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PREFACE  TO  SECOND  EDITION. 


This  edition  of  the  Code  of  Practice  contains  all  the  matter 
as  given  in  the  original  edition  of  the  Code  by  Henry  L.  Gar- 
land, Jr. ,  Esq.  In  addition,  the  Appendix  contains,  in  fall,  all 
the  amendments  to  Articles  of  the  Code  adopted  by  the  Legis- 
lature np  to  and  inclusive  of  the  session  of  1900.  I  have 
endeavored  to  print  in  the  Appendix  other  acts  than  those 
amending  in  terms  Articles  of  the  Code  of  Practice,  but 
which  relate  to  Practice  and  Procedure  generally.  All  acts 
of  that  nature  have  probably  not  been  printed,  because 
many  of  them,  while  intended  to  amend  or  establish  sub- 
stantive laws,  do  yet,  incidentally,  as  it  were,  prescribe  the 
procedure  to  be  used  for  the  special  purpose.  To  embody 
all  acts  therefore  at  all  prescribing  procedure  and  practice, 
would  have  carried  the  book  far  beyond  its  scope. 

As  to  the  Index.  The  greatest  effort  has  been  made  to 
make  it  complete,  and  yet  it  may  happen  that  the  searcher 
for  any  particular  article  will  look  for  it  under  a  heading 
different  from  that  fixed  by  the  compiler.  The  first  ap- 
proaches it  from  the  standpoint  of  the  particular  point  he  is 
interested  in,  the  other  from  the  broader  view  of  a  general 
classification.  Nevertheless,  it  is  hoped  that  with  the  liberal 
cross  referencing,  the  searcher  will,  with  the  exercise  of  some 
patience,  be  able  to  find  what  he  is  looking  for.  Wherever 
possible,  I  give  both  the  number  of  the  article  and  the  page. 
In  a  few  instances  this  could  not  be  done,  because  the  index 
refers  to  an  act  of  the  legislature  other  than  an  article  of  the 
Code,  or  it  refers  to  annotation. 

The  annotations  speak  for  themselves.  I  have  endeavored 
in  each  note  to  give  a  summary  of  the  case,  without  any  ex- 
pression of  opinion  as  to  what  I  thought  the  court  decided. 

Amendments  and  annotations  contained  in  the  Appendix 
are  always  given  under  a  number  and  side  line  correspond- 
ing to  that  in  the  body  of  the  book. 

SOLOMON  WOLFF. 

New  Orleans  y  January ,  1901. 
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CODE    OF    PRACTICE. 


PART  I -OF  CIVIL  ACTIONS. 


TITLE  I. 


OP   ACTIONS   IN   QBNERAU 

I.  What  are  Actions — An  action  is  the  right  given  to 
every  person,  to  claim  judicially  what  is  due  or  belongs  to 
him. 

Action  means  also  the  exercise  of  that  right,  that  is  to 
say,  a  judicial  demand  founded  on  a  contract,  or  given  b}' 
law,  by  which  the  plaintiff  prays  that  the  person  against 
whom  he  proceeds,  be  ordered  to  do  that  which  he  has 
bound  himself  towards  him  to  perform. 

Non -judicial  proceedings  to  collect  taxes  are  not  suite. 

Carre  vs.  City,  41  A.  996. 


CHAPTER  I. 

OF  THE   GENERAL   DFVISIGN   OF   ACTIONS. 

3.  Diyision  of  Actions — Actions  are  divided  into  sev- 
eral kinds : 

The  first  divbion  of  actions  is  into  personal,  real,  and 
mixed. 

C.P.96. 
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3  Op  the  General  Division  of  Actions. 

(A)  Character  qf  action  determined  bg  e§9ential  facU  and  aUega'- 

Hone^  not  5jf  mere  ttyling. 

Wallini:  Heirs  vs.  Howell,  84  A.  U06;  Femnd  ts.  Heirs  of  Bres,  SS  A.  908; 
Morris  ys.  CmliL,  SS  A.  798. 

(B)  ActUme  which  are  mii  generie: 

1.  Against  sacceasion  to  recover  movable  property,  or  fond, 
BOBceptible  of  identification. 

Booohard  ts.  Psrker,  83  A.  685. 

2.  Trial  of  opposition  to  application  made  to  Qovemer  for 
cancellation  of  official  bonds. 

State  ex  reL  Isaacson  ts.  Judge  84  A.  74. 

8.  Action  to  enjoin  sqoatters  on  State  or  public  land. 

Morgan  ts.  Nagodish,  40  A.  348. 

4.  Between  partners  for  a  settlement. 

BedoTich  ts.  Frigerio,  37  A.  €8. 

6.  Bill  of  interpleader,  where  holder  of  fond  does  not  know  to> 
whom  to  pay.  Call  of  privilege  or  mortgage  creditors  in 
intervention  at  request  of  adjndicatee. 

Morris  ts.  Cain,  85  A.  799;  Fortier  ts.  Slidell,  7  E.  898;  Trustees  ts. 
Dupny,  81  A.  805;  Clark  ts.  Saloy,  3  A.  967;  Lizard!  ts.  Oossett,  \ 
A.  188. 

3.  Personal  Actions — A  personal  action  is  that  by 
which  a  person  proceeds  against  one  who  is  personally 
bound  towards  him,  either  by  a  contract  or  by  virtue  of 
the  law,  in  order  to  compel  him  to  pay  what  he  owes  to 
him,  or  to  perform  what  he  has  promised. 

This  action  is  called  personal,  because  it  is  attached  to 
the  person  bound,  and  follows  him  everjrwhere. 

0.  p.  36, 37. 

1.  Action  lies  by  father  for  damages  for  death  of  minor. 

Frank  ts.  Railroad  Co.,  30  A.  35. 

2.  Action  lies,  in  favor  of  minor  children,  or  widow  of 
deceased,  and  in  default  of  these  in  favor  of  survivnig 
father  or  mother  for  one  year,  for  damages  for  death  of 
deceased. 

Act  71  of  1884»  p.  94. 

Husband  not  within  this  statute. 

Walton  TS.  Booth,  84  A.  911. 
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Of  thb  General  Division  of  Actions. 

8.  Prior  to  Act  71  of  1884  no  action  for  damages  for  life  of 

decujuB. 
Vredenberg  ts.  Behan,  88  A.  637;  Habgh  ts.  B.  B.,  6  A.  4M. 

Nor  even  under  Act  of  1884  can  punitive  damages  be  re* 
covered. 

Hamilton  tb.  B.  B.,  42  A.  829t. 

4.  Prior  to  Act  of  1884  salt  must  be  for  damages  done  to  child — 
not  father. 

Barhardt  ts.  Ballroad  Co.,  17  A.  244. 

4.  Real  Actions — ^A  real  action  is  that  which  relates  to 
claims  made  on  immovable  property,  or  to  the  immovable 
rights  to  which  they  are  subjected. 

The  object  of  this  action  is  the  ownership  or  the  pos- 
session of  such  property;  and  they  are,  therefore,  sub* 
divided  into  petitory  and  possessory  actions. 

O.  p.  41, 61. 

5.  Petitory  Action — ^The  petitory  action  is  that  by 
which  he  who  has  the  property  of  a  real  estate,  or  of  a 
right  upon  or  growing  out  of  it,  proceeds  again9t  the 
person  having  the  possession,  in  order  to  obtain  the  pos- 
session of  the  immovable  property,  or  the  enjoyment  of 
the  rights  upon  it,  to  which  he  is  entitled. 

C.P.  48»46,67;  40  A.  807. 

6.  Possessory  Action — A  possessory  action  is  that  by 
which  one  claims  to  be  maintained  in  the  possession  of  an 
immovable  property,  or  of  a  right  upon,  or  growing  out  of 
it,  when  he  has  been  disturbed ;  or  to  be  reinstated  to  that 
possession,  when  he  has  been  divested  or  evicted. 

0.0.8466,8466;  C.  P.  46. 

7.  Mixed  Action — ^A  mixed  action  is  one  which  in  its 
nature  partakes  both  of  the  real  and  of  the  personal  ac- 
tion, such  as  a  claim  for  the  ownership  of  real  property^ 
and  also  for  the  fruits  it  has  produced,  or  their  value. 

8.  Civil  and  Criminal  Actions — The  second  general 
division  of  actions,  classes  them  into  civil  and  criminal 
actions. 
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9-12  Of  the  General  Division  of  Actions. 

9.  Ciyil  Action — A  civil  action  is  one  which  is  brought 
for  private  interest,  such  as  a  suit  to  obtain  the  pajrment  of 
a  sum  due,  the  restitution  of  property,  or  reparation  for  an 
injury  done  by  words  or  action. 

1.  Salt  for  fine  is  a  civil  action. 

state  and  Town  of  Plaqnemine  ts.  Bnfl,  80  A.  407. 

2.  So  is  charge  of  fraud  against  insolvent. 

Mayewski  ys.  Creditors,  40  A.  9A. 

10.  Criminal  Action — A  criminal  action  is  one  which  is 
instituted  in  the  name  of  the  State,  by  its  proper  officers, 
in  order  to  obtain  the  public  reparation  of  any  crime  or 
misdembanor;  this  action  comes  under  the  head  of  penal 
jurisprudence. 

1.  Forfeiture  of  appearance  bond  may  be  entered  in  criminal 
action. 

state  T8.  Williams,  87  A.  200;  State  ts.  Bama,  88  A.  868 ;  B.  S.  §  1082. 

2.  But  aliter  in  appearance  bond  taken  before  recorder. 

La.  Society  Prevention  of  Cruelty  to  Children  vs.  Cage,  45  A. 

11.  Division  of  Actions  as  to  Object — Actions,  with  re- 
spect to  their  object,  are  divided  into  two  classes ;  those 
by  which  movables,  and  those  by  which  immovables  are 
claimed. 

12.  Incorporeal  Rights — Although  incorporeal  rights 
be  not  in  reality  movables  nor  immovables,  they  are  never* 
theless  placed  by  law  in  one  of  those  two  classes. 

Actions  tending  to  recover  an  immovable,  or  a  real  right, 
or  a  universality  of  things,  such  as  an  inheritance,  are 
considered  as  real;  while  actions  for  the  recovery  of  a 
movable  or  of  a  sum  of  money,  though  accompanied  with 
a  mortgage,  are  not  real  actions. 

C.  0.  474,  3010;  C.  p.  41,  43, 61;  see  Wisdom  ts.  Bnckner,  81  A.  60;  Boisse  rm. 
Dickson,  SI  A.  74».  , 
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CHAPTER    11. 

OF   THE    RULES   APPLICABLE   TO   ALL    CIVIL   ACTIONS. 

13.  Lex  Fori  and  Lex  Loci — The  forms,  the  effects,  and 
the  prescription  of  actions,  are  governed  by  the  law  of  the 
place  where  they  are  brought:  but  contracts  are  governed 
by  the  law  of  the  place  where  they  were  entered  into. 

0.  O.  86S2;  R.  S.  2806;  O.  0. 10;  Sqc.  of  Lorenz,  41  A.  1096. 

(A)  Fomu: 

1.  Parties  may  waive  forma  when  not  prohibited. 

Qnetier  ts.  Sue.  of  Hille»  18  A.  65;  Eo88  T8.  Prltohard,  16  A.  681;  Tun- 
nard  vs.  Hill,  10  A.  347;  St.  Bomain  vs.  Bobeson,  13  R.  194;  18  A.  189; 
41  A.  809. 

2.  Prescribed /orm  not  exclusive  of  other  appropriate  remedy* 

Tmstees  ts.  Dupuy,  81  A.  806;  Llcardi  ts.  Oossett,  1  A.  188;  Clark  ts, 
Saloy,  3  A.  967;  Fortier  ts.  Slldell,  7  B.  896. 

(B)  Preacription: 

C.  P.  says  lex  fori  governs  prescripHonj  bat  see  Civil  Code, 
Article  8582,  where  role  is  stated  as  to  non-residents  com- 
ing into  this  State  sabseqaent  to  release  nnder  prescription 
of  former  residence. 

(C)  Lex  fori  deiermine$: 

1.  Admissibility  of  evidence  and  competence  of  witnesses. 

13A.  410;  41  A.  1096. 

2.  Privileges  on  property. 

Owens  TS.  DaTis,  16  A.  33;  Ganxe  ts.  Bollard,  16  A.  107;  Brent  ts* 
Shonse,  16  A.  168;  Hadden  ts.  Joor,  7  A.  373;  Newman  ts.  Gannon*  46 
A.  718;  Hyman,  Liohtenstein  A  Oo.  ts.  Soblenker,  44  A.  106. 

8.  Prescription. 

Norton  ts.  Sterling,  16  A.  899. 

4*  Effect  of  cession  of  property* 

Brent  &>0o.  ts.  Shonse,  16  A.  110. 

6.  Forms  of  remedies. 

WlUard  TS.  Wood,  186  U.  S.  818. 
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14.  Prematurity  of  Actions — Every  obligation  gives 
impliedly  a  right  of  action  to  enforce  its  execution ;  but 
the  obligation  and  the  right  of  action  do  not  always  arise 
at  the  same  time.  Thus  in  contracts  to  be  performed  at 
a  future  period,  the  obligation  which  grows  out  of  the 
contract,  arises  at  the  very  moment  of  making  it,  but  the 
right  of  action  growing  out  of  it,  arises  only  when  the 
stipulated  term  has  arrived. 

New  Orleans  vs.  Ferrler,  19  A.  184;  B.  8.  3806;  0.  0.  3063;  0.  P.  108. 

(A)  Action  Premature: 

1.  Before  tender  is  made,  when  required. 

48  A.  607. 

Thus  tender  of  price  paid  necessary  in  snit  to  annnl  tax 
title. 

Blanton  ts.  Lndeling,  80  A.  1383;  Barrow  vs.  Lapene,  80  A.  810. 

2.  But  no  tender  necessary. 

(a)  Where  tax  was  prescribed  and  prescription  pleaded. 

Breaux  vs.  Negrotto,  48  A.  48L 

(6)  Where  no  tax  was  dne  at  any  time,  or  has  been  paid. 

Lefebre  t8.  Negrrotto,  44  A.  791;  Dayenport  vs.  Enox,  84  A.  407; 
Guidry  vs.  Broussard,  83  A.  630, 936 ;  34  A  634 ;  6  A.  676. 

(0)  Where  amount  is  too  uncertain  to  be  calculated. 

Miller  Y8.  Montague,  83  A.  1390;  Stafford  T8.  Twichell,  88  A.  630. 

8.  In  tax  suits  amount  may  be  tendered  at  any  time  prior  to 
judgment  or  be  adjusted  in  the  judgment. 

Breaux  ts.  Negrotto,  48  A.  431 ;  see  also  Prescott  vs.  Payne,  44  A.  667. 

4.  And  it  seems  a  man  may  have  to  wait  until  he  dies  before 
his  right  of  action  ariseSy  as  in  a  suit  to  secure  right  of 
sepulture. 

state  ex  rel.  Soares  ts.  Hebrew  Congregation,  81  A.  306. 

6.  Action  of  nullity  of  judgment  pending  suspensive  appeal. 

Morris,  ts.  BieuTenue,  80  A.  878. 

6.  Injunction  of  seizure  by  lessee  before  attempt  to  evict. 

OarroU  ts.  Ohaffe,  86  A.  88. 

7.  Suit  for  hyi>othetical  damages  not  yet  sustained. 

I>wyer  ts.  WooUe,  40  A.  46. 
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8.  Application  for  prohibition  before  plea  to  jurisdiction. 

Leret  ts.  LapeyroUerle,  88  A.  912. 

9.  Snit  for  alimony,  pending  a  judgment  for  divorce. 

Holbrook  vs.  Holbrook,  82  A.  18. 

10.  Minor's  claim  against  tutor  before  liquidation. 

Suo.  of  Edwards,  82  A.  467. 

11.  Suit  by  creditor  to  annul  sale  before  expiration  of  term  of 
credit. 

Tager  Milling  Oo.  ts.  Lawler,  88  A.  572. 

12.  Suit  before  maturity  of  debt. 

24  A.  60;  28  A.  677;  22  A.  248. 

Or  against   endorser   prior  to  presentment,   failure  of 
maker  to  pay  and  due  notice. 

Olaflln  Oo.  vs.  Feibleman,  44  A.  619. 

18.  Premature  suit  dismissed  on  exception,  though  obligation 
subsequently  matures. 

State  ez  rel.  Men  vs.  Judge,  81  A.  120;  41  A.  227;  44  A.  622;  but  see  34  A. 
841. 

(a)  No  tender  required  from  minor  suing  tutor  for  ac- 
count. 

BIst  TS.  Hartner,  44  A.  879;  Bist  ts.  Hartner,  44  A.  480;  Heirs  of 
Bumey  ts.  Ludeling,  41  A.  682;  Wood  vs.  NlohoUs,  88  A.  744; 
Tutorship  of  Haokett,  4  B.  290. 

(6)  Where  defendant  has  already  refused. 

Ware  ts.  Berlin,  48  A.  684. 

14.  Injunction  by  tax -payers  to  prevent  vote  on  question  of 
tax  is  premature. 

Boudanez  ts.  Mayor,  29  A.  271;  0.  P.  686. 

{B)  Nat  Prtmatwre: 

Executory  process  when  one  instalment  is  due. 

Penouilh  ts.  Abraham,  42  A.  188;  0.  P.  686. 

15.  Interest  in  Actions  or  Pleas — ^An  action  can  only 
be  brought  by  one  having  a  real  and  actual  interest,  which 
he  pursues,  but  as  soon  as  that  interest  arises  he  may 
bring  his  action. 
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C^)  No  Interegtis  Shown: 

1.  By  Debtor  J  attacking  assignment  of  debt,  his  right  to  plead 
equities  existing  against  assignor  being  maintained. 

Bonner  A  Bonner  T8.  Beard,  48  A.  IQSS;  Long  ts.  Klein,  86  A.  884 ;  Mont- 
gomery Ts.  Koester,  8&  A.  1002 ;  Pipes  tb.  Norsworthy,  25  A.  657 ;  Bayou 
Sara  ts.  Harper,  16  A.  288. 

2.  By  Public  Administrator f  soing  to  remove  executors  or  ad- 
ministrators. 

Succession  of  Bnmslde,  84  A.  928;  Succession  of  Elgee,  2SA.558,  ie2; 
Succession  of  Saloy,  44  A.  488. 

8.  By  Sheriff. 

(a)  Urging  defences  of  co-defendant. 

Ohafle  A  Sons  ts.  Elliott,  87  A.  184 ;  28  A.  680;  25  A.  414. 

(6)  Championing  rights  of  prior  attaching  creditors,  who 
are  parties. 

Chase  ys.  Bell,  82  A.  400;  Lynch  ys.  Leckie,  9  A.  606 

(c)  Taking  any  action  whatever  c^fter  rehim  qf  writ. 

Succession  of  Caldwell,  16  A.  617. 

(d)  By  Ex-Sheriff  holding  over,  in  appealing  Irom  judg- 
ment between  other  contending  claimants  to  the  office. 

Gilbeau  ys.  Detiege,  82  A.  909. 

(6)  Sheriff  mere  nominal  party  in  injunction  can  not  set 
up  defences  proper  to  main  defendant  only. 

Chafle  a  Sons  ts.  Elliott,  87  A.  184. 

4.  By  Fathery  soing  on  Judgment  in  favor  of  his  minor  chil- 
dren subsequently  become  majors. 

Ashby  TS.  Ashby,  88  A.  105. 

6.  By  Corporation^  appealing  from  judgment  against  stock* 
holder  party  to  suit. 

Board  of  Liquidators  ts.  Waterworks,  89  A.  202. 

6.  By  Receiver  and  Liquidators  championing  right  of  individual 
stockholder. 

Raymond  ts.  Palmer,  86  A.  278;  Laoomb  ts.  MiUIken,  86  A.  867;. 
Knoop,  Hanneman  &  Co.  ts.  Blafler,  89  A.  29. 

7.  By  Agent  individually  for  sums  paid  by  principal. 

Corral  A  Co.  ts.  Towboat  Company,  87  A.  808. 
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By  Creditor: 

(a)  In  opposing  tableau  in  perfectly  solvent  Baccession, 
though  an  amount  sofficient  to  pay  him  has  been 
retained. 

SnooessJon  of  Gohs,  87  A.  438. 

But  where  funds  are  not  sni&cienty  he  may  attack 
judgment  in  favor  of  other  creditors. 

Oayaroo  ts.  Foumet,  38  A.  587. 

(5)  In  attacking  debtor's  renunciation  of  usufruct  not 
subject  to  payment  of  debts. 

Snooession  of  Ooyle,  83  A.  79. 

(o)  Creditor  of  husband  only,  attacking  validity  of 
claim  of  intervening  creditors  of  wife. 

Miller  vs.  Handy,  88  A.  163. 

(d)  Creditor  of  heirs  or  executor,  not  of  succession,  to 
remove  the  executor. 

Carroll,  Hoy  A  Oo.  ts.  Hale,  n  A.  ML 

(e)  Creditor  holding  mortgage,  to  contest  validity  of  salft 
of  property  which  passes  cum  onere. 

Labsave  vs.  Woolfolk,  38  A.  440;  Leyi  Ts.  Morgan,  88  A.  683. 

(/)  Contending  that  attachment  of  other  creditor  is  dis- 
solved by  assignment  in  bankruptcy. 

Golson  A  Oo.  ts.  Powell,  83  A.  63L 

(g)  Creditor  merely  claiming  to  be  placed  on  tableau  can 
not  attack  judgment  of  homologation. 

Saooesslon  of  Woods,  86  A.  757. 

9.  By  AdminiatratoTy  applying  for  sale  of  effects  of  suocessiott 
for  purposes  of  partition  among  heirs. 

Hebert  ts.  Hebert,  33  A.  809;  Nesom  T8.  Weiss,  84  A.  1007. 

10.  By  QjSUie  Claimant^  who  has  no  title  himself,  even  if  tax- 
payer. 

state  ex.  rel.  Ford  ts.  Miltenber^er,  88  A.  367;  Voisin  ts.  Leohe,  38  A. 
35;  State  ts.  Mason,  14  A.  606. 

11.  By  Policy  Holder^  suing  without  authorization  foi:  loss 
payable  to  si>ecial  mortgagee. 

Lane  ts.  Ins.  Co.,  85  A.  334.  ' 

12.  By  Ptaintiffin  Petitory  AcHon^  who  has  sold  his  interest* 
Barron  ts.  Jacobs,  88  A.  870. 
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13.  By  PlaifnJtiffin  Injunction,  not  owner  or  otherwise  inter- 
ested in  property  seized. 

Lewis  YS.  SaTlngs  Institution,  88  A.  14^;  8.  A.  098. 

14.  By  Insolvent: 

(a)  Suing  to  recover  property  under  allegation  of  nullity 
of  syndic's  sale. 

Steib  vs.  Kaiser,  28  An.  887. 

(h)  Attempting  to  control  administration  of  assets. 
Mnd^e  vs.  Commissioners,  10  B.  460. 

15.  By  Third  Opponent,  wbose  title  to  property  has  been  an- 
nulled, to  contest  judgment  between  plaintiff  and  defendant. 

Wright  TS.  Steed,  10  A.  288. 

(a)  Nor  to  contest  distribution  of  fund  in  which  he  has  no 
interest. 

Tiner  ts.  Steamer,  0  A.  7S6;  Coleman  vs.  Coleman,  37  A.  666. 

(h)  Aliter  where  substantial  right  exists. 

15  A.  488. 

(o)  Third  opponent  claiming  to  be  owner  can  not  assail 
regularity  of  proceeding  without  enjoining. 

Bomagosa  vs.  Del  Nodal,  12  A.  841 ;  Gilkeson-Sloss  Co.  vs.  Bond  A 
Williams,  44  A. 

16.  By  Under  Tutor,  enjoining  foreclosure  of  mortgage  granted 
by  surviving  widow  on  her  half  of  community. 

French  vs.  Thompson,  24  A.  286. 

17.  By  Clerk  of  Ckmrt,  mandamusing  administrator  of  finance 
to  bring  suit  before  his  court. 

state  ex  reL  Byerly  vs.  Walton,  24  A.  116. 

18.  By  Leasee,  to  arrest  sale  and  annul  order  for  executory 
process. 

Carroll  vs.  Chafle,  36  A.  83. 

19.  By  Riparian  Owner,  to  contest  propriety,  location  and 
mode  of  building  levees. 

Bass  YS.  State,  34  A.  494. 

20.  By  Surety,  in  resisting  rule  against  him  by  syndic  of  at- 
tached defendants  to  cancel  attachment  bond. 

Chaffe  k  Sons  ys.  LIsso  A  Scheen,  33  A.  206. 

l^or  complaining  about  irregularities  of  proceeding  not  af- 
fecting him. 
Hennen  ys.  Wood,  16  A  268. 
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21.  By  Pledgee  of  NoUj  to  urge  want  of  consideratioii  in  an- 
swer to  garnishment  by  creditor  ot  piedgot. 

Kirkpatriok  A  Co.  ts.  Oldham,  88  A.  668. 

22.  By  DebtoTj  complaining  of  partial  assignment  of  claims 

of  which  he  has  no  notice. 

Belden  ts.  Slanghter  House  Co.,  88  A.  88L 

28.  By  Heir; 

(a)  In  objecting  to  sale  of  property  of  insolvent  estate  to 
pay  debts. 

Bennediot  ts.  Bonnot,  89  A.  973. 

(6)  In  sning  for  damages  to  estate  when  estate  is  under 
administration. 

Sloan  ts.  SteTonson,  24  A.  380. 

24.  By  Discharged  Bankrupt,  to  stand  in  judgment. 

Kennedy  ts.  Bust,  36  A.  666. 

25.  By  one  not  owner  of  trade  mark,  in  suing  for  damages  for 
its  unauthorized  use. 

Laoroiz  ts.  Nodal  A  Co.,  41  A.  1018. 

26.  By  executor  qf  wife,  who  can  not  sue  for  whole  amount  of 

notes  belonging  equally  to  her  succession  and  her  husband's, 

whose  heirs  are  in  possession. 
Zimmerman  ts.  Langles,  86  A.  66. 

27.  By  married  woman,  to  recover  on  contract  made  solely  by 
her  husband. 

Niboul  TS.  Desforges,  Montagnet  A  Co.,  86  A.  666. 

28.  By  SUiJie,  to  recover  fees  of  office. 

George  ts.  Tucker,  37  A.  67. 

29.  By  Intervener: 

(a)  In  urging  irregularities  in  the  suit,  such  as  insuffi- 
ciency of  bond  and  affidavit  in  sequestration. 

Carroll  ts.  Bridewell,  37  A.  340;  Fleming  A  Baldwin  ts.  Shields, 
31  A.  118. 

(6)  When  State  intervenes  in  suit  against  auditor  to  com- 
pel him  to  do  an  unauthorized  act. 

state  ex  reL  Salomon  A  Simpson  ts.  Auditor,  38  A.  403. 

80.  By  Receiver  or  ProfoiaionaX  Syndio  in  resisting  motion  to 
vacate  his  appointment. 

Mauberret  ts.  Judge,  46  A.  341. 

(B)  Sufficient  interest  ia  shown : 

1.  By  Board  of  Liquidation  in  pleading  proscription^ 

State  ez  reL  Bubera  ts.  Board,  86  A.  968. 
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2.  By  heir: 

(a)  To  compel  holder  of  confiscated  property  to  pay  taxes* 

Pike  T8.  Wassell,  94  U.  S.  712. 

(b)  To  enjoin  sale  of  sacceeeion  property. 

Vance  vs.  Cawthom,  33  A.  124 ;  BienTenu  vs.  Parker,  80  A.  100. 

(c)  To  attack  legacy  made  to  concnbine. 

Carmena  vs.  Blaney,  16  A.  245;  Lacare  vs.  Jaoqaee,  16  A.  680. 

(d)  To  sue  for  partition  by  sale. 

Bayhi  vs.  Bayhi,  86  A.  627. 

(0)  To  contest  debts  and  charges  on  tableau. 

Snooesslon  of  Ames,  88  A.  1817. 

(/)  To  bring  suits  for  benefit  of  succession  when  acting 
as  beneficiary  heir. 

Saooession  of  Lamm,  40  A.  812 ;  Gillaspie  ts.  Bank,  80  A.  1814. 
8.  By  Stockholder: 

(a)  Suing  corporation. 

Life  Aasooiation  vs.  Levy,  88  A.  1208. 

(6)  Suing  to  prevent  sale  of  corporate  property  by  per* 
sons  without  authority. 

state  ex  rel.  Morey  vs.  Judge,  81  A.  828. 

(c)  Suing  on  bond  of  liquidator. 

12  A.  446. 

(d)  Suing  to  enforce  right  to  inspect  books. 

Legendre  A  Co.,  vs.  Brewing  Association,  46  A.  670 ;  Martin  ts.  Oil 
Works,  28  A.  204 ;  Ck>ckbum  vs.  Bank,  18  A.  289. 

4.  By  Tea-payers: 

(a)  Oontesting  validity  of  municipal  ordinance  and  con- 
taract  tending  to  increase  taxation. 

Handy  ts.  New  Orleans,  89  A.  107;  Johnson  ts.  Tax  Collector,  8» 
.    A.  684;  Taz-pay«rs'  Association  ts.  New  Orleans,  88  A.  667; 

Conery  ts.  Waterworks,  84  A.  770;  Compton  ts.  ZabrlnskI,  101 

U.  8.  601.    Bat  see  Bank  ts.  City,  27  A.  446. 

(h)  Appealing  from  judgment  against  parish  decreeing  a 
tax. 

Flagg  TS.  St.  Charles,  27  A.  819. 

(c)  Mandamusing  police  jury  to  erect  new  court  house. 

Watts  and  others  ts.  Police  Jury,  11  A.  141. 

(d)  But  tax -payers  can  not  sue  in  affirmance  of  municipal 
contracts  which  contain  no  stipulations  pour  autrui, 

Loeber  ts.  N.  O.  ft  C.  B.  B.  Co.,  41  A.  1149. 

However  five  tax  -payers  can  sue  by  mandamus  to  en- 
force certain  contracts  designated  in  Act  188  of 
1888. 
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6.  By  Creditor: 

(a)  Suing  for  retnm  of  property  of  Buccession  to  admin- 
istrator. 

Neda  vs.  Fontlnot,  2  A.  782. 

(b)  Objecting  to  irregularities  in  proceeding  by  other 
creditor  for  forced  sorrender. 

Letohford  vs.  Dannequln,  16  A.  149;  14  A.  424. 

(o)  In  seisnre,  pleading  prescription  against  third  oppo- 
nent. 

Maskell  Y8.  Pooly,  12  A.  661. 

(d)  Holding  mortgage  and  settting  np  ownership  of  prop- 
erty in  his  debtor  when  debtor  himself  is  estopped. 

Logan  Y8.  Herbert,  80  A.  727;  Spencer  ys.  Goodman  dL  Brad- 
field,  83  A.  S86. 

(e)  Holding  mortgage  and  nrging  nullity  of  sale,  in  de- 
fence to  rule  to  erase  mortgage. 

Borde  Y8.  Ersklne,  88  A.  878. 

(/)  Seeking  to  remove  executor  of  succession  qualified 
in  probate  proceedings,  where  another  will  has  trans- 
ferred estate  to  universal  legatee. 

state  National  Bank  y8.  EYans,  82  A.  464. 

(g)  Suing  for  rent  of  seized  property. 

Stockton  Y8.  Hyde,  6  A.  800;  21  A.  748;  Lamorere  Y8.  Ooz,  82  A.  1048. 

(h)  Appealing  from  judgment  by  wife  against  husband 
debtor. 

Oooloy  Y8.  Oooley,  88  A.  194. 

(i)  Requiring  property  omitted  by  insolvent  to  be  placed 
on  schedule. 

OoagroYe  ys.  Creditors,  41  A.  274. 

(i)  Annulling  tax  sale  of  debtor's  property. 

Worklngmen's  Bank  ys.  Lannes,  80  A.  871. 

(k)  Forfeiting  charter  of  Free  Bank,  under  Sec.  284,  B.  8. 

State  ex  rel.  Wogan  ys.  Bank,  85  A.  662.    But  see  State  ys. 
Citizens'  Bank,  81  A.  837 ;  also  In  Be  La.  SaYin^  Bank,  85  A.  196. 

6.  Cy  Surety  of  Tutor: 

(a)  To  contest  judgment  upon  account  of  tutorship. 

Fusilier  ys.  Babineau,  14  A.  777. 

(b)  To  compel  creditor  to  make  proper  imputation  of 
payments. 

Beusoh  A  Co.  ys.  Keenan  A  Slawson,  42  A.  419. 
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15       Of  the  Bulbs  Appucablb  to  aiiL  Civil  Actions. 

7.  By  Holder  of  Warrant  against  General  Fond  to  contest 
validity  of  special  act  of  appropriation : 

Klelu  Y8.  Treasurer,  42  A.  175. 

When  State  intervenes  in  snit  against  Auditor  to  compel 
him  to  do  nnanthorized  act. 

state  ex  rel.  Salomon  A  Simpson  ts.  Auditor,  28  A.  403. 

8.  By  Third  Opponent: 

(a)  Who  may  oppose  all  who  have  claims  on  property. 

Buokner  vs.  Gordy,  28  A.  896. 

(b)  Who  may  contest  judgment  awarding  privilege. 
Ck>nyer8e,  Kennett  A  Co.  vs.  Steamer  Boblnson,  16  A.  488. 

9.  By  Administrator  and  Curator: 

To  institute  revocatory  action  or  action  of  simulation  with- 
out reference  to  origin  of  claims. 

Davis  vs.  stem,  16  A.  177;  Judson's  Administrator  yb.  Connolly, 
6  A.  400. 

10.  By  Warrantor: 

Who  may  defend  title,  to  satisfy  warranty. 

Lea  YB.  Terry,  15  A.  429;  Powell  ys.  Hayes,  81  A.  789. 

11.  By  State,  to  contest  validity  of  act  of  Legislature. 

state  ex  rel.  St.  Cyr  et  al.  ys.  Auditor,  84  A.  201. 

12.  By  ExectUor,  appealing  from  judgment  putting  heirs  in 
possession: 

Suooesslon  of  Cbarmbury,  84  A.  21. 

Executor  of  wife  and  tutor  of  her  minor  children  may 
appeal  from  order  putting  major  heirs  of  husband  in 
possession  of  one -half  of  community. 

Succession  of  Baumgarden,  85  A.  675. 

18.  By  Attorney,  in  seeking  to  revive  judgment  when  fee  has 
not  been  paid. 

Martinez  ys.  Succession  of  VlYes,  82  A.  806. 

14.  By  Nearest  Male  Relative  of  Minor,  in  taking  measures  to 
protect  minor's  property. 

Succession  of  Walker,  82  A.  821. 

16.  By  SJieriff  or  Ckmstahle: 

In  suits  for  damages  for  property  taken  from  his  cus- 
tody. 

Robins  YS.  Brown,  82  A.  480;  State  ys.  Judge,  15  A.  84. 

16.  By  City  Recorder,  in  using  writs  to  uphold  his  jurisdiction. 
State  ex  reL  Sheehan  ys.  Judge,  82  A.  815. 
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17.  By  Co'cwnefy  in  petitory  action  to  recover  whole  property 
from  trespasser. 

Pearson   vs.  Qrloe,   6  A.  282;    Beonel  vs.  Wagnespaok,.  40  A.  112; 
Gardere  ys.  Blanton,  86  A.  811. 

18.  By  Private  Citizen^  to  suppress  a  nuisance  which  does  him 
special  damage. 

Blano  Y8.  Marray,  86  A.  182. 

But,  ctUteTj  when  injury  is  general — not  particular. 

Werges  vs.  Ballroad,  8S  A.  641. 

19.  By  Syndic,  in  suing  for  damages  for  property  destroyed 
or  abstracted  from  mass. 

Nouvet   Y8.  Bollinger,  16  A.  296;  MoOloekey  vs.'  Ingram,   17  A.  86; 
Dwigbt  YB.  Simon,  4  A.  490. 

20.  By.  State,  in  cases  under  intrusion  acts. 

George  vs.  Tncker,  27  A.  67. 

21.  By  Poliee  Jury,  in  same  class  of  cases. 

MlUer  vs.  Beid.  46  A.  162. 

i6.  Right  of  Action  Subsists  Until  When— In  all 
actions  which  are  to  be  brought  at  the  end  of  a  stated 
period,  the  right  of  action  subsists  until  the  last  day  has 
expired. 

0.  0.  2067,  2068, 2069;  O.  P.  81& 

17.  Natural  Obligations — Natural  obligations  give  no 
right  of  action,  but  what  has  been  paid  pursuant  to  those 
obligations  is  not  subject  to  repetition. 

Those  are  natural  obligations,  for  which  the  law  gives 
no  right  of  action ;  they  arise  on  contracts  entered  into  by 
persons  who,  though  possessed  of  sound  discretion  and 
judgment  enabling  them  to  make  contracts,  Jare  neverthe- 
less disqualified  by  law  from  contracting,  as  are  the  con- 
tracts of  married  women  made  without  the  authorization 
of  their  husbands. 

C.  0. 1769, 1768, 1767, 2802;  Campbell  TS.  New  Orleans.  12  A.  84. 

18.  Action  of  Repetition — He  who  pays  through  error 
what  he  does  not  owe,  has  an  action  for  the  repetition  of 
what  he  has  thus  paid,  unless  there  was  a  natural  obliga- 
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tion  to  make  such  payment;  but  he  must  prove  that  he 
paid  through  error,  otherwise  it  shall  be  presumed  that  he 
intended  to  give. 

0.  0. 1786, 1846»  21B8, 3801,  3808, 3448, 8005;  30  A.  118;  14  A.  10;  13  A.  17. 

1.  Money  must  have  been  paid  to  person  whom  pUdntiil  did 
not  owe. 

Slentes  vs.  Odier  A  Oo.,  17  A.  183. 

2.  Taxes  paid  nnder  ordinance  void  for  want  of  legal  for- 
malities can  not  be  recovered. 

13  A.  84. 

8.  Bnt  alUer  if  property  not  subject  to  taxation* 

19  A.  78. 

19.  Illegal  or  Immoral  Obligations — Obligations  con- 
trary to  justice,  good  faith  or  good  morals,  such  as  those 
by  which  a  reward  is  promised  to  another  to  commit  a 
crime,  give  no  right  of  action  to  either  party  to  enforce 
the  execution  of  the  contract. 

But  if  the  reward  promised  has  been  paid,  no  action 
can  be  brought  to  obtain  the  repayment  of  the  amount. 

O.  0. 1898, 1896, 1896, 1766. 

Maxima:  Ex  turpi  oauaa  non  oritur  actio.    Nemo  aUegan$  atiam 
turpitudinem  eat  audiendue. 

Contracts  can  not  be  enforced  which  are  based  on: 

1.  Confederate  Treasury  Notes. 

Barrow  ts.  Pike,  31  A.  14 ;  Bank  vs.  Bank,  31  A.  18. 

2.  Gotten  contracts  within  Confederate  lines. 

state  Y8.  Bank,  30  A.  468. 

8.  Fond  for  cormpt  and  improper  influencing  Legislature. 

Dorbridge  ts.  Slanghterhouse  Co.,  37  A.  676. 

4.  Agreement  to  divide  salary  of  public  office. 

Glover  vs.  Taylor,  88  A.  686;  MoGulre  vs.  Oorwin,  101 U.  8.  113. 

5.  Pooling  arrangements  between  competing  railroad  com- 
panies. 

Railway  Oo.  vs.  Hallway  Co.,  41  A.  961 ;  Qlbbs  vs.  Baltimore,  IW  U.  8. 408L 

6.  Ooncnbinage. 

stringer  vs.  Mathls,  41  A.  966. 

AHter  where  concubinage  is  not  the  motive. 

38  A.  394 ;  8  M.  U ;  34  A.  636 :  34  A.  091. 
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7.  Corrapt  understanding  with  member  of  city  council  who, 
through  an  interposed  party,  is  real  adjudicatee  of  a  con- 
tract by  the  city. 

Oummliigs  vs.  Saux,  80  A.  209. 

20.  Cause  of  Action  Used  as  Exception — He  who  has  a 
right  of  action  to  claim  what  is  due  to  him,  has  a  right  yet 
more  evident  to  use  the  same  cause  of  action  as  an  excep- 
tion, in  order  to  preserve  his  rights. 

Miixim:  Q^aB  temporalia  sunt  ad  agendumy  p^rpetua  sunt  ad  excipi- 
endum, 

18  A.  S9e;  18  A.  714;  35  A.  751 ;  12  B.  473. 

Thus:  Deficiency  in  quantity  of  land  sold  may  be  set  up  in 
defence  to  action  for  the  price,  though  action  for  reduction 
of  price  be  prescribed. 

Laflton  TS.  Dolron,  12  A.  164. 

Bule:  QtMB  temporalia  does  not  apply,  when. 

See  28  A.  546;  86  A.  1015. 

21.  No,  Abatement  of  Action,  etc. — Actions^  do  not 
abate  by  the  death  of  one  of  the  parties,  after  answer  filed. 

0.  0.  945;  C.  P.  361, 121, 113, 120;  B.  S.  1105. 

1.  Heirs  having  accepted  succession,  are  made  parties. 

DIrmeyer  vs.  O'Hem,  89  A.  961;  Todd  vs.  Young,  16  A.  162;  Bedford  vs. 
Shelton,  18  A.  40;  Lanata  vs.  Macera,  20  A.  426;  Vincent  vs.  Sharp,  9 
A.  468. 

2.  Marriage  of  woman  plaintiff  will  not  abate  suit ;  husband 
made  party  by  supplemental  petition,  which  need  not  be 
served  on  defendant. 

Flynn  ys.  Flynn,  21  A.  168. 

8.  Petition  making  parties  must  ordinarily  be  served. 

Bedford  ys.  Shelton,  18  A.  40. 

4.  Where  executor  of  deceased  plaintiff  files  amended  petition 
making  himself  party,  defendant  must  be  notified  but  can 
not  claim  delays. 

Woodman  ys.  Richardson  and  McFee,  15  A.  508. 

5.  Death  must  be  proved  by  affidavit  or  otherwise* 

Hawkins  ys.  Dartest,  8  A.  547. 
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22.  Actions  Are  Transmissible  Property— Actions  aris« 
ing  from  obligations  are  the  property  of  him  in  favor  of 
whom  they  have  been  contracted;  they  are  transmitted 
with  his  estate  to  his  heirs,  who  may  carry  them  on  in 
their  own  name. 

C.  C.  946. 

1.  Actions  arising  from  contract  are  heritable  by  general  law. 
Some  actions  arising  from  torts  or  injurieB  to  person  are 
heritable  by  special  statutes. 

0.0.2315;  Act  71  of  1884. 

2.  Action  does  not  survive  favor  of  husband  of  deceased. 

Walton  Ts.  Booth.  84  A.  913. 

8.  Rights  of  action  are  seizable. 

Nugent  vs.  McCaffrey,  88  A.  271 ;  Jack  vs.  Harrison,  84  A.  733. 

23.  Actions  Pass  to  Universal  Successors — The  uni- 
versal successor,  or  successors  by  an  universal  title  of  a 
deceased  person,  such  as  his  heirs  or  universal  legatees, 
are  entitled  to  the  same  actions  and  exceptions,  as  the 
person  to  whom  they  succeed;  but  they  can  not  claim,  on 
their  own  behalf,  any  right  which  he  had  not  himself,  for 
this  reason,  that  no  one  can  transfer  a  better  title  to  an- 
other than  that  which  he  himself  had. 

0.  0.  2236,  2242. 

Mcixim:    Nemo  plus  juris  cd  alium  transferre  pctcst  quam  ipse 
hahet. 

Heirs  can  not  sue  for  damages  for  life  of  tho  de  cujns.  They 
Lave  only  snch  action  as  deceased  had. 

Vredenborg  vs.  Beban,  33  A.  627;  See  Act  71  of  1831. 

24.  Id. — The  rule  laid  down  in  the  preceding  article 
takes  place  also  with  respect  to  the  successors  of  a  de- 
ceased person  claiming  a  thing  by  virtue  of  a  particular 
title;  that  is  to  say,  by  sale,  donation  or  legacy,  but  so 
far  only  as  concerns  the  thing  itself,  of  which  the  deceased 
has  thus  disposed  of  in  their  favor. 

25.  Heirs  and  Universal  Legatees  Suable — Heirs  or  uni- 
versal legatees  may  be  sued  for  civil  reparation  of  the  in- 

18 


Personal  Actions.  26-28 

jury  caused  by  the  crimes  or  misdemeanors  of  the  de- 
ceased, whose  succession  they  have  accepted,  although 
no  action  was  instituted  for  that  purpose  against  the  de- 
ceased during  his  life,  and  although  neither  he  nor  his 
heirs  have  been  benefited  by  such  an  offence. 

C.  C.  2815,  3636;  see  Beors  ys  Board  of  Health,  35  A.  1138;  Dirmeyer  vs 
O'flern,  39  A.  961. 

1.  But  they  can  not  be  held  liable  in  vindictive  damages. 

Edwards  tb.  Ricks,  80  A.  926. 

2.  Widow  liable  for  one -half  and  heirs  liable  for  other  half, 
each  for  his  virile  portion,  of  damages  caused  by  trespass 
of  deceased. 

Ibid. 


CHAPTER  III. 

OF   THE   RULES   PECULIAR    TO   THE   DIFFERENT    KINDS    OF 

CIVIL    ACTIONS. 

SECTION  I. 

Of  the  Several  Kinds  of  Personal  Actions  and  of  the 

Rules  which  Govern  Them. 

26.  Personal  Actions — A  personal  action  lies  against 
him  who  has  bound  himself  towards  another,  personally 
and  independently  of  the  property  which  he  possesses. 

c.  p.  3. 

27.  Personal  Actions  Lie  Only  Against  Debtor,  Heirs  or 
Universal  Legatees — Such  action  can  only  be  brought 
against  the  debtor,  or  the  obligor,  or  the  person  who 
directly  represents  him,  such  as  universal  heirs,  or  heirs 
by  a  universal  title. 

C.  P.3. 

28.  Grounds  of  Personal  Actions — Personal  actions  are 
grounded  on  one  of  the  four  causes  which  give  rise  to 
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personal  obligations.     The  causes  are  contracts,  or  quasi 
contracts,  offences,  or  quasi  offences. 

29.  Personal  Actions  Arising  from  Contracts — Personal 
actions  arise  from  contracts,  where  one  has  bound  himself 
for  his  own  advantage,  as  by  selling,  purchasing,  hiring 
or  letting,  or  by  any  like  contracts. 

0.  O.  1700. 

30.  Personal  Actions  from  Quasi  Contracts — Personal 
actions  arise  from  quasi  contracts  when  they  are  grounded 
on  the  obligations  imposed  upon  him  who  has  managed 
the  affairs  of  another,  without  being  authorized. 

C.C.22W. 

31.  Personal  Actions  from  Offences — Personal  actions 
arise  from  offences,  as  when  one  has  become  liable  to 
another  for  the  injury  he  has  inflicted  on  him  by  some 
crime  or  offence,  such  as  theft  or  slander. 

32.  Personal  Actions  from  Quasi  Offences — Personal 
actions  arise  from  quasi  offences,  when  the  ground  of 
action  is  the  injury  done  to  another  by  one  of  those  faults 
which  are  not  considered  as  real  crimes  or  offences. 

0.  C.  231A. 

33.  Direct  and  Equitable  Actions — Personal  actions 
arising  from  contracts,  are  divided  into  direct  and  equi- 
table actions. 

34.  Direct  Action — A  direct,  contradistinguished  from 
an  equitable  action,  is  that  which  arises  immediately  from 
contracts,  and  binds  ipso  facto  all  who  have  been  parties 
to  it. 

a  C.  1889,  189a 

35.  Equitable  Action — An  equitable  action  is  that  which 
does  not  immediately  arise  from  a  contract,  but  from  equity 
in  favor  of  a  third  person,  not  a  party  to  it,  and  for  whose 
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benefit  certain  stipulations  have  been  made ;  thus,  if  one 
stipulated  in  a  contract  entered  into  with  another  person, 
and  as  an  express  condition  of  that  contract,  that  this 
person  should  pay  a  certain  sum  on  his  account,  or  give  a 
certain  thing  to  a  third  person,  not  a  party  to  the  act, 
that  third  person  has  an  equitable  action  against  the  one 
who  has  contracted  the  obligation,  to  enforce  the  exe- 
cution of  the  stipulation. 

C.  C.  1890, 190221. 

(A)  Equitable  actions : 

Suit  by  third  person  on  forthcoming  or  indemnity  bond,  even 
without  assignment  of  bond. 

Wright  YS.  Oakey  A  Co.,  16  A.  125. 

(B)  No  equitable  action: 

1.  Where  obligation  is  penal. 

St.  Joseph's  Association  ts.  Magnler,  16  A.  838. 

2.  Where  obligation  \b  not  express  or  necessarily  implied. 

GlUis  TS.  Nelson,  16  A.  276. 

(C)  Equitable  action  subject  to  aU  d^ences, 
Freligh  vs.  MlUer,  16  A.  418. 

(D)  SUpulaiion  in  favor  of  third  person  having  been  accepted  can 
not  he  revoked. 

Pecquet  vs.  Pecquet,  17  A.  204. 

36.  Direct  and  Contrary  Actions — Certain  contracts, 
from  their  nature,  give  rise  to  two  species  of  personal 
actions  in  favor  of  the  contracting  parties ;  one  of  these 
is  likewise  termed  direct y  in  contradistinction  to  the  other, 
which  is  called  a  contrary  action. 

37.  Direct  Action — ^A  direct  action,  in  this  acceptation, 
is  that  which  arises  out  of  a  contract  at  the  very  moment 
of  its  being  made,  without  the  occurrence  of  any  new 
cause  since  the  contract;  as,  in  the  contract  of  loan 
termed  commodate  where  the  action  arises  in  favor  of  the 
owner  of  the  thing  against  him  to  whom  he  has  lent  it,  in 
order  to  recover  it. 
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38.  Contrary  Action — ^The  contrary  action  is  that  which 
arises  from  some  cause  which  has  occurred  since  the  con- 
tract, and  has  for  its  object  the  obtaining  of  some 
indemnity,  such  as  the  action  which  the  law  gives  to  the 
borrower  in  the  loan  called  commodate  for  the  recovery 
of  the  disbursements  which  he  has  been  obliged  to  make 
for  the  preservation  of  the  thing  lent  to  him. 

39.  Actions  from  Synallagmatic  Contracts — It  is  of  the 
essence  of  all  synallagmatic  contracts — that  is  to  say,  of 
those  which  contain  reciprocal  obligations  between  the 
parties,  to  give  rise  to  two  species  of  direct  actions. 

Thus,  in  the  contract  of  sale,  the  purchaser  has  an 
action  against  the  seller  to  compel  him  to  deliver  the  thing 
sold,  and  the  vendor  has  likewise  his  action  against  the 
purchaser  to  compel  him  to  pay  the  price. 

40.  Personal  Actions  Against  Heirs — Personal  actions, 
being  attached  to  the  person  of  the  debtor,  may  be  brought 
against  all  his  heirs,  should  he  die  without  having  extin- 
guished it ;  but  each  of  them  will  only  be  liable  for  the 
amount  and  portion  which  he  has  inherited  from  the 
debtor's  estate. 

a  0. 1436, 1437. 

SEonoN  n. 

Of  the  Real  Action^   Its   Subdivisions  and  the  Rules 

Peculiar  to  it. 

41.  Real  Actions — A  real  action  lies  against  him  who, 
without  having  contracted  any  obligation  towards  the 
plaintiff,  is  nevertheless  bound  towards  him,  as  possessor 
of  the  immovable  property  of  which  that  plaintiff  claims 
the  ownership  or  the  possession,  or  on  which  he  claims  to 
exercise  some  immovable  right. 

a  p.  4,13;  0.0.9475. 
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(A)  Real  cuitUms  are: 

1.  Petitory  action. 

2.  Possessory  action. 
8.  Action  of  boundary. 

4.  Action  of  jactitation  or  slander  of  title. 

5.  Proceeding  by  monition. 

6.  Hypothecary  action. 

(B)  As  to  monition. 

See  Fazende  A  Sefzas,  praying  for  monition,  16  A.  1147;  Acts  of  1874,  p.  lit 
and  1878,  p.  157. 

(C)  D^ences  are : 

1.  Denial  of  plaintiffs'  possession. 

2.  Denial  of  slander  of  title. 

8.  Admission  of  slander  of  title. 

Dalton  TS.  Wloklllle,  86  A.  867. 

(D)  Where  last  mentioned  defence  is  made  without  claim  of  specifle 
title  in  defendant^  court  orders  defendant  to  bring  petitory  a4stion. 

Id.,  and  Paokwood  vs.  Dorsey,  4  A.  90. 

(E)  Where  claim  of  title  is  made — that  issue  is  tried  with  defendant 
as  plaintiff  in  petitory  action, 

Dalton  TS.  Wlokllffe,  86  A.  867,  and  oases  cited. 

42.  Real  Actions — The  real  action  gives  the  right  to 
follow  the  thing  in  whatever  hands  it  may  be  found ;  but 
as  relates  to  hypothecary  actions,  this  rule  is  subject  to 
some  modifications  which  are  established  in  the  paragraph 
which  treats  of  that  action. 

0.  p.  4, 61. 

§1- 

Of  the  Petitory  Action. 

43.  Petitory  Action — The  petitory  action,  or  one  by 
which  real  property,  or  any  immovable  right  to  such  prop- 
erty maybe  subjected,  is  claimed,  must  be  brought  against 
the  person,  who  is  in  the  actual  possession  of  the  immova- 
ble, even  if  the  person  having  the  possession  be  only  the 
farmer  or  lessee. 
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But  if  the  farmer  or  lessee  of  a  real  estate  be  sued  for 
that  cause  of  action,  he  must  declare  to  the  plaintiff  the 
name  and  the  residence  of  his  lessor,  who  shall  be  made 
a  party  to  the  suit,  if  he  reside  in  the  State,  or  is  repre- 
sented therein,  and  who  must  defend  it  in  the  place  of  the 
tenant,  who  shall  be  discharged  from  the  suit. 

42  A.  666;  C.  C.  2704;  C.  P.  5. 6. 

(A)  Demand  for  recognition  of  title  makes  action  petitorp, 

Millaodon  ys.  Ranney,  Ifi  A.  196. 

(B)  Against  whom  brought: 

1.  Lessee  in  possession. 

Bledsoe  ys.  Irwin,  83  A.  619. 

2.  Person  in  actual  possession. 

Scott  ys.  Bowles.  8  A.  687. 

(C)  What  18  actual  poesesBion. 
Barnes  ys.  Gaines,  3  B.  814,  also  1 B.  162. 

(D)  Where  lessor  resides  out  of  State^  lessee  must  dtfemd, 
Plommer  ys.  Schlatre,  4  B.  29. 

(E)  QttCMt  petitory  action: 

Suit  by  creditors  of  husband  or  commimity  or  syndic  to  re- 
cover immoyable  property  standing  in  name  of  wife. 

Gogreye  ys.  Dehon,  41  A.  246. 

(F)  Right  of  d^endant: 

1.  May  show  title  other  than  that  attacked. 

Yilley  ys.  Jarrean,  86  A.  542;  Yllldy  vs.  Jarreau,  88  A.  294. 

And  can  not  subsequently  set  up  other  title  not  pleaded. 
Schafler  vs.  Sonddy,  14  A.  682. 

2.  May  contest  validity  of  Judgment  under  which  puiw^if 
acquired  it. 

Sorgf  ys.  Colmer,  22  A.  20;  Oronan  ys.  Coohran,  27  A.  121. 

44.  Plaintiff  Must  Make  Out  Title— The  plaintiff  in 
an  action  of  revendication  must  make  out  his  title,  other- 
wise the  possessor,  whoever  he  be,  shaU  be  discharged 
from  the  demand. 

O.P.123;  C.  C.  1282. 
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(A)  Plaintiff  muat  recover  on   strength   of  hia   own  aUe^  not  on 
weakness  of  defendanVs. 

OastagnieYS.  BoalIris,44  A.  944;  Stille  ys.  Shnell.il  A.  816;  Olarkston  ys. 
Ylnoent  A  Ck>.,  82  A.  614,  43  A.  860,  43  A.  846,  43  A.  537;  Bienyenn  ys.  Factors 
andTrader8'In8.0o.,  83  A.  316;  Ferrlere  ys.  City,  86  A.  309;  Dixie  ys.  Mandell, 
38  A.  499;  Thompson  ys.  Meyers,  84  A.  617, 38  A.  836;  Landrenz  ys.  Foley, 
13  A.  114;  Hiestand  ys.  Forsythe,  13  A.  872;  86  A.  609;  Boras  ys.  CBrlen.  43 
A.  537. 

Where  State  has  parted  with  legal  title  to  lands,  she  can  not 
maintain  petitory  action  to  recover  same. 

state  YS.  v.,  S.  A  p.  B.  S.  Ck>.,  44  A.  963. 

{B)  Plaintiff  may  show  that  defendant  holds  under  him. 

Broughton  ys.  King,  9  B.  316. 

(C)  Against  mere  trespasser  prima  facie  title  antedating  his 
possession  sufficient. 

41  A.  830, 886;  15  A.  76;  38  A.  374;  38  A.  145;  41  A.  816;  15  A.  454. 

(D)  Plaintiff  may  meet  title  opposed  to  him  hy  aU  means  of 
attcuikf  as  if  specially  pleaded,  even  when  such  title  is  tax  sale. 

Telle  YS.  Fish,  84  A.  1348;  Hickman  ys.  Dawson,  88  A.  488;  MoMasters  ys 
Stewart,  11  A.  546;  Maillot  ys.  Wesley,  11  A.  467. 

(B)  Question  of  title  tried  hy  direct  actim: 

1.  Not  on  exception. 

40  A.  690. 

2.  Not  by  collateral  attack. 

38  A.  175. 

8.  Not  by  role. 

39A.  886;  34  A.  334. 

4.  See  80  A.  250. 

{F)  D^endant  in  action  of  standet  of  tiUe  setting  up  title  in  him' 
se{f  is  plaintiff  in  petitory  action,  and  must  stand  on  his  own 
title. 

Gay  YS.  Bills,  88  A.  349;  Clarkston  ys.  Vincent  A  Co.,  83  A.  618;  Hayard  ys. 
Atkins,  34  A.  511;  Sully  ys.  Spearing,  40  A.  668;  Bldwell  ys.  Oayaroc,  37 
A.  807. 

(O)  What  title  wUl  support  petitory  action: 
See  Flnker  ys.  Doughty,  15  A.  678. 

1.  Certificate  of  final  proof  by  Receiver  of  Land  Office. 

Simeon  ys.  Perrodin,  86  A.  968;  Broussard  ys.  Broussard,  48  A.  931. 

2.  Patent  from  Government,  even  in  vendor's  name. 

stein  Spring  ys.  Bennett,  16  A.  301 ;  Gay  ys.  Ellis,  88  A.  363. 

8.  Marshal's  deed,  if  accompanied  with  judgment. 

33  A.  639. 
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4.  "ntle  derived  from  State  when  deed  and  registry  and 
validity  of  tax  forfeiture  to  State  are  shown. 

Gatlin  vs.  Hutchinson,  86  A.  880. 

5.  Sheriff's  deed,  accompanied  by  writ  and  judgment. 

Brlnkman  ts.  Huyghe»  42  A.  110;  Clarkston  Tt.  Vincent  A  Oo.»  83  A.  618- 

6.  Judgment  putting  heirs  in  possession. 

Cbavanne  ts.  Frisoly,  26  A.  109. 

But,  coupled  with  title  of  de  cujus. 

Brown  vs.  Brown,  16  A.  109. 

7.  Purchase  by  members  of  church  of  property  in  social 
capacity,  even  when  not  incorporated. 

African  Church  ts.  N.  O.,  16  A.  442. 

(H)  Oldest  title  prevaiU  if  not  mioces^fuUy  impeacfied* 
Cole  TS.  Thompson,  86  A.  1028;  Pierre  ts.  Blunt,  14  A.  846. 

(I)  Purchaser  at  sherifps  sale  to  vMiintain  petitory  action^  must 
prove  aU  legal  requisiies  to  give  valid  tiUe,  such  as  legal  seizure  by 
sheriff. 

Corse  vs.  Stafford,  24  A.  262.  . 

(J)  What  title  wiU  not  support  petitory  action: 

1.  Sale  a  remere. 

Miller  YS.  Shotwell,  88  A.  890;  Howe  ts.  Powell,  40  A.  807;  Howe  ts 
Austin,  40  A.  828. 

2.  Deed  establishing  only  tenancy  at  will. 

Sallabah  vs.  Marsh,  84  A.  1064. 

8.  Mere  act  of  partition  among  heirs  without  proof  of  title  in 
succession. 

Brown  ts.  Brown,  16  A.  160. 

4.  Deed  of  trust,  which  is  no  muniment  of  title  in  Louisiana. 

Marsh  vs.  Sevin  et  als.,  28  A.  826. 

5.  Mere  unrecorded,  incomplete  adjudication  at  sheriff's  sale. 

Thistle  YS.  Irosen,  87  A.  170. 

(K)  Rents  and  Revenues: 

Unsuccessful  defendant,  though  previously  in  good  faith,  owes 
rent  and  must  account  for  revenues  from  judicial  de- 
mand. 

Durbridge  ys.  Crowley,  44  A.  74 ;  Dufllho  ys.  Mayer,  27  A.  899. 

45.  Petitory  Action  by  Owner  of  Undivided  or  Limited 
Interest — The  petitory  action  may  be  brought  by  one  who 
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has  the  ownership  only  of  an  undivided  part  of  an  estate,  or 
of  a  real  right  to  which  such  an  estate  is  subjected,  though 
his  ownership  may  be  limited  to  a  certain  period,  or  end 
by  the  occurrence  of  a  certain  event. 

(A)  Who  iMnbHng  PetUory  Action: 

1.  Absolute  Owner. 

Gaze  T8.  Robertson,  14  A.  220. 

(a)  Adjndicatee,  with  deed. 

Brlnkman  vs.  Huyghe,  42  A.  111. 

(b)  Joint  heir  or  joint  owner. 

Gordon  vs.  Penn,  26  A.  867. 

(e)  Ownership  must  exist  at  time  of  suit;   subsequent 
acquisition  unavailing. 

15  A.  U6. 

2.  Qualified  or  Conditional  Owner. 

Syndic  may  bring  petitory  action  to   subject  property 
claimed  by  community  to  insolvent's  debts. 

Gogreve  ts.  Dehon,  41  A.  244. 

(B)  Who  con  not  bring  Petitory  Action: 

1.  Mere  trespasser. 

Hebert  vs.  Lige,  29  A.  613. 

2.  Debtor  whose  property  has  been  sold  to  pay  his  debts. 

Tregre  ts.  Baudrj,  28  A.  18 ;  but  see  Bledsoe  vs.  Irwin,  88  A. 

8.  Lessee. 

Girault  ts.  Zuntz,  15  A.  684 ;  Young  ts.  Chamberlln,  15  A.  454. 

4.  Vendor  or  warrantor. 

GIrauU  ts.  ZunU,  15  A.  685. 

§2. 
Of  the  Poesewyry  Action,  and  the  Rules  which  Cfovem  it, 

46.  Possessory  Action — The  possessory  action,  which 
IS  a  branch  of  real  actions,  may  be  brought  by  any  pos- 
sessor of  a  real  estate,  or  of  a  real  right,  who  is  disturbed 
either  in  the  possession  of  the  estate  or  in  the  enjoyment 
of  the  right,  against  him  who  causes  the  disturbance,  in 
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order  to  be  maintained  in,  or  restored  to  the  possession, 
whether  he  has  been  evicted  or  disturbed;  provided  his 
possession  be  accompanied  by  the  qualifications  here- 
after required. 

0.  p.  6. 

Demand  for  poasessUm  only  charucterizes  ocHoim  as  ponestory. 

Williams  vs.  Harmauson,  41  A.  708;  Huyghe  T8.  Biinkman,  37  A.  240. 

47.  Possession  Must  Be  as  Owner,  or  Usufmctuary — 

The  possessors  entitled  to  bring  these  actions  are  those 
who  possess  as  owners. 

Persons  entitled  to  the  usufruct,  or  to  the  use  of  a  real 
estate,  and  others  having  real  rights  growing  from  such 
real  estate,  may  also  bring  their  action,  when  disturbed 
in  the  enjoyment  of  their  rights. 

0.  p.  60. 

1.  This  action  can  not  be  brought  for  movable  property. 

Lange  ts.  Baranoo,  82  A.  689. 

2.  Nor  for  immovable  improvements. 

Broussard  vs.  Dugas,  6  A.  686. 

48.  Possession  in  Name  of  Another :  Tenants — ^Those 

who  possess  in  the  name  of  another,  such  as  tenants,  are 
not  entitled  to  the  possessory  action,  when  disturbed  in  the 
enjoyment  of  the  real  estate  which  they  possess  in  that 
quality,  or  even  when  they  are  expelled ;  but  they  have 
their  remedy  againt  the  person  in  whose  name  they  pos- 
sess, and  they  are  bound  to  apprise  him  of  the  disturb- 
ance they  have  experienced,  by  personal  notice,  if  he  be 
within  the  State,  and  by  advertisements  in  the  newspapers, 
if  he  be  out  of  the  State,  in  order  that  he  may  quiet  them 
if  it  can  be  done ;  otherwise  they  lose  all  right  to  claim 
damages  from  him,  and  will  be  liable  to  him  besides  for 
all  the  loss  and  damages  which  he  may  have  sustained 
through  their  neglect. 

C.  P.62;  C.  C.  2696,  2724. 
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1.  Personal  formal  notice  by  lessee  necessary. 

Fox  ¥8.  MoKee,  81  A.  67. 

49.  Requisites  of  Possessory  Action — In  order  that  the 
possessor  of  a  real  estate  or  one  who  claims  a  right  to 
which  such  estate  may  be  subjected,  may  be  entitled  to 
bring  a  possessory  action,  it  is  required: 

1 .  Real  and  Actual  Possession — That  he  should  have 
had  the  real  and  actual  possession  of  the  property  at  the 
instant  when  the  disturbance  occurred ;  a  mere  civil  or 
legal  possession  is  not  sufficient ; 

2.  Quiet  and  Undisturbed  Possession — That  he  should 
have  had  that  possession  quietly  and  without  interruption, 
by  virtue  of  one  of  the  titles  prescribed  in  the  47th  Ar- 
ticle, for  more  than  a  year  previous  to  his  being  disturbed; 
provided  the  possession  of  less  than  one  year  be  sufficient, 
in  case  the  possessor  should  have  been  evicted  by  force 
or  by  fraud ; 

3.  Real  Disturbance — ^That  he  should  have  suffered  a 
real  disturbance  either  in  fact  or  in  law ; 

4.  Suit  to  Be  Brought  Within  One  Year— That  he 
should  have  brought  his  suit,  at  the  latest,  within  the  year 
in  which  the  disturbance  took  place. 

Good  or  Bad  Faith  Immaterial — When  the  possession 
of  the  plaintiff  is  accompanied  with  all  those  circum- 
stances, it  matters  not  whether  he  possesses  in  good  or  in 
bad  faith,  or  even  as  a  usurper,  he  shall  nevertheless  be 
entitled  to  his  possessory  action. 

a  p.  58, 6e»  150;  O.  0.  8466,  3686. 

(A)  BequitiUes  of  Possessory  Action, 

1.  Flaintiif  must  have  had  actual  and  real  possession. 

Wbite  TB.  Sheriff,  82  A.  ISO;  Young  tb.  WIlBon,  84  A.  386;  Arroifsmith 
YB.  Durel,  14  A.  862;  Gardiner  ts.  Thfbodeaux,  14  A.  742;  12  A.  208; 
HenderBon  yb.  Smith,  4  A.  626 ;  Benton  vs.  Boberts,  2  A.  749;  28  A.  272; 
Dooley  yb.  GibBon,  82  A.  191 ;  Taylor  yb.  Telle,  46  A.  124. 

2.  PlaintiirB  possession  must  have  been  for  over  a  year. 

Young  YB.  WilBon,  84  A.  886;  Diokson  ys.  Marks,  10  A.  618. 
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3.  Plaintiff  most  allege  and  prove  real  disturbance. 

(a)  Seizure  and  advertisement  of  sale  amount  to  such 
disturbance. 

White  T8.  8heriir»  82  A.  lao. 

(6)  Disturbance  essential. 

Deuohatel  ts.  Bobinson,  24  A.  176. 

(B)  Question  of  tiUe  not  involved;  sole  qusttions  are  posseaHon  and 
disturbance. 

HuygheTS.  Brinkman,  88  A.  886;  Sallabah  T8.  Marsh,  84  A.  1063;  LottTS. 
Mills,  21  A.  609;  Young  vs.  Wilson,  84  A.  886;  Chain  vs.  Blanohard,  6  A.  66; 
Dawson  ts.  Hedden,  4  A.  616;  Chalfe,  Shea  and  LoyeTS.  Aberorombie,  K 
A.  686;  St.  Amand  vs.  Long,  26  A.  166. 

(C)  Defendant  can  not  attack  plaintiff  ^8  title. 
Frazier  vs.  Hardee,  21  A.  642. 

(D)  All  evidence  of  title  rejected  except — 

1.  To  mitigate  damages. 

Sallabah  ts.  Marsh,  34  A.  1064. 

2.  To  support  right  to  possession,  in  special  cases  required  by 
statute. 

Fix  TS.  Succession  of  Dierker,  80  A.  176. 

50.  Disturbance — The  disturbance  which  gives  rise  to 
the  possessory  action  may  be  of  two  kinds;  disturbance 
in  fact,  or  disturbance  in  law. 

C.  p.  296,  §6. 

51.  Disturbance  in  Fact — Disturbance  in  fact  occurs 
when  one,  by  any  act,  prevents  the  possessor  of  a  real 
estate,  or  of  a  right  growing  from  such  an  estate,  from 
enjoying  the  same  quietly,  or  throws  any  obstacle  in  the 
way  of  that  enjoyment,  or  evicts  him  through  violence,  or 
otherwise. 

52.  Disturbance  in  Law — Disturbance  in  law  takes 
place  when  one,  pretending  to  be  thp  possessor  of  a  real 
estate,  says  that  he  is  disturbed  by  the  real  possessor,  and 
brings  against  the  latter  the  possessory  action ;  for  in  such 
a  case  the  true  possessor  is  disturbed  by  this  action,  and 
may  also  bring  a  possessory  action,  in  order  to  be  quieted 
in  his  possession. 
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But  in  no  case  shall  the  mere  demand  in  revendication 
of  a  real  estate,  or  of  a  real  right,  be  considered  as  a 
disturbance  in  the  enjoyment  of  a  possessor,  and  entitle 
him  to  bring  a  possessory  action. 

C.P.  48. 

53.  Required  Proof — The  plaintiff  in  a  possessory  action 
needs  only,  in  order  to  make  out  his  case,  to  prove  that 
he  was  in  possession  of  the  property  in  question,  in  the 
manner  required  by  this  Code,  and  that  he  has  been  either 
disturbed  or  evicted  within  the  year  previous  to  his  suit. 

So  that  when  the  possession  of  the  plaintiff,  or  the  act 
of  disturbing  him  is  denied,  no  testimony  shall  be  admit- 
ted, except  as  to  the  fact  of  the  possession,  or  as  to  the  act  of 
disturbance,  and  all  testimony  relative  to  property  shall  be 
rejected. 

C.  C.  3455, 8456;  0.  P.  49, 69;  see  Frazier  ts.  Hardee,  21  A.  64L 

54.  Petitory  Waives  Possessory  Action — If  the  pos- 
sessor who  has  been  disturbed  in  or  evicted  from  his 
possession,  bring  a  petitory  action,  that  is  to  say,  claim 
the  ownership  of  the  property,  he  shall  not  afterwards 
be  entitled  to  the  possessory,  by  dismissing  the  petitory 
action. 

The  same  rule  shall  govern,  if  he  sue  at  the  same  time 
for  the  possession  and  the  ownership  of  the  property;  he 
shall  then  be  considered  as  having  renounced  the  pos- 
sessory in  order  to  resort  to  the  petitory  action. 

0.  p.  160, 162. 

55.  No  Cumulation  Without  Consent — Petitory  and 
possessory  actions  shall  not  be  cumulated  or  joined 
together,  except  by  consent  of  parties. 

Therefore,  he  who  is  sued  in  a  possessory  action  can 
not  bring  a  petitory  action  until  after  judgment  shall  have, 
been  rendered  in  the  possessory  action,  and  until,  if  he 
has  been  condemned,  he  shall  have  satisfied  the  judgment 
given  against  him. 
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Petitory  and  possesaory  aet%on9  can  not  be  cumulated  without  consent, 
0.  P.  149, 160;  St.  Amand  T8.  Jjong, »  A.  106. 

56.  Petitory  May  Follow  Possessory  Action — ^Never- 
thelessy  if  the  judgment  rendered  in  a  possessory  action 
require  a  settlement,  which  may  occasion  delay,  then  the 
judge  shall  fix  a  term  for  making  such  settlement,  at  the 
end  of  which  the  petitory  action  may  be  brought. 

57.  Possessory  Merged  into  Petitory — If  the  plaintiff 
in  a  possessory  action  consent  that  it  be  cumulated  with 
the  petitory  action,  he  shall  be  considered  as  having  re- 
nounced the  possessory  action,  and  the  judgment  shall 
decide  only  the  question  of  ownership. 

0.  p.  ifio,  48, 46, 54. 

58.  Sequestration  of  Property — When  each  of  the 
parties,  in  a  po^essory  action,  alleges  that  he  has  the  pos- 
session of  the  property,  and  both  of  them  bring  suit  on 
the  allegation  of  having  been  disturbed  in  their  possession, 
if  the  fact  of  possession  be  doubtful  and  uncertain,  the 
judge  shall  maintain  in  possession  the  one  of  the  parties 
who  shall  appear  to  him  to  have  the  most  apparent  pos- 
session, or  he  may,  at  the  request  of  one  of  the  parties, 
order  the  sequestration  of  the  property  until  the  question 
of  ownership  shall  have  been  decided. 

aC.2»79;  a  p.  53.274. 

59.  Prescription  of  Possessory  Action — If  one  who  is 
disturbed  in  or  e\4cted  from  his  possession,  suffer  a  year 
to  elapse  without  bringing  a  possessory  action,  that  action 
shall  be  prescribed,  and  he  must  then  resort  to  a  petitory 
action. 

0.0.8636;  C.  P.  49.6S. 

60.  No  Possessory  Action  for  Personal  Property — Pos- 
sessory actions  can  not  be  maintained  for  personal 
property,  the   action  in  revendication  for  that  species  of 
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property  having  nothing  in  common  with  the  extraordinary- 
privileges  secured  to  the  owners  of  real  estate,  or  of  reai 
rights,  when  they  are  disturbed  in  their  enjoyment. 

0.  p.  47;  Lauge  ts.  Baranoo,  82  A.  699. 

§3- 

Of  the  Hypothecary  Action  and  its  Rules. 

6i.  HjTpothecary  Actions — An  hypothecary  action  is  a 
real  action,  which  the  creditor  brings  against  the  property 
which  has  been  hypothecated  to  him  by  his  debtor,  in  or- 
der to  have  it  seized  and  sold  for  the  payment  of  his  debt. 

CO.  8899;  0.  P.  4,42. 

{A)  Hypothecary  Action — First  requisite  is  hypotheary  debt,  which 
may  be: 

1.  Jadicial.    As  judgment. 

Gallaugher  vs.  Hebrew  Oongregation,  85  A.  829;  Bell  ts.  Railroad,  84  A. 
785;  Masfley  T8.  Flnoh,  24  A.  29;  29  A.  118. 

2.  Legal.    As  legal  mortg^age  of: 

(a)  Minor. 

Sklpwith  T8.  Glathary,  84  A.  28;  LaPlaoe  vs.  Haydel,  19  A.  868;  41 
A.  448. 

(b)  Wife. 

JumonTflle  vs.  Sharp,  27  A.  461 ;  Gale  vs.  Matta,  7  A.  140. 

(c)  Interdict. 

Heggio  TS.  Blanohin,  26  A.  532. 

8.  Oonventional.    As  under  ordinary  mortgage. 

And  pnrchaser  under  vente  a  remere  may  enforce  security 
by  action  quasi  hypothecary. 

How.  T8.  Powell,  40  A.  810. 

fB)  When  hypothecary  acUon  is  necessary : 

When  property  is  in  third  hands,  and  plaintiff's  mortgage  was 
without  a  jpoct  de  non. 

Reggio  TS.  Blanohin,  26  A.  632;  Leonard  vs.  Sheriff,  87  A.  308 ;  Marquise 
de  la  YlUa  Palma  ts.  Abot,  21  A.  11 ;  Taylor  vs.  Pipes,  24  A.  661 ;  Will- 
iams TS.  Morancy,  8  A.  227;  Massey  ts.  Finch,  24  A.  29. 

{O)   When  not  necessary : 

1.  When  pad  de  non  alienando  exists,  creditor  may  seize  direct. 

Dodds  T8.  Lanauz,  46  A.  288;  Bullier,  wife,  ts.  Huppenbaoer,  28  A.  889; 
SteTens  ts.  Pinneo,  26  A.  618. 
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(P)  Where  Hypothecary  AeHom  BnmglU: 
In  parish  where  property  is  sitiuited. 

a  p.  161;  Gmntt,  ts.  Baton  4  Bmntow, »  A.  608;  15  A.  Sl«;  Geaeres  vs. 
Simon,  21  A.  658.    See  Act  64  of  1876,  p.  106,  amendin«f  Art.  163, 0.  P. 

(E)  Nature  ej  AcHo/h  wKeK  Baaed  on  Judgment: 

It  is  original,  not  a  continnation  of  previous  suit. 
Gentes  vs.  Blaseo,  10  A.  405. 

(F)  Neoe$9ary  FartieM  to  Action: 

1.  Mortgagor. 

Beggio  TS.  Blanohln,  36  A.  U2;  CBrymn  vs.  McTey,  16  A.  609. 

2.  Legal  representatives  of  deceased  mortgagor. 

O^Aiu  V8.  Folwell  36  A.  370. 

8.  Executor  and  heirs,  present  or  represented  in  this  State. 

Cronan  vs.  Sxeeators,  9  A.  803 ;  Labauve  vs.  Slack,  81  A.  140. 

(G)  Not  Necessary  FartieM : 

IQnor  co-heirs  of  plaintiff  where  property  liable  to  all. 

Sklpwith  vs.  Glatbary,  34  A.  38. 
(H)  Against  What  Property  Action  Brought: 

1.  Only  specially  mortgaged  property  when  based  on  conven- 
tional mortgage. 

Labaave  vs.  Slack.  81  A.  184. 

2.  Only  property  on  which  legal  or  judicial  mortgage  reposes 
^«nd  that  though  title  be  not  recorded. 

Gallauglier  vs.  Hebrew  Congregation,  85  A.  839;  Dickson  vs.  Hynes, 
86  A.  684 ;  Logan  vs.  Herbert,  80  A.  727. 

3.  Against  part  only  of  the  property  hypothecated,  if  creditor 
so  desires. 

Bnrgess  vs.  Gordy,  83  A.  1396. 

4.  Debtor  can  not  divide  the  mortgage. 

Id.,  and  Bayley  vs.  Tate,  10  B.  45;  Powell  vs.  Hayes,  81  A.  789. 
(I)  Prescription  of  Action : 

1.  Bight  of  Hypothecary  Action  survives  as  long  as  Hypothe- 
cary debt. 

Judgment.    Ten  years. 

Wade  vs.  Caspar!,  34  A.  311 ;  Gentes  vs.  Blaseo,  30  A.  405. 

2.  Oitataon  in  hypothecary  action  does  not  interrupt   pre* 
scription  of  judgment. 

Chapman  vs.  Bank,  81  A.  895. 

3.  But  prescription  is  interrupted  by  reinscription  Of  judgment. 

Vanwickle  vs.  Gamett,  14  A.  106;  but  see  Adle  vs.  PmdhomnM,  IS 
A.  843. 
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(J)  In  What  Court  Brought: 

State  Court  has  jurisdiction  of  hypothecary  action  to  enforce 
mortgage  resulting  from  inscription  of  Federal  judgment. 

Adams  &  Company  vs.  Coon,  87  A.  306. 

(K)  Who  may  bring  action: 

Creditor  under  judicial  mortgage,  as  where  judgment  cred- 
itor, by  this  action,  subjects  property  to  satisfaction  of 
judgment. 

Gallaugher  ts.  Hebrew  Congregation,  85  A.  829;  Hamilton  t8.  Bank, 
89  A.  982. 

(L)  The  hypothecary  action  Inised  on  judicial  mortgage  depends 
upon  existence  of: 

1.  Money   Judgment — Hence   no    judicial    mortgage    results 

from  recording  a  judgment  ordering  usufructuary  to  give  a 

fixed  bond. 

Suooesalon  of  Dickson,  87  A.  796. 

2.  Valid  Judgment — ^Not  one  void  for  radical  nullities. 
As  unsigned  judgment. 

Marohal  ts.  Hooker,  27  A.  464. 

8.  Registry  of  judgment,  because  until  then  no  judidial  mort- 
gage exists. 

Chaff e  &  Sons  ts.  Walker,  88  A.  36. 

And  recorder's  certificate  prima  facie  eyidenceof  recorda- 
tion. 

Taylor  vs.  Pearce,  16  A.  664. 
(M)  No  judicial  mortgage  exists  and  no  hypothecary  cuitUm  based 
thereon: 

1.  When  property  of  insolvent  railroad  company  was  in 
hands  of  receiver  at  time  of  registry  of  judgment. 

Bell  TS.  Railroad  Co.,  34  A.  793. 

2.  When  judgment  in  attachment  suit  is  purely  in  rem. 

Herber  ts  Abbott,  89  A.  U12. 

(N)  Who  may  bring  hypothecary  action  (continued).    * 
1.  By  creditor  under  a  legal  mortgage : 

(a)  By  a  minor,  after  his  tutor's  account  has  been 
homologated  by  the  court. 

Sklpif  Ith  TS.  Glathary,  84  A.  28;  Mayer  ts.  Britttn,  84  A.  986; 
GIbbs  TS.  Lumm,  29  A.  630. 

(b)  But  minor  may  sue  before  rendition  of  account  by 
tutor,  when  he  has  absconded  and  demand  or  settle- 
ment is  impossible. 

TreseTant  ts.  Holly,  24  A.  566;  Brown  ts.  Sadler,  18  A.  206;  Cum- 
mings  TS.  Brwin,  16  A.  289. 
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(c)  Hypothecary  action,  based  on  minor's  mortgage  does 
not  lie  when  legal  mortgage  released  by  acceptance  by 
former  minor  of  tutor's  personal  obligations  in  lien 
thereof. 

KeUy  T8.  Sandldge,  90  A.  1190. 

(0)  Other  hypothecary  actUms, 

1.  By  a  wife. 

JumonTille  ts.  Sharpe,  27  A.  46L 

2.  By  an  interdict's  curator  against  intermeddler* 

Bigglo  TS.  Blanohln  et  al.»  36  A.  682. 

3.  By  privileged  creditors. 

C.  p.  709;  Troendel  ts.  DeBouohel,  88  A.  709. 
(P)  Scope  of  Judgment  in  hypothecary  action, 

1.  It  affects  only  property  proceeded  against. 

Gale  vs.  Matta»7  A.  140;  Desobry  vs.  Carmena,  9  A.  180;  LabaoTeTs. 
Slack,  81  A.  184. 

2.  It  orders  defendant  to  give  np  the  property  or  pay  the 
debt. 

Id. 
(Q)  Effect  of  hypothecary  action: 

1.  Under  former  jnrispmdence,  property  conld  be  sold  by 
debtor  or  third  possessor: 

Barelli  ts.  Delassus,  16  A.  280;  Cantereau  ts.  Laoaze,  9  A.  267. 

2.  AliteTj  now,  under  Act  8  of  1878,  p.  81,  which,  amending 
Art.  2458,  C.  C,  reads:  ''The  thing  claimed  as  the  property 
of  the  claimant  can  not  be  alienated  pending  the  action,  so 
as  to  prejudice  his  right.  If  judgment  be  rendered  for 
him,  the  sale  is  considered  as  a  sale  of  another's  property, 
and  does  not  prevent  him  from  being  put  in  possession  by 
virtue  of  such  judgment.  Nor  shaU  it  be  lawful  for  debtors 
or  third  possessors  of  property,  subject  to  a  mortgage  of 
any  kind,  to  transfer  or  alienate  such  property,  pending  an 
action  to  enforce  the  mortgage,  and  any  transfer  or  alien- 
ation made  in  contravention  of  the  provisions  of  this  article 
shaU  have  no  effect  as  against  the  plaintiff  or  plaintiffs  in 
such  pending  action." 

62.  Hypothecary  Action  Follows  Property — The  hy- 
pothecary action,  like  all  real  actions,  follows  the  property 
to  which  it  is  attached,  in  whatever  hands  it  may  be  found, 
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but  it  is  subject  to  different  rules,  according  as  the  property 
may  be  in  the  possession  of  the  debtor,  or  of  his  heirs,  or 
of  third  persons. 

0.  0. 8899;  0.  P.  4,  43,  784. 

1.  The  hyi>othecary  action  follows  the  property. 

Hamilton  T8.  Bank,  89  A.  983. 

2.  Creditor  by  mortgage  importing  confession  of  judgment 
may  proceed  via  executiva,  notwithstanding  death  of  mort- 
gagor, and  without  provoking  administration. 

Randolph  t8.  Chapman,  31  A.  486;  Bognllle  T8.  Faille,  1  A.  304 ;  31  A. 
63,  lis. 

8.  And  even  during  administration. 

MoCalop  T8.  Fluker,  13  A.  661 ;  Suooession  of  Wilson,  13  A.  691. 

4.  But  not  via  ordinaria. 

State  T8.  Leokie,  14  A.  641. 

5.  Necessary  aUegations  in  hypothecary  action. 

84  A.  9v4. 

63.  Hypothecary  Action  Against  Debtor  on  Title  Im- 
porting Confession — ^When  the  hypothecated  property  is 
in  the  hand  of  the  debtor,  and  when  the  creditor,  be- 
sides his  hypothecary  right,  has  against  his  debtor  a  title 
importing  a  confession  of  judgment,  he  shall  be  entitled 
to  have  the  hypothecated  property  seized  immediately  and 
sold  for  the  payment  of  his  debt,  including  the  capital,  the 
interest,  and  the  costs,  pursuant  to  the  rules  provided 
hereafter  for  executory  proceedings. 

C.  p.  98,733;  C.  C.  3398. 

64.  When  Creditor  Has  No  Executory  Title — If  the 
creditor  has  no  executory  title  against  his  debtor,  and  the 
latter  be  in  possession  of  the  hypothecated  property,  the 
former  can  only  seize  and  sell  such  property,  after  having 
obtained  judgment  against  the  debtor  in  the  usual  form. 

65.  Hypothecary  Action  Against  a  Single  Heir — If  the 
debtor  has  died  leaving  a  single  heir  who  has  accepted 
the  succession,  the  hypothecary  creditor  may  act  against 
that  heir,  in  the   same   manner  as  he  would   have    done 
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against  the  debtor  himself,  that  is  to  say,  either  by  pursu- 
ing the  executory  or  the  ordinary  mode  of  proceeding, 
according  to  the  tenor  of  the  hypothecary  act, 

0.  0.  loss,  1417, 1418, 1421, 1483;  0.  P.  734.  789. 

66.  Same  Action  Against  Several  Heirs — If,  on  the 
contrary,  the  deceased  debtor  leave  several  heirs,  and 
have  accepted  the  succession,  in  such  a  case  it  must  be 
ascertained  whether  the  hypothecary  act  imports  a  con- 
fession of  judgment  or  not. 

If  so,  and  there  have  been  no  partition  of  the  estate  among 
the  heirs,  the  creditor   shall   be  entitled  to  seize  and  sell . 
the  hypothecated  property,  as  if  the  original  debtor  were 
still  alive. 

But  if  there  has  been  a  partition  among  the  heirs,  and 
the  hypothecated  property  has  fallen  to  the  share  of  one 
or  more  of  them,  the  creditor  may  obtain  an  order  of 
seizure  against  those  heirs,  and  sell  the  property  for  the 
amount  of  his  claim,  leaving  to  them  their  recourse  against 
their  co-heirs  for  their  proportion  of  the  debt. 

C.  p.  121. 

1.  Partition  and  pntting  heirs  in  possession  winds  np  the  estate. 

Freret  vs.  Hefn  of  Freret,  81  A.  506. 

2.  Executory  process  on  mortgage  importing  confession  of 
judgment  may  issue  notwithstanding  death  of  debtor. 

Bandolph  ts.  Chapman,  21  A.  486. 

67.  Hypothecary  Action  Against  Heirs  on  Title  not 
Importing  Confession — But  if  the  hypothecary  act  do  not 
import  confession  of  judgment,  the  creditor  can  not  seize 
and  sell  the  hypothecated  property  in  the  possession  of 
the  heirs  of  his  debtor,  or  of  any  one  of  them,  until  he 
has  obtained  a  judgment  against  each  one  of  the  heirs, 
for  such  a  part  of  the  debt  as  he  is  bound  to  pay,  accord- 
ing to  the  share  he  has  inherited,  unless  the  creditor  pre- 
fer to  have  the  judgment  executed  personally  against  the 
heirs  or  their  property,  for  such  sums  as  each  of  them  has 

been  adjudged  to  pay. 
c.  p.  121. 

38 


Hypothecary  Actions.  68 

68.  Hypotheeary  Action  Against  Third  Person — If  the 
hypothecated  property  be  neither  in  the  possession  of  the 
debtor  nor  of  his  heirs,  but  in  that  of  a  third  person,  the 
creditor  has  his  action  against  that  person,  in  order  to 
compel  him  either  to  give  up  the  property  or  pay  the 
amount  for  which  it  stands  hypothecated.  This  is  the 
hypothecary  action,  properly  speaking. 

C.  C.  3398,  3400. 

(A)  Who  is  Not  a  Third  Persfm, 

1.  LesBee. 

Penn  ts.  Citizens'  Bank,  32  A.  202. 

2.  One  who  assumed  the  mortgage  debt. 

Henry  ts.  Goldman,  27  A.  670;  Boissao  ts.  Downs,  16  A.  188;  Duncan  ts. 
£lam,lB.  186;  Lee  TS.  Packard,  25  A.  397;  RicardTS.  Harrison,  19  A.  181. 

8.  Legatee,  not  in  possession. 

Succession  of  Porter,  6  R.  96-100. 

(B)  What  Defences  Third  Possessors  May  Make. 
Denial  of  hypothecary  debt : 

1.  When  Jadicial:   He  may  deny  validity  of  judgment,   and 
attack  it. 

Marshall  ts.  Hooker,  27  A.  45i;  Wade  vs.  Caspar!,  24  A.  211. 

2.  When  Legal:    He  may  deny  existence  of  legal  mortgage. 

Skipwith  TS.  Glathary,  34  A.  34;  Kelly  ts.  Sandldge,  30  A.  1190. 

8.  When  Conventional:  He  may  contest  validity  and  exist- 
ence of  mortgage. 

state  TS.  Citizens*  Bank,  33  A.  706. 

(a)  Except  where  the  recitals  of  his  own  title  estop  him. 

Schepp  TS.  Smith,  86  A.  1. 

(h)  And  he  is  not  entitled  to  defences  that  vendor  conld 
not  nrge. 

Gallaugber  ts.  Hebrew  Congregation,  36  A.  829. 

(c)  Especially  when  pact  de  non  exists. 
Lee  TS.  Packard,  26  A.  897. 

^C)  Rights  to  Improvements. 

1.  He  may  claim  improvements  on  mortgaged  property  made 
by  him,  and  all  necessary  and  nsefol  disbursements. 

BankTS.  Miller,  44  A.  199;  Bridges  ts.  Simonton,  28  A.  830;  Linn  ts. 
Dee,  31  A.  217. 

2.  But  he  is  liable  for  fmits  and  revenues  after  notification  of 
seizure. 

Id. 
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(D)  What  dtfenoes  third  po99e89or  can  not  make: 

1.  Attack  on  title  of  bis  own  author. 

Boone  4  Oookerham  T8.  Carroll,  86  A.  281. 

2.  Set  np  title  in  another  person. 

Heard  vs.  Patton,  27  A.  647. 

(E)  Effect  of  the  Pact  de  Non,     It  gives  creditor  the  right: 

1.  To  seize  and  sell  notwithstanding  prior  seizure  by  junior 
mortgagee  in  another  court. 

Troendel  vs.  De  Bonohel,  88  A.  758. 

2.  To  ignore  subsequent  transfers  and  proceed  via  executiva 
against  original  mortgagor. 

Sncoesslon  of  Thompson,  42  A.  118;  Avegno  vs.  Sohmldt  &  Zlegler,  86 
A.  686;  Taylor  T8  Pipes,  24  A.  668;  Bank  vs.  Miller,  44  A.  200;  Gay  ts. 
Hebert,  44  A.  802;  Bank  vs.  Webre,  44  A.  884. 

But  such  mortgage  creditor  may  sue  subsequent  vendees 
by  regular  hypothecary  action. 

Id. 

8.  Holder  of  Mortgage  with  Pact  may,  under  judgment,  rec* 
og^nizing  mortgage  seize  under  fi,  fa  regardless  of  aliena- 
tions, without  notice  to  or  process  against  third  possessor. 

Levy  vs.  Lake,  43  A.  1034;  Bienvenu  vs.  Ins.  Co.,  83  A.  218. 

69.  Demand  and  Notice  in  Hypothecary  Action — If,  thirty 
days  after  the  amicable  demand,  made  from  the  debtor  or 
his  heirs,  of  the  payment  of  an  hypothecary  debt,  it  has 
not  been  fully  discharged,  the  creditor  may  bring  his 
action  against  the  third  possessor  of  the  property  hypothe- 
cated to  him,  to  have  it  seized  and  sold,  if  that  third  pos- 
sessor have  not,  within  the  ten  days  after  having  been 
notified  of  such  a  demand,  paid  the  amount  of  the  hypo- 
thecary debt,  including  the  interest  and  costs. 

C.  C.  8401. 

(A)  Demand  and  Notice : 

1.  Demand  need  not  be  judicial. 

Boone  &  Cookerbam  vs.  OarroU,  35  A.  281;  Gomez  ts.  CourcelIe»  8 
A.  804. 

2.  Mere  unavailing  amicable  demand  sufficient ;  no  judgment 
andyi.  /a.  and  return  nulla  required. 

Id. 
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(B)  NeeesHty  of  Demand  and  Notice: 

1.  Demand  and  notice  essential. 

Gentes  vs.  Blasoo,  15  A.  104;  Kelly  ts.  Sandldge,  SO  A.  1190;  Taylor  ts 
Pipes,  24  A.  564. 

2.  Not  essential,  however. 

(a)  When  minor's  tutor  has  absconded  in  hopeless  insol- 
vent condition,  leaving  no  property. 

Cammings  ts.  Brwin,  15  A.  289. 

(h)  When  principal  debtor  is  bankrupt. 

King  T8.  Bowman,  24  A.  606;  Woodward  vs.  Dashel  6  B.  407. 

(o)  When  possessor  has  assumed  the  debt. 

Taylor  ts.  Pipes,  24  A.  657. 

8.  Action  premature  before  demand  and  notice. 

Taylor  ts.  Pearoe,  15  A.  564. 

fC)  Notice  and  Demand j  How  Proved: 

Not  by  mere  certificate  of  sheriff,  such  duty  not  being  official. 
Taylor  ts.  Pearoe,  15  A.  564. 

(D)  Notice  mu9t  be  legale  not  verbal  by  a  friend  or  served  on  unau- 

thorized  pereon. 

state  vs.  Judge.  16  A.  890. 

70.  Affidavit  of  Debt  and  Demand — But  the  creditor 
who  brings  this  action  must  declare  on  oath,  in  the  peti- 
tion, that  the  debt  for  which  he  demands  the  seizure  of  the 
hypothecated  property  is  really  due  to  him,  and  that  he 
has  in  vain  demanded  paymqnt  from  his  debtor  thirty 
days  previous  to  his  bringing  his  suit. 

CO.  3402;  C.  P.  68,96. 

Oath.     When  not  necessary : 

When  creditor  proceeds  via  ordinaria, 

Kelly  TS.  Sandidge,  and  oases  cited,  30  A.  1190;  Wflcoxou  ts.  Maskell, 
8.  A.  461. 

71.  Discussion — Nevertheless,  if  the  third  possessor, 
against  whom  the  action  is  brought,  be  not  personally  bound 
for  the  payment  of  the  debt,  he  may  oppose  the  sale  of  the 
hypothecated  property,  if  there  be  other  hypothecated 
property  in  the  possession  of  the  original  debtor,  and  re- 
quire its  previous  discussion,  pending  which  the  proceed- 
ings as  to  the  sale  of  the  property  shall  be  staid. 

C.P.  715;  0.  C.  8867,  3366. 
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n&OLof  Disctission: 

1.  Only  third  person  may  plead. 

Rioard  vs.  Harrison,  19  A.  181 ;  see  Art  68. 

2.  Time  of  plea. 

It  most  be  in  limine.     See  C.  P.  383. 

Boone  &  Oookerham  ts.  Carroll,  86  A.  284;  Chaff e  vs.  Lodellng,  U 
A.  962. 

73.' Designation  of  Property  and  Advance  of  Costs — 

The  third  possessor  who  requires  discussion  shall  be 
bound  to  designate  to  the  plaintiff  the  property  of  the 
principal  debtor  which  he  wishes  to  have  discussed,  and 
advance  the  costs  required  for  carrying  on  the  necessary 
proceedings,  in  order  to  execute  this  discussion. 

He  is  not  entitied  to  demand  the  discussion  of  such 
property  of  the  principal  debtor,  which  may  be  out  of  the 
jurisdiction  of  the  tribunal  of  the  place  where  the  payment 
was  to  have  been  made,  nor  that  of  property  in  dispute,  or 
out  of  the  possession  of  the  debtor. 

C.  C  3947,  3484. 

1.  Advance  of  costs  to  discuss  necessary. 

Matthews  vs.  Kemp,  27  A.  203;  Pipes  vs.  Norsworthy,26  A.  560;  Schmidt 
T8.  CJty,  83  A.  18;  Slmore  vs.  Bobinson,  18  A.  652;  BobeehotTS.  Folse, 
11  L.  186,  22  A.  42. 

"2,  No  discussion  of  property  which  is  oat  of  possession  of 
debtor. 

Womack  vs.  Flaker,  13  A.  196. 

73.  No  Discussion  Against  Privileged  Creditor  or  Spe- 
cial Mortgagee — The  exception  of  discussion  can  not  be 
opposed  to  the  privileged  creditor,  or  to  one  who  has  a 
special  hypothecation. 

a  C.  3404. 

Flea  c/  di8cu88ion  not  received  as  against : 

1.  A  privileged  creditor. 

Rioard  vs.  Harrison,  19  A.  181. 

2.  Special  mortgagee. 

Snooession  of  Anger,  36  A.  264;  Powell  vs.  Hayes,  81  A.  789;  Bnrgess  rs. 
Gordy,  32  A.  1298. 
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74.  Payment  of  Debt — ^Retention  of  Possession — Third 
possessors  of  property  which  has  been  seized,  owing  to 
their  failure  of  discharging  the  amount  of  the  h)T)othecary 
<lebt,  within  ten  days  after  having  been  notified  that  pay- 
ment has  been  demanded  of  the  hypothecary  debt,  may 
until  the  very  day  of  the  sale,  recover  possession  of  the 
hypothecated  property,  by  paying  the  debt  with  interest, 
and  all  the  costs  incurred  in  the  suit. 

C.  C.  3406,  8410. 


CHAPTER  IV. 

-WHERE    ACTIONS    ARE    TO    BE     BROUGHT    AND    IN    WHAT 

MANNER. 

75.  Actions  Brought  Before  Competent  Judges — Ac- 
lions  must  be  brought  before  competent  judges. 

SECTION  I. 

Of  Judges^^   Their  Jurisdiction^  How  Their 
Com-petency  is  Regulated. 

76.  Jurisdiction — ^Jurisdiction  means  the  power  of  him 
w^ho  has  the  right  of  judging,  or  sometimes  that  word 
means  also  the  space  or  extent  of  country  over  which  the 
judge  is  entitled  to  exercise  that  power. 

1.  As  to  "Jurisdiction." 

See  state  ex  rel.  Behan  ys.  Judge,  86  A.  1064;  Suooession  of  Weigel,  15 
A.  70. 

2.  No  collateral  attack  permitted  on  capacity  of  judge  acting 
under  color  of  right. 

State  YS.  Williams,  85  A.  742;  State  ex  rel.  Williams  ys.  Pertsdorf,  88  A. 
1413. 

8.  Nor  of  judge  ad  hoc, 

Guilbeau  ys.  Cormier,  82  A.  981. 

77.  Degrees  of    Jurisdiction — Degrees  of   jurisdiction 
means  the  different  tribunals  before  which  the  same  suit 
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may  be  successively  pleaded,  and  the  rules  established 
for  proceeding  in  an  inferior  jurisdiction  previous  ta 
taking  the  suit  before  a  superior  jurisdiction. 

78.  Kinds  of  Jurisdiction — There  are  several  kinds  of 
jurisdictions,  according  to  the  nature  and  extent  of  the 
powers  delegated  to  the  judge  exercising  it. 

79.  Civil  and  Criminal — The  first  division  is  into  civil 
and  criminal  jurisdiction. 

80.  Civil  and  Criminal — Civil  jurisdiction  extends  ta 
all  civil  matters,  and  criminal  jurisdiction  comprises  what- 
ever relates  to  crimes  and  misdemeanors. 

1.  Forfeiture  of  appearance  bond  or  recognizance  is  criminal 
proceeding. 

state  YS.  Toups.  44  A.  8^6;  42  A.  416. 

2.  Magistrate  courts  may  enforce  road  duty  (Act  112  of  1880), 
but  for  failure  to  serve  can  not  punish  offender  by  arrest  or 
imprisonment. 

state  ex  rel.  Long  vs.  Sikes,  Justice,  44  A.  949. 

8.  Proceeding  to  recover  fine  against  railroad  company  for 
not  posting  bulletin  board  (Act  118  of  1890)  is  civily  not 
criminal  proceeding. 

State  ex  rel.  Scarborough  vs.  Judges,  iS  A.  1164. 

81.  Special  and  General — Some  judges  exercise  general, 
whilst  others  possess   only   special   jurisdiction. 

Judges  having  general  jurisdiction  are  those  who,  in  vir- 
tue of  the  law,  take  cognizance  in  all  matters  but  such  as 
are  specially  excepted  from  their  jurisdiction. 

Judges  having  special  jurisdiction  are  such  as  have 
an  exclusive  jurisdiction  in  certain  cases  pointed  out 
by  law. 

82.  Exclusive  and  Concurrent — There  are  judges  hav- 
ing exclusive  jurisdiction,  such  as  the  special  judges 
mentioned  in  the  preceding  article. 
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There  are  judges  with  concurrent  jurisdiction — that  is 
to  say,  having  cognizance  in  matters  of  the  same  nature, 
though  they  hold  their  courts  in  the  same  place  or  district. 

83.  Equal — There  are  judges  having  equal  jurisdiction 
— that  is  to  say,  that  though  they  can  only  take  cogni- 
zance of  cases  arising  within  a  certain  space,  they  have  a 
jsimilar  jurisdiction  as  to  the  nature  of  cases  which  may 
be  brought  before  them. 

84.  Original  and  Appellate — There  are  judges  of 
original  and  judges  of  appellate  jurisdiction. 

Judges  having  original  jurisdiction  are  those  before 
A\'hom  suits  are  brought  in  the  first  instance. 

Judges  having  appellate  jurisdiction  are  those  before 
whom  appeals  are  brought  by  those  who  complain  of  the 
judgment  of  the  court  of  the  first  instance,  and  who  try  the 
cause  again,  aflSrming  or  reversing  the  judgment  of  the 
inferior  court. 

85.  Appellate  Jurisdiction — The  decision  of  some 
judges  is  subject  to  appeal;  others  decide  in  the  last 
resort. 

Judges  subject  to  appeal  are  those  whose  decisions  may 
be  carried  by  appeal  before  a  superior  court  having  appel- 
late jurisdiction. 

Judges  in  the  last  resort  are  those  whose  judgment 
can  not  be  appealed  from. 

86.  Competency — In  matters  of  jurisdiction,  the  right 
given  to  a  judge  to  take  cognizance  of  certain  causes 
against  certain  persons  within  his  jurisdiction,  is  termed 
z:omp€tency. 

87.  Tests  of  Competency — In  order  to  ascertain  whether 
^  judge  be  competent  or  not,  three  points  must  be  taken 
into  consideration: 

I.  The  object  or  the  amount  in  dispute. 
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2.  The  person  of  the  defendant. 

3.  The  place  where  the  action  is  to  be  brought. 

See  Wisdom  ts.  Buckner,  n  A.  85. 

Snbseqaent  inyestitiire  of  jurisdiction  does  not  cnre  nullity 
of  suit  filed  before  incompetent  judge. 

Garola  7  Mora  ys.  Eenao,  21  A.  754 ;  Edwards  ts.  BCarin,  38  A.  567. 

88.  Id.,  Object  or  Amount — ^To  determine  on  the  com- 
petency  of  a  judge,  as  relates  to  the  object  or  amount  in 
dispute  before  him,  it  is  necessary  to  examine  what  are 
his  powers,  what  is  the  nature  of  the  cause,  and  what 
is  the  amount  of  the  sum. 

89.  Id.,  Person  of  Defendant — ^To  determine  his  com* 
petency,  as  relates  to  the  person  of  the  defendant,  the 
rule  which  requires  that  the  defendant  be  sued  at  the 
place  of  hisdomicile  or  usual  residence,  must  be  observed. 
This  rule  is  subject,  however,  to  various  exceptions,  de- 
termined in  the  chapter  which  treats  of  judicial  demands- 
and  of  citations. 

0.  p.  162;  see  Bsoande  ts.  Tbibaut,  82  A.  282. 

90.  Id.,  Place — To  determine  on  his  competency,  as- 
relates  to  the  place  where  the  action  is  brought,  we  must 
be  governed  by  the  rule  which  provides  that  a  judge  shall 
not  exercise  any  jurisdiction  beyond  the  limits  of  the  terri- 
tory assigned  to  him. 

0.  p.  162. 

1.  Judicial  orders,  which  can  be  granted  in  chambers,  ex  parUr 
may  be  granted  out  of  territorial  jurisdiction. 

Saocesslon  of  Welgel,  17  A.  70. 

2.  In  proceeding  purely  in  rem,  property  in  Ouachita  and 
West  Feliciana,  may  be  attached  by  process  from  District- 
Oourt  of  Oaddo,  in  which  property  was  also  attached. 

Kahn  A  Bigart  ys.   SIplU,  86  A.  10S9;  but  see  contra,  OTermled. 
Favrot  vs.  Delle  Piano,  4  A.  584. 

8.  But  garnishment  under  fl.  fa.  must  emanate  from  court  of 
defendant's  domicile. 

Marqneze  vs.  LeBlano,  29  A.  IM. 
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91.  Amottnt  Claimed  Fixes  Jurisdiction — When  the  juris- 
diction of  the  judge,  before  whom  a  suit  is  brought,  is 
limited  to  a  certain  sum,  the  question  of  jurisdiction  must 
be  decided  by  the  amount  claimed,  and  not  by  the  sum 
actually  due,  not  including,  however,  the  interest  and  the 
costs  which  have  been  subsequently  incurred. 

But  if  one,  in  order  to  give  jurisdiction  to  a  judge,  de- 
mand a  sum  below  that  which  is  really  due  to  him,  he 
shall  be  presumed  to  have  remitted  the  overplus,  and  after 
having  obtained  judgment  for  the  sum  he  had  claimed,  he 
shall  lose  all  right  of  action  for  that  overplus. 

0.  p.  106. 172  (4). 

1.  Amoimt  bona  fide  claimed  fixes  jurisdiction. 

Kahn  A  BIgart  ys.  Slpill,  85  A.  1041. 

2.  No  relief  afforded  uUra  petiHonemj  defendant  objecting. 

Teal  YS.  Pirtle,  84  A.  872;  Denegre  Y8.  Moran,  85  A.  846;  Trimble  tal 
Sheriff,  85  A.  874;  Payne  Y8.  Anderson,  86  A.  979;  State  ex  reL 
UniYersity  of  Louisiana  ys.  Burke,  34  A.  406;  Beok  ys.  Fleitaa,  ST 
A.  492. 

92.  Consent  Can  Not  Vest  Jurisdiction — ^The  consent  of 
parties  can  not  render  a  judge  competent  to  try  a  cause 
which,  from  its  nature,  can  not  be  brought  before  him,  or 
when  the  amount  in  dispute  exceeds  the  sum  over  which 
he  has  jurisdiction.  All  judgments  rendered  in  contra- 
vention of  this  provision  shall  be  void. 

(A)  Ckmsenaua  non  fa^nt  JurisdicHonem. 

1.  Want  of  jnrisdiction  ratione  materia  can  not  be  waived. 

Edwards  ys.  Edwards,  21  A.  610;  Smith  ys.  Ins.  Oo.,  88  A.  1073;  Heirs  of 
Qee  YS.  Thompson,  89  A.  810;  Biggs  A  Bro.  ys.  Bell,  89  A.  1030. 

2«  And  it  will  be  noticed  ex  officio  by  the  conrt. 

Bogers  ys.  Goldthwaite,  82  A.  49 ;  Fields  ys.  Gagne,  88  A.  389 ;  Denegre  tb^ 
Denegre,  83  A.  689;  26  A.  610;  Tagne  ys.  Ins.  Oo.,  88  A.  466. 

(B)  But  want  of  jurisdicticn  raUone  personm  may  he  waived, 

PIronI,  YS.  BIley,  89  A.  808;  Staokhoose  ys.  Zunts,  86  A.  681;  SteYenson  ys, 
Whitney,  88  A.  666;  Phipps  YS.  Snodgrass,  81  A.  88;  School  Board  YSt 
Weber,  80  A.  606;  Marquexe  ys.  LeBlano,  29  A.  194.  OYerruling  former 
jnrispradence,  28  A.  266;  24  A.  616;  21.  A.  268  and  661. 
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(C)  Nullity  of  judgment  by  incompetent    court   may  he  urged  at 

any  time. 

Hartman  ts.  Bentrope,  21  A.  662. 

(D)  Ordinary  judgrnent  null  when  rendered  by  Probate  Ckmrt  after 
closing  of  administration. 

Augrustin  vs.  Avilla,  29  A.  837. 

93-  Waiver  of  Jurisdiction — If  one  be  cited  before  a 
judge  whose  jurisdiction  does  not  extend  to  the  place  of 
his  domicile,  or  of  usual  residence,  but  who  is  competent 
to  decide  the  cause  brought  before  him,  and  he  plead 
to  the  merit,  instead  of  declining  the  jurisdiction,  the 
judgment  given  shall  be  valid,  except  the  defendant  be  a 
minor. 

C.  p.  162 

1.  Plea  to  merits  by  other  than  a  minor  waives  want  of  juris- 
diction ratione  peraonm. 

Stevenson  vs.  Whitney,  33  A.  668;  Jex  vs.  Eeary,  18  A.  81;  Fhlpps  YS. 
Snodgrass,  31  A.  88 ;  Marqueze  vs.  LeBlanc,  29  A.  196. 

2.  Judgment  by  default  against  defendant  personally  cited 
will  be  res  adjudicata  on  question  of  residence. 

Goodrich  vs.  Hunton,  31  A.  682. 

8.  Party  can  not  contradict  his  jurisdictional  allegations  to 
defeat  his  opponent's  appeal. 

state  ex  rel.  Breaux  vs.  Judges,  34  A.  1220. 

94.  Lis  Pendens — The  same  cause  can  not  be  brought 
before  two  separate  courts,  though  they  be  possessed 
of  concurrent  jurisdiction,  except  by  discontinuing  the 
suit  first  brought  before  the  answer  is  filed. 

Hence,  if  the  same  suit  be  brought  before  two  separate 
courts,  having  concurrent  jurisdiction,  the  judge  before 
whom  the  action  was  first  brought,  shall  sustain  his  juris- 
diction, and  the  defendant  shall  be  entitled  to  have  the 
cause  dismissed  by  the  other  court,  and  to  recover  costs. 

Nevertheless,  if  the  defendant,  instead  of  claiming  to 
be  dismissed,  answer  in  the  two  actions,  in  the  two  sepa- 
rate courts,  the  first  judgment  rendered  by  either  of  them 
shall  be  valid  and  executory  against  the  party  cast  in  the 
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action.     All  proceedings  shall  be  staid  in  the  other  court, 
and  the  plaintiff  dismissed  after  paying  the  costs. 

C.  p.  886, 492, 632;  01  ty  Y8.  Bailroad,  42  A.  16. 

1.  Plea  of  Lis  Pendens  most  be  speciaUy  pleaded  in  lower  court. 

Saocesslon  of  Townsend,  87  A.  409. 

And  the  two  stiits  most  have  same  object. 

Express  Oo.  ts.  Hayen,  41  A.  811. 

2.  Fhrst  court  obtaining  actual  jurisdiction,  when  concurrent, 
is  entitled  to  proceed  to  final  adjudication. 

Taylor  ys.  OarroU,  29  How.  688;  Poutz  ts.  Bistes,  15  A.  686;  Peale  T8. 
Phlpps,  14  Wall.  868;  Haines  vs.  Carpenter,  1  Woods,  262;  Shelly  ts. 
Bacon,  10  How.  66. 

8.  An  Act  to  Prevent  Conflict  of  Jurisdiction  in  Orleans  Par- 
ish.— ^Act86  of  1870,  p.  119:  "Section  1.  That  whenever 
a  suit  or  judicial  proceeding  is  instituted  in  any  of  the 
courts  of  the  parish  of  Orleans,  in  this  State,  where  such 
court  has  jurisdiction,  all  parties  to  such  suit  shall  be  con- 
fined exclusively  to  such  court,  for  the  trial  of  all  issues  or 
matters  that  may  arise  in  the  course  of  such  litigation,  or 
out  of  the  judgment  rendered  in  such  litigation;  and  no 
other  judge  shall  have  jurisdiction  to  grant  orders  of  injunc- 
tion, sequestration,  provisional  seizure,  arrest,  prohibition, 
quo  warranto,  or  any  other  order  by  which  the  proceed- 
ings in  such  litigation  or  judgment  rendered  therein  or  the 
property  in  litigation,  or  i>ersons  of  the  parties  in  litigation, 
shall  be  staid  or  in  any  manner  interfered  with  or  inter- 
rupted; nor  shall  any  other  judge  grant  any  of  the  above 
orders  in  favor  of  any  party  not  a  party  to  such  litigation  or 
judgment,  claiming  to  have  an  interest  therein  or  to  be 
affected  thereby,  but  tliat  all  such  orders  shall  be  granted 
by  the  judge  before  whom  the  original  suit  or  judicial  pro- 
ceeding was  instituted.  Provided,  that  no  provision  in  this 
section  shall  apply  to  the  Supreme  Court  or  the  judges 
thereof,  etc." 

SECTION  n. 

O/  the  Mode  of  Bringing  Civil  Suits ^  of  Suits  and  of 

Parties  Litigant. 

95.  Suits — ^Actions   are   brought  before  the  courts  by 
what  is  termed  suits. 
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What  is  "suit." 

See  Weston  vs.  Charleston,  2  Peters,  464. 

96.  Suit — ^Definition — A  suit  is  a  real,  personal  or 
mixed  demand,  made  before  a  competent  judge,  by  which 
the  parties  pray  to  obtain  their  right,  and  a  decision  of 
their  disputes. 

In  that  acceptation  the  words  suit,  process  and  cause , 
are  almost  synonymous. 

C.  p.  2;  see  Stams  vs.  Goodwyn,  43  A.  307. 

97.  Proceedings  are  Ordinary,  Executory,  Summary — 
Civil  actions  may  be  prosecuted,  according  to  the  nature 
of  the  case,  by  three  kinds  of  proceedings,  to  wit: 

Ordinary,  executory,  or  summary. 

98.  Id.,  Ordinary — The  proceedings  are  ordinary  when 
citation  takes  place,  and  all  the  delays  and  forms  of  law 
are  observed. 

Executory — They  are  executory  when  seizure  is  ob- 
tained against  the  property  of  the  debtor,  without  previous 
citation,  in  virtue  of  an  act  or  title  importing  confession  of 
judgment,  or  in  other  cases  provided  by  law. 

Summary — They  are  summary  when  carried  on  with 
rapidity,  and  without  the  observance  of  the  formalities 
required  in  ordinary  cases,  as  when  courts  provide  for 
the  administration  of  vacant  successions,  and  the  property 
of  minors  and  absent  heirs. 

Summary  proceedings  are  due  process  of  law  and  are  constitn- 
tional. 

C.  p.  63,  732,  7$4;  State  ex  rel.  Morgan  ys.  Kennard,  26  A.  242;  10  A.  764; 
11  A.  375. 

99.  Plaintiff  and  Defendant — In  order  to  constitute  a 
suit  or  action,  there  must  be  at  least  two  parties  present  or 
duly  represented,  though  one  of  the  two  may  fail  to  ap- 
pear; it  is  therefore  that  they  are  called  the  principal  par- 
ties to  the  suit. 

C.  C.  2085. 
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100.  Id. — The  plaintiff  is  he  who  sues  another  for  some- 
thing which  he  says  is  due  or  belongs  to  him. 

The  defendant  is  one  against  whom  this  suit  is  brought. 

loi.  Warrantors^  Intenrenors,  Third  Opponents — Be- 
sides the  plaintiff  and  defendant,  there  are  often  other 
parties  to  the  suit,  such  as  warrantors,  third  persons  inter- 
vening, and  parties  opposing;  but  such  parties,  whether 
plaintiffs  or  defendants,  as  the  case  may  be,  are  only  so 
incidentally  and  subsidiarily. 

C.  p.  862. 

CHAPTER  V. 

WHAT  PERSONS  ARE  ENTITLED  TO  BRINO  ACTIONS. 

102.  Who  May  Sue — Those  who  areVdisqualified  from 
contracting  are  generally  disqualified  from  suing; 

The  exceptions  to  this  rule  are  provided  in  the  follow- 
ing articles. 

C.  p.  28, 24. 

(A)  Necessary  parHea : 

Those  who  have  an  interest  in  the  subject  matter  of  the  liti- 
gation should  be  before  the  court.  Thus  the  following  are 
necessary  parties  to  the  following  actions : 

1.  Action  of  naUity  of  judgment — all  parties  to  the  judgment. 

Willis  vs.  Peet,  26  A.  156;  see  Nullity  of  Judgment,  Post. 

2.  Heirs  must  join  with  executor  in — 

(a)  Hypothecary  action. 

Labauye  ts.  Slack,  81  A.  184;  Oronan  ys.  Bxrs.  of  MoDonogh,  9  A. 
802. 

(h)  Action  to  revoke  donation. 

Thlbodeauz  ts.  Oomeau,  80  A.  1119. 

AlUer  in  action  by  widow  of  one  heir  claiming  usu- 
fruct of  her  husband's  share. 

Denegre  vs.  Denegre,  88  A.  689. 

8.  Beyocatory  action.    Debtor  as  well  as  holder  of  title. 

Zimmerman  ts.  Fitch,  28  A.  4M;  Troustine  vs.  Ware,  89  A.  989;  see  26 
A.  888;  Mlltenberger  vs.  Weems'  Heirs,  81  A.  209;  Block  ts.  Bordelon, 
88A.6e6b 
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Even  where  debt  liquidated  by  Judgment,  as  frand  mnafe 
be  proved  against  debtor. 

Hyde  T8.  Craddiok,  10  B.  887;  Lawrence  ts.  Bowman,  6  B.  21. 

4.  Hypothecary  action.    Lessor  and  owner  necessary  parties. 

CBryan  vs.  MoVey,  36  A.  609. 

6.  Suit  to  determine  title  to. 

(a)  A  judgment.    Alleged  owner  necessary  party. 

Bothiok  T8.  Greeves,  84  A.  907. 

(h)  Stock  illegally  transferred.  Stockholder  in  whose 
name  it  stands  is  necessary  party. 

Beld  T8.  Ins.  Ck>.,  82  A.  646;  St.  Bomes  vs.  Ck>tton  Preas,  20  A.  888;. 
Id.  YS.  I^,  84  A.  421. 

6.  In  injunction  suits  seeking  to  enjoin : 

(a)  Police  Jury  from  employing  attorney,  the  attorney 
is  necessary  party. 

Leobe  ys.  Police  Jury,  87  A.  195. 

(h)  Tax  Assessor  or  Tax  Collector  from  levying  and  col- 
lecting tax  to  pay  a  creditor,  creditor  is  necessary 
party. 

Shields  Y8.  Pipes,  81  A.  765. 

(e)  Levying  of  tax  by  Levee  Boards  Board  is  necessary 
party. 

Gaither  ys.  Tax  Collector,  40  A.  868.  Bat  see  Oobb  ts.  Magnire* 
86  A.  801 ;  Enault  ys.  McGulre,  86  A.  804;  Budd  ys.  Houston,  86- 
A.  960;  Jones  ys.  Bains,  85  A.  906. 

7.  Partition  suits.    Co-owners  are  necessary  parties. 

Ware  ys.  VIgnes,  85  A.  288. 

And  attorney  for  absent  heirs  can  not  represent  minor 
heirs  therein. 

SaYage  ys.  Williams,  15  A.  252. 

8.  Snit  by  surviving  partner  of  commercial  firm  for  appoint- 
ment as  liquidator.  Legal  representatives  of  deceased 
partner  are  necessary  parties. 

Walmsley  A  Patterson  ys.  Mendelsobn  et  als.,  81  A.  182. 

But  not  attaching  creditor. 

New  Orleans  ys.  Gautbreaux,  82  A.  1126. 

9.  Rescission  of  contracts.  All  parties  to  the  transaction 
must  be  before  court. 

Stockmeyer  ys.  Weldner,  82  A.  107. 

10.  Petitory  action.  In  action  to  bring  into  succession  of 
insolvent  property  seized  by  another  creditor,  the  syndic 
and  seizing  creditor  are  necessary  parties. 

Bird  YS.  Generes,  84  A.  821. 
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11.  Actions  to  fond  under  Acts  188  of  1880  and  67  of  1884. 
Board  of  liquidation  is  necessary  party. 

Fire  Engine  Co.  vs.  New  Orleans,  89  A.  961. 

12.  All  actions  touching  legality  of  proceedings  of  Police 
Jnry.    Jnry  is  necessary  party. 

Sgan  TS.  Bom,  89  A.  967. 

18.  Actions  of  account  against  common  agent  by  one  of  sev- 
eral constituents.    All  constituents  are  necessary  parties. 

Board  of  Trosteee,  etc.,  ys.  Dapuy,  81  A.  805. 

14.  Beyival  of  judgment.  Judgment  creditor  and  judgment 
debtor,  or  their  legal  representatives. 

Chapman  vs.  Nelson,  81  A.  841. 

16.  Action  of  nullity  of  sale  under  executory  process. 
Adjudicatee  necessary  party. 

Smith  T8.  Brady,  87  A.  122. 

16.  Action  to  annul  a  sale.  All  parties  to  it  must  be  before 
court. 

Heirs  of  Barney  ys.  Ludeling,  41  A.  627;  Fickel  ts.  Oainault,  82  A.  92; 
Succession  of  Bioard,  87  A.  866. 

17.  Possessory  action.    Possessor  necessary  party. 

Succession  of  Bloard,  27  A.  865. 

18.  Actions  to  erase  mortgages.  Mortgagees  are  necessary 
parties. 

Ashby  YS.  Ashby,  41  A.  141 ;  State  ys.  Becorder,  21  A.  401. 

AUier  when  mortgage  on  its  face  is  paid. 

Brwin  YS.  Bank  of  Kentucky,  5  A.  4. 

19.  Distribution  of  insolvent's  effects  by  tableau.  Oreditors 
must  be  notified. 

Oonrey  ys.  Creditors,  8  A.  871. 

20.  Action  to  rescind  order  accepting  cession  of  insolvent. 
Ceding  debtor  and  creditors  through  syndic  are  necessary 
parties. 

Jeffries  ys.  Ironworks,  16  A.  19. 

121.  Suit  for  marital  portion.  Heirs,  not  administrator,  should 
be  cited. 

Vasseur  ys.  Dupre,  8  A.  488. 

22.  Action  by  member  for  restitution  to  corporate  rights. 
Corporation  must  be  made  party. 

Boss  YS.  Crockett,  9  A.  887. 

28.  In  executory  process  against  one  of  several  mortgage 

debtors  in  tolido^  others  are  necessary  parties. 
Hughes  YS.  Patterson,  28  A.  679. 
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24.  Action  to  cancel  recordation  of  claims  to  real  estate. 
Claimants  necessary  parties. 

WlUis  T8.  Wasey,  42  A.  876. 

25.  Action  to  amml  order  granting  respite.  Creditors  are 
necessary  parties. 

Liquor  and  Tobacco  Co.  Y8.  Jeffries,  46  A.  621 ;  Morgan  ts.  Creditors,  7. 
L.62. 

(B)  Not  necessary  parties : 

Those  who  have  no  substantial  interest  in  the  subject  matter  of 
the  litigation  need  not  be  joined  in  the  suit. 

Thus  the  following  parties  are  not  necessary  in  the  following 
actions: 

1.  Actions  on  joint  obligations.  All  joint  obligors  are  not 
necessary  parties  since  Act  108  of  1870,  page  19,  Acts  1871* 

MitcheU  TS.  D'Armond,  80  A.  896;  C.  C.  2065. 

(a)  Aliter  under  old  law  and  former  jurisprudence. 

Ailing  TS.  Woodruff,  16  A.  6;  Hinoks  ys.  Converse,  98  A.  878. 

(h)  Nor  are  other  joint  obligees  necessary  as  plaintilto. 

Hinoks  TS.  Converse,  88  A.  878. 

2.  Application  for  appointment  of  liquidator  to  a  partner* 
ship.    Attaching  creditor  not  necessary  par^. 

City  YS.  Oauthreauz,  82  A.  1126. 

8w  Nullity  of  tax  sale.    State  is  not  a  necessary  party. 

Bank  ys.  Lannes,  80  A.  871. 

4.  Action  by  State  Tax  Collector  to  collect  parish  tax.  Police 
Jury  is  not  a  necessary  party. 

Gonzales  vs.  Lindsay,  80  A.  106S. 

5.  Action  by  a  special  legatee  against  universal  legatee  in 
possession  for  payment  of  legacy.  Executor  not  necessary 
party. 

Pironi  YS.  Biley,  89  A.  802. 

6.  Suit  by  heirs  of  wife,  not  for  partition  of  community,  but 
for  recognition  of  their  rights  in  same.  Co-heirs  are  not 
necessary. 

Tugwell  YS.  Tugwell,  82  A.  848, 868. 

(a)  Nor  in  action  by  widow  of  one  heir  claiming  usufruct 
of  her  husband's  interest  in  estate. 

Denegre  vs.  Denegre,  88  A.  68B. 

(h)  Nor  in  action  by  minor  heir  against  tutor  for  an  ac- 
count. 

Skipwitb  YS.  Glatbary,  84  A.  2a 
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(c)  Nor  in  application  by  ezecntor  of  saccession  in  liqui- 
dation for  order  of  sale  to  pay  debts. 

Suooesslon  of  Lehman,  41  A.  988;  Suooesslon  of  Hood,  83  A.  46. 

7.  Revival  of  judgment.  Third  persons  holding  property 
affected  with  judicial  mortgage  resulting  from  inscription 
not  necessary  parties. 

Chapman  ts.  Nelson,  31  A.  341. 

8.  Suits  to  reduce  or  annul  assessments  of  shares  of  capital 
stock  to  shareholders.  Corporation  and  not  stockholders 
are  necessary  parties. 

oil  Co.  vs.  Assessor,  41  A.  1137. 

9.  Suit  by  heirs  against  administrator  for  account.  Go -heirs 
need  not  be  joined. 

Hickman  vs.  Flenniken,  12  A.  268. 

10.  Partition  suit.    Mortg^age  creditors  not  necessary  parties. 

Johnson  ts.  Brown,  18  A.  380. 

11.  Executory  process.  Holders  of  concurrent  mortgage  notes 
need  not  be  made  parties. 

Utz  TS.  Utz,  34  A.  752. 

12.  In  intervention.  Intervenor  need  not  cite  defendant  when 
no  dispute  between  them. 

Cain  TS.  Pullen,  34  A.  616;  Gerson  ts.  Jamar,  30  A.  1294. 

18.  Action  for  settlement  of  partnership.  Simulated  trans- 
feree of  interest  need  not  be  joined. 

Janney  ts.  Brown,  36  A.  118. 

(C)  Joinder  of  parties.     Those  who   have  an  identity   of  interest 
should  be  joined  either  cw  plaintiffs  or  defendants, 

1.  Proper  joinder  is  made. 

(a)  Where  joint  obligees  sue  or  joint  obligors  are  sued, 
though  they  may  sue  or  be  sued  separately. 

Act  No.  103  of  1870,  Acts  1871,  p.  18;  Hinoks  ts.  ConTerse,38  A.  871 ; 
Mitchell  TS.  D*Armond,  80  A.  396. 

(b)  Where  heirs  contest  a  will. 

Bourke  ts.  Wilson,  38  A.  321. 

(e)  Where  several  principals  demand  accounting  from 
common  agent. 

Trustees,  etc.,  ts.  Dupuy,  81  A.  306. 

(d)  Where  dative  testamentary  executor  joins  with  heirs 

in  revoking  donation  inter  vivos, 
Tblbodeanz  ts.  Comean,  81  A.  1119. 
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(e)  Where  widow  and  children  of  deceased  sue  for  dam- 
ages resulting  from  his  death. 

Olalraln,  tutrix,  etc.,  ts.  Western  Union,  40  A.  179. 

(f)  Where  suit  is  bronght  on  injunction  bond  against  the 
plaintiffs  in  injunction,  sureties  on  bond  and  the  fomentor 
of  injunction. 

Biggs  Y8.  Bell,  89  A.  1080;  Conery  ts.  Coons,  88  A.  873. 

(g)  Where  two  hay  inspectors  seek  to  compel  the  third 
to  account  for  fees  collected. 

Olarke  vs.  Waters,  85  A.  46L 

(h)  Where  co-proprietors  are  sued  by  other  co-proprie- 
tors for  contribution  to  expense  intended  for  benefit  of 
aU. 

Huston  YS.  Fisk,  10  A.  789. 

(i)  Where  defendants  in  petitory  action,  though  holding 
distinct  lots,  must  all  defend  the  common  origin  of  their 
titles. 

Derbes  vs.  Bomero,  38  A.  644. 

(J)  In  revocatory  action,  several  fraudulent  vendees  in 
distinct  sales  may  be  sued  with  debtor  in  one  action. 

Ins.  Co.  vs.  Gerson,  88  A.  849;  89  A.  969;  88  A.  696. 

(k)  Where  two  or  more  defendants  are  sued  in  tort — but 
where  one  defendant  is  sued  in  tort  and  other  in  con- 
tract, they  may  sever. 

Hulzab  vs.  B.  B.  Co.,  88  A.  187. 

2.  Improper  joinder  is  made. 

(a)  Where  sheriff  in  office  and  his  predecessor  are  sued  in 
aolido  for  seized  property  lost  whilst  in  charge  of  latter. 

Ins.  Co.  YS.  Harper  A  Waggaman,  83  A.  1165. 

(b)  Where  judgment  creditor,  adjudicatees  at  two  sales, 
and  sheriffs  are  joined  in  suit  to  annul  judgment  and 
sales  and  for  damages. 

Cane  ys.  Sewall,  84  A.  1096. 

(e)  Where  several  judgment  creditors  sue  police  jury  to 
levy  a  tax  to  pay  judgments. 

FaYTOt  YS.  Baton  Bouge,  80  A.  606. 

(d)  When  several  defendants  are  sued,  or  when  several 
plaintiffs  sue,  where  there  is  no  joint  liability  in  privity 
of  contract. 

Dyas  YS.  DinkgraYe,  15  A.  603;  WeaYer  ys.  Armant,  14  A.  183; 
Bradwell  ys.  Smith  et  als.,  38  A.  173. 

56 


Pbssons  Entttlbd  to  Bbino  Actions.  102 

(D)  Who  may  aue. 

1.  United  States  in  State  Conrt. 

UnltcKl  States  ys^  Mordook  18  A.  805;  United  States  ys.  Smith,  7.  A.  185; 
81  A.  828. 

2.  State. 

state  YS.  GIrardey,  84  A.  830;  State  ys.  Ober,  84  A.  860. 

(a)  And  only  State  can  sne  to  determine  title  to  public 
office. 

Gnillotte  ys.  Poincy,  41  A.  886. 

(b)  But,  unless  speciaUy  authorized,  the  State  is  not  rep- 
resented by  Leyee  Commissioners. 

Gastel  YS.  MoGenty,  20  A.  381. 

3.  State  treasurer  may  sue  on  notes  given  for  purchase  price 
of  public  lands. 

Hunter  ys.  Williams,  16  A.  180. 

4.  Municipal  corporation. 

(a)  Town,  through  mayor  and  coundlmen. 

Opelonsas  ys.  Andras,  87  A.  699;  Mayor  and  Ck>anoil  ys.  Board  of 
Police,  21  A.  447;  Corporation  ys.  Olementz,  34  A.  27. 

(h)  And  majority  of  council  may  sue. 

8  M.  496;  CarroUton  ys.  Board  of  Police,  21  A.  447. 

{e)  Parish,  through  Police  Jury. 

Barrow  ys.  Fisher,  80  A.  616;  Police  Jury  ys.  Brookshire,  81  A.  786; 
Police  Jury  ys.  Isabel,  40  A.  840;  Police  Jury  ys.  Mitchell,  87 
A.  44. 

(d)  President  of  police  jury  can  not,  without  special 

authority,  stand  in  judgment. 

Police  Jury  ys.  Wise,  88  A.  704;  Police  Jury  ys.  Monroe,  88  A.  680. 

5.  Board  of  trustees. 

Board  of  Trustees  American  Printing  House  for  Blind  ys.  I>upuy, 
81  A.  806;  Congregation  of  Lafayette  ys.  Pressler,  17  A.  127;  Church 
Wardens  ys.  Perch^,  86  A.  160. 

6.  School  board. 

School  Directors  ys.  Anderson,  28  A.  789. 

But  board  can  not,  without  legislative  authority,  bring 
petitory  action  to  recover  land  donated  by  Congress  for 
school  purposes. 

Board  yr.  Ober,  82  A.  417. 

7.  Board  of  liquidation    may    mandamus    New   Orleans    to 
turn  over  all  property  not  dedicated  to  public  use. 

Board  of  Liquidation  ys.  City,  86  A.  624. 

8.  State  treasurer,  quoad  the  duties  of  his  office. 

Hunter  ys.  Williams,  16  A.  129. 
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9.  LeTee  commissioneTS. 

Board  of  Leree  OummiBSioners  ts.  Lorio  Bros.,  S3  A. 

10.  Federal  assignee  in  bankruptcy. 

Woolbiid^  TS.  Rickert,  S  A.  86;  CUflin  ts.  Hoaseman.  93  U.  S.  180. 

Not  after  discharge. 

Grmyson  ts.  Norton,  13  A.  1018. 

11.  liquidator,  or  corporation  itself  in  process  of  liquidation. 

Assoelation  ts.  Lord,  as  A.  427;  Soatbem  Matnal  Ins.  Co.  tb.  Ptke  et 
als.,  83  A.  833 ;  Commercial  Bank  ts.  TillaTaso,  6  A.  sa ;  Planters*  As- 
sociation TS.  Claiborne,  7  A.  319;  State  ts.  Haynes,  12  A.  285. 

12.  Foreign  corporation. 

Life  Association  ts.  Lery,  38  A.  1308. 

13.  Tax  collector  may  sae  for  taxes,  when  they  can  not  be 
conTeniently  collected  otherwise,  or  when  a  seizure  will 
cause  delay  by  injunction. 

Beed  ts.  Creditors,  30  A.  lift;  Bndd  ts.  Honston,  36  A.  989;  bat  see 
Alexandria  ts.  Hyman,  88  A.  301 ;  New  Orleans  ts.  Wood,  37  A.  783. 

14.  Assignee  of  daim. 

Bennett  ts.  Bank,  84  A.  IM;  Beaty  ts.  CInnent,  13  A.  82;  Bicard  ts. 
Harrison,  19  A.  183;  DaTis  ts.  Boierolent  Assn.,  30  A.  34. 

(a)  Even  without  considention,  as  debtor  has  no  interest 
in  contesting  title  of  assignee. 

Case  TS.  BeoelTer,  31  A.  782;  Gray  ts.  Thomas  et  als.,  18  A.  41X 

(b)  Orsobrogee. 

31  A.8U;  PerTetTS.Bofi88el,t9A.  177;  13  A.  83. 

15.  Assignee  of  bail  bond. 

Bell  TS.  Keefe,  13  A.  840;  17  L.  19. 

16.  Syndic. 

Clootier  ts.  Lemee,  S3  A.  308;  NouTet  ts.  Bollinger,  15  A.  398;  Dnnbar 
TS.  Steib,  34  A.  3G8 ;  Dwigbt  ts.  Simon,  4  A.  490 ;  Keene  ts.  Goldsmith, 

14  A.  849;  Bank  (in  Liquidation)  ts.  Wilson.  19  A.  1;  DaTis  ts.  Stem, 

15  A.  177;  44  A.  683, 860;  48  A.  86S. 

17.  Beceirer. 

MeAlptn  ts.  Jones,  10  A.  652;  Raymond  ts.  Palmer,  38  A.  27B. 

(a)  But  not  where  appointment  is  nnlL 

Torqnean  tb.  Brady,  34  A.  84& 

(h)  And  appointment  of  receiver  to  solvent  corporation 
is  absolutely  null. 

Tnrqnean  ts.  Brady,  34  A.  848L 

(e)  Or  to  partnership. 

Martin  ts.  Blanohin,  18  A.  387;  Stark  ts.  Burke  A  Co.,  5  A.  740. 

(d)  He  may  sae  to  enforce  rights  of  stockholders  or 

creditors  tU  univerHj  bat  not  ut  Hnguli. 

lAOombe  TS.  M illiken,  as  A.  367;  Raymond  ts.  Palmer,  35  A.  39( 
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18.  District  attorney. 

Farrar  ts.  Steel,  81  A.  610. 

19.  Taxpayers. 

(a)  To  contest  validity  of  mnnicipal  ordinances  and  con- 
tract. 

Handy  ys.  City  of  New  Orleans,  i^A,  107;  Johnson  ts.  Tax  Ck>)- 
lector,  89  A.  684;  Flaf^g  ts.  St.  Charles,  27  A.  819;  Taxpayers' 
Association  ys.  Conroy  and  City,  38  A.  667. 

(h)  To  abate  a  nuisance. 

Musgroye  ys.  Church,  10  A.  481. 

(c)  To  enjoin  a  neighbor  from  nndnly  raising  the  ban- 
quette. 

Pudley  TS.  Tllton,  14  A.  288. 

(d)  But  see,  to  the  effect  that  taxpayers  could  not  enjoin 
issuance  of  nnconstitntional  bonds. 

Morgan  ys.  Graham,  1  Woods,  124. 

20.  Pledgee,  so  also  pledgeor. 

Ins.  Co.  ys.  Losano,  89  A.  821 ;  Chafle  St  Sons  ts.  DuBose,  86  A.  267 ; 
Lafayette  Bank  ys.  Bruff,  88  A.  626;  Bluin  ys.  Liquidators,  80  A.  714; 
Dncane  ys.  McKenna,  28  A.  418;  29  A.  648;  Chafle  ys.  Purdy,  48  A.  889. 

And  Boing  in  individual  name  will  not  estop  from  show-^ 
ing  pledge. 

80  A.  714. 

21.  Agent,  provided  he  disclose  name  of  principal. 

WlUard  ys.  Lugenbnhl,  24  A.  18;  Fracler  ys.  Wilcox,  4  B.  617. 

Alitevy  when  holder  of  note  sues. 

Hunt  ys.  Stone,  19  A.  626. 

22.  Depositary.    To  protect  deposit. 

Lannes  ys.  Courege,  81  A.  74 ;  McAlpin  ys.  Jones,  10  A.  601. 

28.  Partnership. 

(a)  Partner  may  sue  for  settlement. 

Latling  ys.  Fassman,  29  A.  280. 

(b)  All  partners  are  joined  in  suit  on  partnership  claim. 

Oallol:  ys.  Beilly,  18  A.  260;  Dorr  ys.  Jonett,  20  A.  27;  Bugely, 
Blair  A  Co.  ys.  Gill,  16  A.  609;  Todd  ys.  Young,  16  A.  162. 

24.  Rheriffs. 

state  ex  reL  Frederick  ys.  Skinner,  Judge,  88  A.  160;  Robins  ys. 
Brown.  82  A.  48T;  Phelps  ys.  Taylor,  28  A.  686;  88  A.  146;  Bell  ys. 
Keef  e,  12  A.  840. 

35.  Curators  of  vacant  successions. 

SnUlce  TS.  Gradenigo,  16  A.  682 ;  42  > .  411. 
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26.  Stockholders. 

(a)  Shareholders  may  sae,  in  place  of  corpomtion,  when 
officers  fail  to  protect  them.  Failure  and  demand  most 
be  alleged  and  proved. 

Life  Association  ys.  Levy,  83  A.  IMS'.  Detroit  ts.  Dean,  lOS  U.  S. 
087;  Hawkes  vs.  Oakland,  104  U.  S.  4S0;  St.  John  tb.  B.  B.  Ck>.,a 
Wall.  186;  Jones  ys.  Bolles,  9  Wall.  8Gi;  Knabe  y8.Ternoi,lS 
A.  18. 

(b)  Stockholders  may  sne  corporation  and  attach  its  prop- 
erty. 

Life  Association  vs.  Levy,  88  A.  1208. 

27.  Domestic  administrators. 

44  A.  907;  88  A.  1010;  36  A.  406;  34  A.  278;  28  A.  091;  LabiUT8.Ferry.28A. 
091 ;  Succession  of  Decuir,  26  A.  222. 

Bat  administrator  can  not  as  administrator  sue  himself  as 
individnal. 

Harris  vs.  Picket,  87  A.  74L 

28.  Domestic  executors. 

44  A.  01. 

(a)  But  not  after  discharge. 

Bost  YS.  Executors,  10  A.  180;  Morris  ys.  Collins,  24  A.  2H. 

(h)  Representing  testator,  he  can  not  sue  where  testator 
conld  not. 

VanWicke  vs.  Oalyin,  28  A.  200. 

(c)  May  sne  for  partition. 

Bailey  ys.  Becnel,  30  A.  1082. 

(d)  Bat,  with  closing  of  succession,  functions  of  adminis- 
trators and  executors  cease,  and  heirs  then  sue  or  are 
sued. 

Sloan  Ts.  Stevenson  A  May,  24  A.  280;  Leman  ts.  TroxtUo,  tS 
A.  60. 

29.  Foreign  executors  and  administrators,  who  have  qoaliiled 
under  our  lawb,  their  former  capacity  being  restricted  to  the 
territorial  limits  of  the  State  wherein  they  were  appointed. 

Snooeesion  of  Taylor,  28  A.  28;  Succession  of  Bofflgnao,  21  A.  865;  Soo- 
oession  of  Young,  21  A.  894 ;  Mason  vs.  Executors,  19  A.  42;  Barbank 
TS.  Payne  ft  Harrison,  17  A.  16;  Heirs  of  Henderson  ys.  Boat  A  MoiU- 
gomery,  10  A.  400;  Succession  of  Gumey,  14  A.  688;  bat  see  Crawford 
TS.  Grayes,  10  A.  244. 

80.  Private  corporations — ^but  not  in  corporate  capacity  after 
.  decree  of  forfeiture. 

Bank  of  Louisiana  ys.  Wilson,  19  A.  L 
31.  Commissioners  of  Immigration.    Under  B.  S.,  Sec.  1728. 

Commissioners  ys.  Brandt,  26  A.  80;  14  A.  207. 
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82.  Beneficiaries  of  judicial  bond,  even  if  not  nominally  in 
their  fayor. 

Real  beneficiary  of  injunction  bond  may  sue. 

rottler  TS.  Grant,  26  A.  288. 

88.  Soits  for  nse  of  another  party. 

Beany  vs.  B.  B.  Co.,  40  A.  82. 

(a)  A,  having  legal  title  in  himself,  may  sue  for  eqnitable 
benefit  of  B. 

Smith  T8.  Cordage  Co.,  41  A.  1,  see  brief;  Marbary,T8.  Pace,  80  A. 
1880;  Moore  ts.  Browder,  18  A.  484. 

(b)  Aliter  where  no  such  title  exists  and  when  not  author- 
ised. 

Gailefont  for  use  of,  etc.,  ts.  Ascension,  28  A.  418. 

84.  Bankrupt  may  sue. 

To  coUect  assets  when  he  has  made  a  composition  with 
creditors. 

Henderson  vs.  Case,  81  A.  215;  Bayly  A  Pond  ts.  Stacy  A  Poland* 
80  A.  1210. 

85.  Curator. 

Dolhonde  ts.  Lemolne,  82  A.  251. 

86.  PoUce  jury,  in  matters  within  their  province. 

Parish  of  Concordia  ts.  N.  B.  B.  A  T.  B.  B.  Co.,  44  A.  618. 

87.  Husband  sues  on  community  claims. 

White  TS.  v.,  S.  A  P.  B.  B.  Co.,  42  A.  990. 

(a)  £[usband  can  not  sue  wife  in  our  courts  for  abandon- 
ment where  matrimonial  domicile  is  in  other  State 
and  abandonment  occurred  there. 

Heath  ts.  Heath,  42  A.  487;  40  A.  40;  18  A.  1. 

(h)  Aliter  where  domicile  is  here. 

40  A.  459. 

88.  Attorneys,  holding  notes  to  their  order  as  such,  may  sue, 
though  one  of  the  owners  may  be  a  foreign  succession. 

Peters  ts.  Guano  Co.,  42  A.  690. 

80.  Road  overseers  may  sue  to  enforce  road  service  (Act  112 
of  1880) . 

Parish  ex.  rel.  Theriot  ts.  Bronssard,  42  A.  841, 406. 

40.  Gk>vemor,  in  name  of  State. 

state  TS.  City,  41  A.  156. 

41.  Corporation  sues  as  agent  of  shareholders  to  reduce  or 
annul  assessment  on  shares  of  capital  stock. 

OU  Co.  TS.  Assessor,  41  A.  1187. 
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42.  Paator  may  sue  when  aathorized  thereto  by  church  mem- 
bers. 

Ohoroh  Ts.  Ice  Co.,  44  A.  1024. 

48.  Board  of  Harbor  Masters. 

Board  ys.  R.  B.  Co.,  40  A.  134. 

103.  Race,  Colory  Preyious  Condition  No  Disqualifica- 
tion— No  disqualifications  to  bring  actions  can  arise  on 
account  of  race,  color,  or  previous  condition. 

An  insane  person  can  not  sne  personally  or  as  representatiye. 

Kerwin  ts.  Ins.  Co.,  SS  A.  88. 

104.  No  Stiit  by  Children  Against  Parents — Children, 
as  long  as  they  are  subjected  to  paternal  power,  that  is 
to  say,  while  their  fathers  and  mothers  are  living  and  they 
not  emancipated,  can  not  bring  suit  against  them. 

105 .  Suits  by  Wife  Against  Husband — ^A  married  woman 
can  not  sue  her  husband  as  long  as  the  marriage  con- 
tinues, except  it  be  to  obtain  a  separation  from  bed  and 
board,  or  for  the  separation  of  property,  or  for  the  resti- 
tution and  enjoj'ment  of  her  paraphernal  property,  or  in 
case  she  holds  her  propertj'  separate  from  him  by  her 
marriage  contract,  or  for  divorce ;  but  in  no  case  can  she 
sue  her  husband  without  the  authorization  of  the  court 
before  which  she  brings  her  action. 

R.  S.  M7;  C.  C.  Ul.  13l«;  see  Mrs^  SmiUi  ts.  Her  Hosband,  41  A.  IOCS. 

1.  Bat  want  of  anthorisation,  if  not  timely  objected  to,  wiU 
not  be  groond  for  annnlling  judgment  against  hosband. 

JamonTille  rs.  Sharp,  IT  A.  Ml. 

2.  Necessity  of  anthorisation  by  coui. 

Heyob  TS.  Husband.  IS  A.  41. 

3.  No  soit  by  wife  against  hnsband  except — 

(o  •  To  obtain  separation  from  bed  and  board  or  for  di- 


.  &)  To  obtain  separation  of  property. 

(C>  To  obtain  restitntion  and  en joyment  of  paimphemal 
property. 
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(d)  Nota, — Wife's  suit  must  come  within  one  of  the  classes 
mentioned ;  else  dismissed. 

Mrs.  Burdette  vs.  Her  Husband,  18  A.  41. 

(e)  And  she  can  not  sue  for  alimony  except  incidentally 
in  snit  for  separation  from  bed  and  board. 

Mrs.  Carroll  ts.  Her  Husband,  42  A.  1071 ;  Moore  T8.  Moore,  18 
A.  618;  Holbrook  ts.  Holbrook,  82  A.  18. 

io6.  Husband's  Authorization  or  that  of  Court  Neces- 
sary— A  married  woman,  whether  she  be  of  age  or  a 
minor,  can  not  appear  in  court  against  any  one  without 
the  authorization  of  her  husband,  although  she  may  be  a 
public  merchant,  carrying  on  her  trade  separate  from  him, 
unless  she  has  obtained  a  separation  from  bed  and  board 
by  virtue  of  a  judgment  duly  executed,  or  has  been  regu- 
larly divorced. 

C.  C.  126»  125, 121, 128, 1816, 1786,  8086. 

(A)  AutfiorizaMon  of  husband  or  of  court  necessary. 

1.  To  bring  snit  or  stand  in  judgment  even  when  wife  is  a 
public  merchant. 

C.  C.  121;  Bills  T8.  Hamilton,  15  A.  182;  Sohewer  vs.  Klein,  15  A.  803; 
Adie  T8.  Anty,  5  A.  681. 

2.  To  answer  as  garnishee. 

Delacroix  vs.  Hart,  24  A.  192. 

8.  To  take  appeal  when  not  previously  authorized. 

B]:ay  vs.  Bynum,  2  A.  879;  Fairez  ts.  Biers,  87  A.  581;  Gibson  ts.  Hitch- 
cock, 85  A.  1201. 

AliteTj  when  previously  authorized* 

DeBlanc  ts.  LeTasseor,  26  A.  541. 

(B)  No  authcrizaUon  necessary. 

1.  After  separation  from  bed  and  board  or  diyorce. 

2.  In  suits  against  wife  on  mortgage  of  paraphernal  property 
executed  with  authorization  of  husband. 

Stewart  ts.  Boyle,  28  A.  88;  Dobard  ts.  Thlbaut,  84  An.  1198. 

(C)  Evidence  of  proper  authorization  by  husband, 

1.  Acceptance  of  service  of  petition,  without  objection. 

SpiTcy  TS.  Wilson,  81  A.  658. 

2.  Active  participation  in  the  suit. 

Jordan  ts.  Anderson,  29  A.  749;  Mrs.  Fairex  ts.  Bier,  87  A.  821. 
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8.  Joining  wife  as  co-plaintiff. 

Mrs.  Byans  vs.  Mrs.  DeL'Isle,  34  A.  248;  Saooessfon  of  Payne,  26  A.  303. 

4.  Signing  of  injnnction  bond. 

Lewis  TS.  Winston,  26  A.  707. 

5.  Oitation  to  husband  and  appearance  as  defendants. 

Riley  TS.  BUey,  27  A.  248;  Zaberbier  A  Behan  vs.  Prudhomme,  84A.  104S. 

6.  Appearance  through  properly  authorized  agents. 

Sucoesslon  of  Bongere,  28  A.  748. 

7.  When  giyen  at  any  time  before  trial  on  merits. 

Snocosslon  of  McDonald,  26  A.  609;  Suooesslon  of  Pomeroy,  21  A.  076» 

8.  Hence  signing  of  appeal  bond  not  sufficient. 

Tutorship  of  Stokes,  22  A.  204. 

(D)  Inmifficient  evidence  of  authorizatUm. 

1.  Unyerifled  statement  in  pleading  of  wife. 

Succession  of  Hatcher,  28  A.  186;  Succession  of  Pomeroy,  21  A.  S76; 
Somers  ts.  Schmidt,  25  A.  198. 

2.  Mere  signing  of  appeal  bond. 

Tutorship  of  Stokes,  22  A.  204. 

8.  Court's  authorization    is    inyalid   when    husband    is  not 
absent  and  has  not  refused  to  authorize. 

Delacroix  ts.  Hart,  24  A.  141 ;  Saunders  ts.  Burns,  88  A.  809. 

4.  But  refusal  presumed  when  wife  brings  suit  without  hi» 
authorization. 

Jamison  ts.  Barrow,  24  A.  171. 

5.  Want  of  authorization  is  special  plea  in  lower  court. 

Taylor  ts.  LIttell,  21  A.  665;  Cochrane  ts.  Miller,  10  A.  140;  Durham  ts 
Dougherty,  80  A.  1055. 

6.  Unauthorized  answer  has  no  legal  effect. 

White  TS.  Bird,  20  A.  281. 

107.  Suits  by  Wife  Alone — Husband  Sues,  When — Hus- 
bands have  under  their  control  the  personal  and  pos* 
sessory  actions  to  which  their  wives  are  entitled,  thougK 
they  be  themselves  minors;  therefore  they  can  proceed 
judicially,  and  in  their  own  name,  in  whatever  relates  to 
the  preservation  of  the  dotal  property  which  their  wives 
have  brought  to  them  by  marriage,  as  well  as  to  the 
recovering  of  the  debts  due  them,  these  being  under  their 
administration. 

64 


Persons  Entttlbd  to  Bring  Actions.  108 

But  actions  relating  to  the  ownership  of  the  dotal  or 
paraphernal  property  of  the  wife,  or  of  some  real  right 
belonging  to  her,  must  be  brought  by  the  wife,  duly 
authorized  by  her  husband,  or  by  the  judge  if  he  fails  to 
do  it. 

0.0. 138,875;  C.  p.  110. 

(A)  Pergonal  cuiHon  of  wffe  under  exclusive  control  of  husband: 
Hence  she  can  not  sue  when  not  separated  in  property. 

1.  To  recoyer  damages  for  personal  injury,  to  repntation^ 
credit,  etc. 

Holmes  T8.  Holmes,  9  L.  860;  Ford  ys.  Brooks,  86  A.  169;  Cooper  Tt. 
Oappel,  39  A.  318. 

2.  Aliter,  when  husband  is  a  party. 

Cade  vs.  Reddlt,  16  A.  493. 

8.  And  the  wife  may  be  joined. 

Barton  ys.  Kayanaugh,  13  A.  883. 

4.  AliteTy  in  action   for  damages   to  paraphernal  property 
separately  administered  by  wife. 

Ford  ys.  Brooks,  89  A.  169. 

5.  Or  on  note  given  for  dowry. 

Laplce  ys.  Lapice,  31  A.  336. 

6.  Wife  alone  may  enjoin  seizure  of  her  paraphernal  property, 

Pecquet  ys.  Peoquet,  17  A.  304;  Bams  ys.  BIdwell,  38  A.  396. 

7.  And  husband,  administering  his  wife's  paraphernal  prop- 
erty, may  sue  on  note  giyen  for  land. 

Morton  ys.  Copeland,  36  A.  693;  Laplce  ys.  Lapice,  31  A.  338. 

(B)  Husband  sues  as  head  of  oommwnUy. 

Poats  Ts.  BIstes,  16  A.  686. 

(C)  And  is  sued  aJcnefor  its  debts. 

Blenyenu  ys.  Foumet,  38  A.  638. 

io8.  Stiits  for  Minors,  Persons  Interdicted,  Absen- 
tees— Minors,  persons  interdicted  or  absent,  can  not  sue^ 
except  through  the  intervention  or  with  the  assistance  of 
their  tutors  or  curators. 

1.  Minor  may  sue,  if  assisted  by  tator. 

Dugas  ys.  Gailbeaa,  16  A.  681. 
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2.  Tutor  may  act  alone ;  judgment  for  or  against  him  eo  fiom- 
ine  is  a  judgment  for  or  against  the  minor. 

Martel,  Tutor,  ys.  Biohard,  15  A.G96;  McWilliam8T8.MoWIIliam8, 15 JL 
88;  Fracer  vs.  Zyllos,  39  A.  635;  McEnery  ts.  Letohford,  28  A.  617. 

8.  Under -tutor  represents  minor  as  against  tutor,  but  not 
against  third  persons. 

Nettes  YS.'Hermann,  26  A.  458;  Ashby  vs.  Ashby,  41  A.  139;  Bmmer  n. 
Kelly,  23  A.  763;  Pejrroux  T8.  Peyroux,  24  A.  176. 

4.  Mere  relatives  can  not  sue  in  name  of  minor. 

10L.82. 

5.  Special  tutors  need  not  be  appointed  to  represent  minors 
in  succession  sale. 

Peyroux  vs.  Peyroux,  24  A.  176. 

But  may  be  appointed  in  all  emergencies  requiring  it. 

in  rt  Minor  Fortier,  31  A.  50. 

6.  Foreign  tutors  must  qualify  under  our  laws. 

Succession  of  Toung,  21  A.  894. 

7.  Special  tutor's  appointment  not  vitiated  because  he  is  also 

styled  curator  ad  hoc. 

Eeenan  ts.  Ahem,  34  A.  885;  Succession  of  Sadler  vs.  Henderson,  85  A. 
827. 

109.  Suits  by  Tutors,  Curators — Tutors  act  themselves, 
in  all  judicial  proceedings,  in  the  name  of  their  minors, 
and  in  all  suit^  which  may  be  brought  for  them,  without 
making  them  parties  to  said  suits. 

The  curators  of  persons,  interdicted,  or  absent,  act  judi- 
cially in  the  name  of  those  they  represent,  in  the  same 
manner  as  tutors  of  minors. 

1.  Minor  may  be  joined  with  tutor. 

Dugas  TS.  Gullbeau,  15  A.  681. 

2.  But  not  necessarily. 

Martel  vs.  Richard,  15  A.  598. 

8.  Minor  coming  of  age  pending  suit  may  prosecute  same  with 
change  of  pleadings  and  without  new  citation. 

Id. 

4.  Non-resident  father,  as  guardian  or  tutor  to  his  chUdrexi, 

may  sue  in  this  State. 
James  vs.  Mayer,  41  A.  1101. 

66 


PEB80N8  ENTTTLBD  TO  BBINa  ACTIONS.  110-112 

110.  Minor  Husband — ^The  minor  husband  emancipated 
by  marriage  can  bring  suit  without  the  assistance  of  any 
curator. 

7L.660. 

111.  Curators — ^The  curators  of  vacant  successions,  or 
■of  absent  heirs,  may  bring  all  kinds  of  actions  relating  to 
their  administration  in  their  own  name  and  in  their  qual- 
ity, without  being  obliged  to  mention  the  name  of  the 
heirs  they  represent,  because  it  is  often  uncertain  whether 
^uch  heirs  exist,  and  their  names  are  generally  unknown. 

Suooetslon  of  Jolmson,  1  A.  76. 

Curator  may  accept,  sue  for  and  recover  legacy  fallen  to  ab- 
sentee. 

Dolhonde  vs.  LemoinOi  82  A.  251. 

113.  Corporations — Bodies  corporate  and  chartered  in- 
stitutions act  judicially  through  their  proper  representa- 
tives under  the  name  or  title  given  to  them  in  the  act  of 
incorporation. 

^A)  Corporate  hodieB  may  sue  whether — 

1.  Foreign. 

Life  Assn.  ys.  Levy,  83  A.  1206;  Planters'  Bank  ts.  Bass,  2  A.  481. 

2.  Or  domestic. 

Association  vs.  Lord,  85  A.  427;  Workingmen's  Bank  ys.  Conyerse,  29 
A.  809;  17  A.  127. 

/Bj  But  bodies  net  corporate  can  not  sue  as  corporations. 

Congregation  of  Monnt  Carmel  ys.  Farrelly,  84  A.  084;  Workingmen's  Bank 
ys.  Conyerse,  29  A.  869. 

^C)  Members  may  sue  as  indiinduals, 

African  Church  ys.  New  Orleans,  15  A.  441. 

Bat  not  for  company. 

Enabe  ys.  Temot,  16  A.  15;  SoUer  ys.  Monton,  8  A.  541. 
{D)  Who  sues  in  name  of  corporation, 

1.  Usually  the  president,  which  fact,  if  not  stated  in  petition, 
may  be  shown  on  trial  of  exception  referred  to  merits. 

Ins.  Oil  Tank  Co.  ys.  Scott.  88  A.  960. 

2.  liquidators. 

Association  ys.  Lord,  85  A.  427;  Commercial  Bank  ys.  Villayaso,  fi 
A.  542. 
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8.  Stockholders,  in  extreme  cases,  as  where  corporate  ofScers^ 
caUed  upon  to  sne,  fail  in  their  doty,  which  most  be  alleged 
and  proyed. 

Morgan  Ys.  B.  B.  Co.,  1  Woods,  IB;  Memphis  ts.  Dean,  8  WslL  73. 

(E)  An  crganixed  department  (i.  e.  medieal  department  af  Tvlane 

Univenity)  may  tue  or  be  eued. 
Mrs.  stone  ts  Medical  Faculty,  18  A.  lOi. 

(F)  Oorporatifm  eon  not  tue  in  corporate  name  after  decree  of  for- 

feiture. 

Bank  in  Uqaidation  ts.  Wilson,  19  A.  1;  Commissioners  ts.  Landis,  12 
B.684. 

113.  Suits  by  Heirs — As  the  right  of  action  may  be 
transmitted,  it  passes  to  the  heirs ;  therefore  the  heirs  of 
the  deceased  may  sue  the  debtor  of  the  succession  in  the 
same  manner  as  the  deceased  himself   could  have  done* 

But,  actions  being  divisible,  if  there  be  several  heirs, 
each  may  sue  for  his  separate  share  in  the  same  manner,, 
as  each  b  only  bound,  pro  rcUa^  of  his  share  for  the  debts 
of  the  succession. 

Actions  for  damages  for  tort  do  not  perish  with  party^ 
they  pass  to  heirs. 

YinooU  TS.  Sharp,  9  A.  168;  Act  71  ol  1881 


CHAPTER  VI. 

AGAINST  WHOM  ACTIONS  MAY  BB  BROUGHT, 

Who  may  he  sued.     In  generaL 
1.  Alien,  when  properly  cited. 

Weber,  ts.  Doroe,  IB  A.  CBw 


Even  alioi  enemy. 

Window  TS.  McVeigh,  CB  U.  &  SB;  Pasteor  ts.  Lewis,  88  A.  5;. 
McVeigh  ts.  United  States,  U  WalL  367. 

2.  State  may  be  saed  when  consent  given. 

State  ex  reL  N.  Y.  Gnarantj  Go.  ts.  Jomel,  88  A.  887;  State  ez 
Hart  TS.  Bnxke,  38  A.  M»;  187  U.  S.  7U;  U4  U.  S. 


(a)  Giving  of  consent  not  admission  of  UafaOi^. 

81  A.  501;  Hart  ts.  Borke,  85  A.  «& 
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(h)  But  State  officers  may  be  sued  for  performance  of 
ministerial  duties. 

State  ex  rel.  Newman  vs.  Burke,  85  A.  186;  State  ex  rel.Lee  St 
Co.  vs.  Jamel,  85  A.  961;  Administrators  of  Unlyerslty  vs. 
Burke,  85  A.  457. 

(c)  And  suit  to  annul  tax  coUector's  adjudication  to  the 

State  is  not  technically  a  snit  against  the  State. 

Budd  Ys.  Tax  Collector,  86  A.  961;  Denegre  vs.  Gerac,  85  A.  968; 
Oil  Works  praying  for  monition,  84  A.  365. 

3.  Leyee  Commissioners. 

Selby  TS.  Commissioner,  14  A.  486. 

4.  Assignee  in  bankruptcy. 

Stockhouse  ts.  Zuntz,  86  A.  639;  Alter  vs.  Nelson,  37  A.  343. 

5.  Police  Jury  for  parish. 

Young  TS.  Police  Jury,  83  A.  893;  89  A.  750. 

6.  Board  of  Liquidation,  touching  its  specific  duties. 

Board  of  Supervisors  ts.  Board  of  Liquidation,  80  A.  816;  Bank  ts. 
Board  of  Liquidation,  80  A.  1866;  Bartlette  ts.  Board  of  Liquidation, 
81  A.  378;  State  ex  rel.  Meyers  ts.  Board  of  Liquidation,  88  A.  134. 

114*  Suits  Against  Minor  Husbands — Civil  actions 
may  be  brought  against  minor  husbands,  emancipated  by 
marriage. 

115.  Actions  Against  Tutors  or  Curators — Actions 
against  interdicted  persons  or  minors  must  be  brought  di- 
rectly against  the  tutor  of  the  minor  or  the  curator  of  the 
interdicted  person. 

0.  p.  UO,  194, 787, 968, 964. 

1.  Minor  may  be  joined  with  tator. 

Dugas  TS.  Gllbeau,  U  A.  081. 

2.  Judgment  against  tutor  condusiye  on  minor  in  absence  of 
fraud. 

Martel  ts.  Biohard,  10  A.  096;  14  A.  670;  13  A.  850;  McWIUIams  ts.  Me- 
Williams,  10  A.  88;  Heroman  ts.  La.  Ins.  Deaf  and  Dumb,  84  A.  800. 

8.  No  tutor  or  tutrix  represents  minor  untU  after  confirmation 
and  oath. 

Petrle  ts.  Wollord,  8  A.  063. 

4.  When  tutor  and  minors  have  left  State,  courts  have  no 
jurisdiction  to  remove  him  and  appoint  another. 

Soooession  of  Oass,  43  A.  881. 
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ii6.  Curator  ad  hoc  of  Unrepresented  Minor  or  Ab- 
sentee— If  the  minor,  against  whom  one  intends  to  in- 
stitute a  suit,  has  no  tutor,  the  plaintiff  must  demand 
that  a  curator  ad  hoc  be  named  to  defend  the  suit.  The 
same  course  must  be  pursued  if  the  person  intended 
to  be  sued  be  absent  and  not  represented  in  the  State/  U7 

0.  0.  66, 146»  157,  818,  8656;  0.  P.  109, 196,  787, 964. 

(A)  Special  Tutor  or  Tutor  od  hoc, 

1.  Appointment  proper  when  no  tator  represents  minor. 

Norman  vs.  Barbln,  18  A.  611;  Suooesslon  of  Sadler  ts.  HeDderson^  85> 
A.  836;  Keenan  t8.  Ahem,  84  A.  886;  Savage  vs.  WiUiamB,  16  A.  361; 
Petrle  vs.  Woflord,  8  A.  662. 

2.  Curator  or  tutor  od  hoc  represents  minor  in  partition. 

Hooke  Y8.  Hooke,  6  L.  473;  Coyas  ts.  Bertoulin,  44  A.  688;  0.  P.  964. 

(B)  When  proceedings  are  in  rem,  and  not  purely  in  pereonam,  abeenl 
and  unrepresented  d^endant  may  be  cited  through  curator  ad  Juxs, 

Thus: 

1.  In  suits  for  dissolution  of  sale  of  immovable  property 
coupled  with  demand  for  possession. 

McKencie  ys.  Bacon,  88  A.  764 ;  Bobbins  vs.  Martin,  48  A.  489. 

2.  For  removal  of  apparent  incumbrances  on  real  estate. 

Paaley  ts.  McOonnell,  88  A.  475. 

d.  For  nullity  of  donation  of  real  property. 

Wunste)  TS.  Landry,  89  A.  813. 

4.  For  subjection  to  seizure  of  property  in  which  absentee  is 
interested. 

Adler,  Goldman  A  Slegel,  ts.  Wolff,  86  A.  170. 

5.  For  enforcement  of  mortgage  and  vendor's  privilege. 

Bartlette  vs.  Wheeler,  81  A.  540. 

6.  For  enforcement  of  paving  claim  on  property. 

0*Hara  vs.  Booth  A  Connell,  39  A.  817. 

7.  For  partition  of  real  estate. 

Morris  vs.  Bienvenu,  80  A.  879. 

Even  when  absent  minors  are  defendants. 

Bandolph  vs.  Chapman,  31  A.  486;  Baddeoke  vs.  Bnddeoke,SI 
A.  574. 

8.  For  revival  of  judgment. 

Bertron  vs.  Stuart  A  Powell,  48  A.  1171« 
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9.  For  determining  interest  in  or  validity  of — 

(a)  A  judicial  mortgage. 

Doraty  vs.  Musachla,  42  A.  867. 

(h)  A  judgment  of  a  court  of  this  State. 

Toung  T8.  Upshur,  42  A.  867. 

10.  For  specific  performance  of  agreement  to  exchange  real 
estate. 

Mason  ts.  Benedict,  48  A.  897. 

11.  For  divorce  a  vinculo  mcUrimonii. 

Butler  vs.  Washington.  45  A.  281;  Mack  ys.  Handy,  89  A.  491;  Laohand 
TS.  Wife,  10  A.  156;  Prindle  ts.  Williams,  9  A.  84. 

But  not  where  husband  abandons  domicile  and  comes 
here  and  sues  his  absent  wife. 

Ohampon  ts.  Champon,  40  A.  28. 

12.  For    determination    of   interest    of   heirs   in    estate  of 
deceased  who  died  leaving  property  in  the  parish. 

MoGehee  ts.  McGebee,  41  A.  661. 

(C)  Curator  ad  hoo  to  unrepresented  ab$entee, 

1.  Who  is  absentee : 

(a)  A  person  who  has  resided  in  the  State  and  has 
departed,  leaving  no  one  to  represent  him. 

Bartlette  ts.  Wheeler,  31  A.  542 ;  Samory  ts.  Montgomery,  19 
A.  838. 

(h)  A  citizen  of  another  State,  though  he  have  dwelling 
here  and  reside  in  it  for  some  months  during  the  year. 

Morris  ts.  BienTenu,  80  A.  878;  State  ts.  Judge,  16  A.  890. 

2.  Who  is  not  absentee : 

(a)  A  resident  in  the  State. 

Bmmerling  ts.  Cncullu,  18  A.  696. 

(h)  Party   temporarily    absent,  but  having  dwelling  in 
this  State. 

state  TS.  Judge,  16  A.  890. 

(D)  Curator  should  be  appointed : 

To  absconding  debtor  where  property  has  been  seized. 

Adler,  Goldman  A  Slegel  ts.  Wolff,  36  A.  170. 

(E)  Curator  aJumld  not  be  appointed: 

In  a  suit  for  interdiction,  in  which  service  must  be  made  on 
person  alleged  to  be  insane. 

Gemon  ts.  Harrell,  28  A.  27;  Hansell  ts.  Hansell,  44  A.  648;  Dumas' 
case,  82  A.  679. 
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(F)  When  absentee  has  agent. 

If  there  be  doubt  of  his  powe^  to  stand  in  judgment,  safer 
practice  is  to  appoint  curator  and  compel  agent  to  inter- 
vene. 

Taylor  vs.  Graham,  18  A.  666;  Penn  ts.  Erans,  28  A.  577. 

(0)  Unrepresented  absentee  can  not  be  validly  bnmght  into  court  by 
curator  ad  hoc  witJiout  oMa/ihment  of  his  property  or  some  other 
proceeding  in  rem, 

HobBon  TS.  Peake,  44  A.  888,  886;  Bogay  vs.  Gaillard,a6  A.806;  Dupny  ys. 
Hunt,  2  A.  663 ;  Hedrick  ts.  Banister,  10  A.  209;  Langhlin  ts.  loe  Company, 
86  A.  1184;  Pennoyer  ts.  Nefl,  96  U.  S.  714;  Harkness  ts.  Hyde,  96  U.  8.  478; 
Brooklyn  ts.  Ins.  Co.,  99  U.  S.  862 ;  Braoy  ts.  Calderwood,  86  A.  796. 

FoUowing  cases  under  old  jurisprudence  reversed : 

O'Hara  ts.  Booth  A  Connell,  29  A.  821 ;  Field  ts.  Delta  Newspaper  Co., 
19  A.  86;  Hyde  ts.  Marcy,  22  A.  884;  Penn  ts.  STans,  28  A.  577. 

(H)  Curator  ad  hoc  in  divorce  cases:  Appointment  valid  only  in 
iuH}  cases, 

1,  Where  defendant  is  charged  with  commission  of  infamous 
crime  and  being  fugitive  from  justice. 

Prindle  ts.  Williams.  9  A.  84. 

2.  Where  defendant  charged  with  abandonment. 

Muller  TS.  Helton,  18  A.  1;  Campon  ts.  Campon,  40  A.  81;  Laohand  ts. 
Wife,  10  A.  166. 

(1)  Right  of  appointment  not  limited  to  any  particular  class  of 

actions, 

Beaumont  ts.  CoTing^ton,  6  B.  191. 

(K)  What  court  appoints, 

1.  Court  within  whose  jurisdiction  absentee  has  property. 

O'Hara  ts.  Connell,  29  A.  821. 

2.  Court  in  which  suit  is  brought. 

Bussy  A  Co.  ts.  Nelson,  80  A.  25. 

8.  New  order  appointing  may  be  made  by  competent  judge. 

CaTaroo  ts.  Foumet,  28  A.  587. 

4.  Curator  acts  only  in  court  appointing  him. 

Harrod  ts.  Norris,  10  Martin,  16. 

And  only  in  suit  in  which  he  is  appointed. 
Thayer  ts.  Tudor,  2  A.  1010. 

(L)  TFTio  may  be  curator. 

Attorney  who  represents  another  heir  in  settlement  of  sao- 
cession. 

Fly  TS.  Noble,  87  A.  667. 
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(M)  Power9  of  curator. 

1.  He  can : 

Accept  service  of  petition  and  citation. 

Fly  Y8.  Noble,  87  A.  671;  Mlllaadon  t8.  Breasley,  3  A  MIL 

2.  He  cannot: 

(a)  Waive  service  of  citation. 

Hill  Y8.  Barlow,  6  R.  143;  Tloknor  T8.  Oalhoon,  38  A.  308;  Oormier 
T8.  DeValcourt,  88  A.  1168. 

*  (h)  File  valid  answer  until  cited. 

Cormier  ts.  DeValoourt,  88  A.  1168;  Galoche  T8.  GriTOt,  18  A.  481; 
Cayaroc  ts.  Foumet,  38  A.  587. 

(o)  Abandon  appeal  or  any  other  right. 

Bienyena  vs.  Insoranoe  Company,  88  A.  309;   Carpenter  vs. 
Beatty,  13  B.  540. 

(N)  Fee  of  curator. 

In  att^hment,  fee  fixed  by  law;   otherwise  fixed  by  conrt 
contradictorily. 

state  ex  rel.  Board,  etc.,  T8.  Jadg^e,  80  A.  1036;  Bowie  T8.  DaTis,  88  A.  849. 

(O)  Scope  of  Judgment  against  dbaentee. 

It  affects  only  proi>erty  attached. 

Herbert  ts.  Abbott,  89  A.  1113;  George  ts.  LeGrand,  8  A.  663;  Johnson 
Y8.  MoBae,  8  A.  801 ;  Page  vs.  Generea,  6  A.  549;  Pagett  TS.  Carti8»  15 
A.  451;  O'Hara  vs.  Booth  A  Connell,  39  A.  831. 

(P)  Evidence  to  justify  appointment. 

No  affidavit  of  absence  absolutely  required. 

Frost  TS.  McLeod,  19  A.  80;  Monition  of  Hall,  31  A.  893. 

{q)  Oath. 

1.  Curator  ad  hoc  need  not  take. 

Thayer  ts.  Tador,  3  A.  1010;  Sucoession  of  Sadler  Tl.  H«ikd«rtcmt  19 

A.  836. 

2.  Tutor  ad  hoc  must  take  oath. 

Killelea  ts.  Barrett,  87  A.  868. 

(B)  Citation  to  curator  ad  hoc. 

1.  Not  necessarily  eo  nomine  when  i>etition  and  order  show 
capacity. 

Zaberbier  A  Behan  ts.  Prudhomme,  84  A.  1049.  But  see  Galoohe  TS. 
GriTOt,  18  A.  481. 

2.  Citation  should  be  addressed  to  curator  as  such. 

Monition  of  HaU.  31  A.  696;  18  A.  405. 

(8)  Time  €f  appointment. 
Before  or  after  citation. 

GiUis  A  Fergoson  ts.  Cony,  31  A.  463. 
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(T)  When  curator  mtut  be  an  attorney. 
In  execntory  process  under  0.  P.  787. 

Monition  of  Hall,  21  A.  668. 

(JI)  No  dietinctUm  between  curator  ad  hoc  and  attorney  ad  hoo. 
Blenyenu  ts.  Insnranoe  Co.,  88  A.  209. 

(V)  Curator  ad  hoc  to  absent  plaintiff. 

1.  Absent  plaintiff  not  liable  in  damages  for  illegal  suing  out 
of  conservatory  writs  by  curator  ad  hoc. 

Ck>bb  Y8.  Blohardson,  80  A.  1281 ;  Petrie  T8.  Wofford,  8  A.  662. 

2.  Power  of  court  to  appoint. 

See  80  A.  27. 

117.  Under-Tutor  as  Defendant — ^When  the  tutor  of  a 
minor  has  interests  opposed  to  those  of  his  war.d,  he  can 
not  sue  him  except  by  making  the  under-tutor  defendant 
in  the  cause. 

See  Urquhart  T8.  Soott,  12  A.  674;  Porche  vs.  Ledooz,  12  A.  860. 

118.  Suits  Against  Wife — ^When  one  intends  to  sue  a 
married  woman  for  a  cause  of  action  relative  to  her  own 
separate  interest,  the  suit  must  be  brought  both  against 
her  and  her  husband. 

Should  her  husband  be  absent,  the  plaintiff  must  de- 
mand that  she  be  authorized  by  the  judge  before  whom 
the  suit  is  brought  to  defend  it  alone. 

Nevertheless,  if  she  be  divorced  or  separated  from  her 
husband,  from  bed  and  board,  by  a  judgment  duly  exe- 
cuted, she  may  be  sued  alone  without  the  authorization  of 
her  husband  or  of  the  judge  being  required. 

See  0.  P.  106  and  Annotations;  0.  P.  182;  0.  0. 123. 

(A)  Wife  may  be  sued  alone  without  joinder  or  authorization  of 
huiba/nd  in  the  following  caees. 

1.  In  suits  for  collection  of  public  revenues. 

Roberts  vs.  Zansler,  84  A.  208;  BIrs.  Lavergne  vs.  Olty,  28  A.  677. 

2.  In  suits  on  mortgage  of  paraphernal  property  executed 
with  authorization  of  husband. 

Stewart  ts.  Boyle,  23  A.  88;  Dobard  vs.  Thlbaut,  84  A.  1198. 
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(B)  Where  hasbcmd  U  neoesaary  party j  he  mitust  have  notiee  of  all 
proceedinge. 

"L  Thus  he  mnst: 

(a)  Join  his  wife  on  appeal. 

Bray  T8.  Bynum,  2  A.  879;  Gibson  vs.  HItohoook,  K  A.  laOL 

(h)  Be  cited  on  appeal. 

Lawrence  vs.  Bums,  12  A.  844. 

2.  When  husband  most  be  a  party,  no  judgment  ag^ainst  wife 
until  she  has  been  authorized  by  court  or  her  husband. 

Delacroix  vs.  Hart,  28  A.  192. 

(C)  Authorization  of  husband, 

1.  Necessity  of: 

Delacroix  vs.  Hart,  28  A 192;  Blake  vs.  Nelson,  29  A.  251 ;  Washington 
vs.  Haokett,  19  A.  146. 

Even  when  wife  is  public  merchant. 

Bills  vs.  Hamilton,  15  A.  182;  Schewer  vs.  Klein,  10A.8O8;  Adle 
vs.  Anty,  6  A.  681;  Hedrick  vs.  Banister,  10  A.  206. 

2.  Presumption  of : 

(a)  When  he  has  been  cited  and  default  is  taken. 

Gilmore  vs.  Qilmore,  9  A.  197;  Zaberbier  A  Behan  vs.  Prad- 
homme,  84  A.  1049;  Monition  of  Hall,  21  A.  692;  Hall  vs.  Carroll, 
10  A.  412. 

(h)  When  wife  appears  as  plaintiff  joining  husband. 

Gilmore  case,  9  A.  197;  Succession  of  Payne,  26  A.  202;  Evans  vs. 
DeL*l8le,  24  A.  248;  but  see  Succession  of  Fomeroy,  21  A.  676. 

(c)  Appearance  in  suit  and  active  assistance  to  wife. 

Jordan  vs.  Anderson,  29  A.  749;  Fairex  vs.  Bier,  87  A.  821. 

(d)  Acceptance  of  service  of  petition. 

Spivey  vs.  Wilson,  81  A.  668. 

(D)  AutJurrization  by  court. 

1.  Necessity.    Indispensable  where  husband  refuses. 

24  A.  172. 

2.  Validity.    Not  valid  where  husband  does  not  refuse  and  is 
not  absent. 

Delacroix  vs.  Hart,  24  A.  141.  Saunders  vs.  Bums,  88  A.  869. 

(E)  Refusal  of  husband  presumed. 

Presumed  refusal  of   husband  results  where  wife  appears 
without  his  authorization. 

Jamieson  vs.  Barrow,  24  A.  172. 
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119.  Suits  Against  Corporations — Suits  against  corpo ra- 
tions, corporate  bodies,  or  chartered  companies,  must  be 
brought  against  them  under  their  legal  titles. 

0.  p.  113, 196. 

An  organized  department  of  a  uniyersity  may  be  sued. 

stone  T8.  Medical  Faoalty,  28  A.  104. 

120.  Making  Heirs  Parties — If  one  against  whom  there 
was  a  cause  of  action  die,  leaving  one  heir  only,  the  suit 
shall  be  carried  on  against  such  heir  as  it  would  have 
been  against  the  deceased. 

If  the  suit  had  already  been  brought  against  the 
deceased,  and  he  had  not  answered,  it  shall  not  be  inter- 
rupted, but  shall  be  continued  against  the  heir  by  a  mere 
citation  or  notice,  served  on  him  to  that  effect,  within  the 
delay  for  original  citations,  according  as  the  distance  may 
be  from  his  domicile  to  the  court  where  the  action  has 
been  brought.  If,  on  the  contrary,  the  deceased  have 
two  or  more  heirs,  the  plaintiff  may  proceed  personally 
against  each  of  them  for  the  share  which  he  inherits,  if 
that  share  be  sufficiently  known  and  ascertained  by  an 
inventory  or  partition ;  otherwise  they  can  only  be  sued, 
each  for  a  virile  portion,  that  is  to  say,  for  an  equal  part 
of  the  debt,  dividing  it  into  as  many  parts  as  there  are 
heirs. 

If  the  suit  had  been  already  commenced  against  the 
deceased,  it  shall  be  continued  against  his  several  heirs  by 
citing  each  of  them  separately  as  if  there  was  only  one, 
but  judgment  can  only  be  given  personally  against  each 
for  his  hereditary  share,  or  virile  portion,  as  above  pro- 
vided. 

Suits  Against  Curators  and  Other  Administrators — 
All  suits  brought  against  curators  and  other  administra- 
tors,  during  the  time  of  their  administration,  shall,  after 
the  expiration  of  their  time,  and  even  after  they  have  ren- 
dered their  accounts  to  the  heirs,  be  continued  and  tried 
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without  any  additional  formality,  except  that  of  making 
the  heirs  parties,  which  shall  be  ordered  by  the  court  on 
motion  of  any  one  of  the  parties,  or  on  application  of  such 
heirs  themselves. 

Set)  Borbridge  vs.  Chlnn,  84  A.  681;  B.  8.  U04, 1402, 8GM;  0.  P.  21»861,U8;  0.0. 
1000, 1426, 1427. 

1.  No  jadfi^ent  against  dead  man  eo  nomine. 

Saooession  of  Plokett  TS.  Pio^ett,  41  A.  882;  StaokhoQSe  T8.Zaiitz,  41 
A.  416-418;  Montgomery  vs.  Sawyer,  100  U.  8. 571;  Myers  vs.  Brigham, 
88  A.  1016;  Snrgi  vs.  Colmer,  22  A.  28;  Railroad  Company  ts.  Bos- 
worth,  8  A.  80;  Norton  TS.  Jamison,  28  A.  102. 

2.  Will  be  remanded  to  have  parties  made. 

Bates  Y8.  Weathersby,  2  A.  484. 

8.  No  curator  ad  hoc  appointed  to  represent  plaintiff. 

Bossy  A  Co.  vs.  Nelson,  80  A.  27;  but  see  80  A.  1281 ;  8  A.  662. 

4.  Deceased  defendant's  heirs  must  be  made  parties  in  the 
conrt  where  suit  was  filed. 

Bossy  A  Oo.  Ts.  Nelson,  80  A.  27. 

5.  There  is  no  necessity  for  answer  or  default  by  and  against 
legal  representatives  where  deceased  had  answered. 

McCloskey,  BIgley  A  Co.  ts.  Winglleld  A  Bridges,  82  A.  44;  Bedford  ts. 
Shelton,  18  A.  40. 

Aliter  where  no  answer  has  been  filed. 

Bank  ts.  Ohoppin,  44  A.  170. 

6.  Administrator  will  not  be  appointed  until  proceedings  put- 
ting heirs  in  possession  are  rescinded. 

Beaoregard  ts.  Lampton,  88  A.  827. 

7.  Service  of  citation  alone  on  heirs  or  administrator  without 
petition  sufficient. 

Howard  ts.  Copley,  10  A.  606;  Smith  ts.  Nicholson,  6  A.  706. 

8.  After  dissolution  of  corporation  liquidators  or  commission- 
ers or  stockholders  should  be  made  parties. 

Mosson  TS.  Bichardson,  U  B.  87. 

121.  Hypothecary  Action  Against  Heir — The  hypothe- 
cary creditors  of  a  person  deceased  have,  besides  their 
action  against  each  of  his  heirs,  as  provided  in  the  preced- 
ing article,  an  h3rpothecary  action  against  such  of  the 
heirs  who  have  possession  of  some  property  subject  to 
their  h3rpothecation. 
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This  action  lies  for  the  whole  amount  of  the  debt, 
whether  the  heir  thus  sued  possesses  the  whole  or  only  a 
part  of  the  hypothecated  property;  he  has,  however,  his 
recourse  against  his  co-heirs  for  the  share  which  they  are 
bound  to  contribute  towards  the  payment  of  the  debt. 

The  heir  against  whom  the  hypothecary  action  is  insti- 
tuted, may  be  discharged  by  relinquishing  such  hypothe- 
cated property  as  may  have  fallen  to  his  share,  if  there  has 
been  a  partition,  or  his  undivided  share  of  such  property, 
if  the  property  has  not  been  divided. 

Some  Heirs  Present  or  Represented — But  this  relin- 
quishment shall  not  free  the  heir  from  his  liability  to  the 
personal  action  in  case  the  creditor  should  prefer  to  pro- 
ceed against  him  directiy  rather  than  to  resort  to  the 
hypothecary  action,  or  in  case  the  proceeds  of  the  sale  of 
the  hypothecated  property  should  be  insuflScient  to  dis- 
charge the  debt. 

C.  p.  66,  66,  67. 

122.  Suits  Against  Curators  of  Vacant  Estates — All 

kinds  of  actions  may  be  brought  against  vacant  succes- 
sions, when  all  the  heirs  are  absent  and  not  represented 
in  the  State,  provided  they  be  instituted  against  the  cura- 
tor appointed  to  administer  the  succession. 

The  judgments  rendered  against  the  curator  are  as  valid 
and  efficacious  as  if  they  had  been  rendered  against  the 
heirs  themselves. 

But  if  some  of  the  heirs  of  the  deceased  are  present 
or  represented  in  the  State,  the  suit  must  be  brought 
against  the  heirs  present  or  represented  as  well  as  against 
the  curator  of  those  who  are  absent. 

C.  p.  Ill;  C.  C.  1165;61. 

Suit  to  revive  a  judgment  against  deceased  defendant  maj  be 
brought  against  leg^  representative,  whether  executory 
administrator,  curator  or  heir. 

Deal  V8.  SuuoeMlon  of  Elder,  84  A.  1099;  West  ts.  Davis,  84  A.  86S. 
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223.  Suits  Against  Testamentary  Executors  Alone  or 
with  Heirs — Testamentary  executors  may  appear,  and 
defend  all  the  actions  brought  against  the  succession  they 
administer,  when  none  of  the  heirs  are  present  or  repre- 
sented in  the  State ;  but  if  all  the  heirs,  or  any  one  of 
them,  be  present  or  represented,  none  but  personal  actions 
can  be  brought  against  the  testamentary  executor  alone. 
All  real  actions,  such  as  those  of  revendication,  and 
the  like,  must  be  brought  both  against  the  testamentary 
executor  and  the  heirs  present  or  represented. 

0.  C.  1282, 1828, 1676,  U18;  O.  P.  44,  111;  see  Bird  T8.  Generes,  80  A.  576. 

(A)  Testamentary  executors  may  sue. 

To  preserve  proi>erty  in  any  parish. 

Ooleman  vs.  Baker,  24  A.  624. 

(B)  Executor  must  join  heirs  in  aU  suits. 

1.  To  recoyer  property  standing  in  another's  name  under 

simulation. 

Gallbeau  vs.  Thlbodeauz,  80  A.  1099. 

2.  Beal  action. 

Cronan  vs.  Exeoators,  9  A.  802;  Bird  ts.  Generes,  84  A.  822. 

{C)  Art,  123  applies  to  executors  aUme.    Administrators  may  sue 

or  he  sued  alone  in  all  species  of  actions. 
Woodward  ts.  Thomas,  88  A.  239. 

Bat  see  contra. 

LeDooJE  vs.  Burton,  80  A.  676. 

(D)  Heirs  sue  aXone  where  executor  isfu/notus  offldo. 

GIddens  ts.  Mobley,  87  A.  417. 

(E)  Heirs  should  be  made  parties. 
With  administrator  when  he — 

(a)  Is  sued  to  recover   movable  proi>erty  in  his  pos- 
session. 

Scott  TS.  Key,  9  A.  218. 

(h)  Sues  to  set  aside  sale  by  decedent  on  ground  of 
simulation. 

Succession  of  Weigle,  18  A.  49. 

(P)  Heirs  need  not  be  joined. 

In  suit  by  widow  of  one  heir  claiming  usufruot. 

Denegre  ts.  Denegre,  83  A.  689. 
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(G)  Word  «  heir^^  here  means  heir  of  the  blood— legal  heir$  but  not 
universal  successors  of  deceased. 

Smith  T8.  Slnnot,  44  A.  58. 

(H)  9uU  against  the  State. 

1.  State  can  not  be  sued  without  her  consent. 

LoQisiana  ts.  Jninel,  107  U.  S.  713. 

2.  State  is  not  sued  in. 

(a)  Mandamns  on  State  Treasner  to  pay  wammts. 
state  ex  reL  Newman,  vs.  Burke,  86  A.  185. 

(b)  Injunction  against  Treasurer  to  prevent  diverting  of 
funds. 

Osborne  ts.  Bank  of  U.  8.,  9  Wheat.  788-843;  Dayls  Ta.  Qray,  18 
WalL308. 

(e)  Mandamus  to  Register  of  Land  Office. 
State  ex  rel.  MoBnery  ts.  NIohoUs,  42  A.  300. 

(d)  Suit  to  annul  tax  title  or  reduce  assessment. 

Palmer  ts.  Board  of  AsBessors,  43  A.  1133;  Bank  T8.  Lannet,  80 
A.  871. 

(e)  Suits  against  Board  of  Liquidation  to  enforce  speciflo^ 

ministerial  duties  by  it. 
See  Poet  **Handamiia.'* 
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PART  11. 


Containing  Roles  to  be  Observed  in  the  Prosecution 

OF  Civil  Actions. 


TITLE  I. 


PROCEEDINGS  TO  BE  OBSERVED  IN  THE  PROSECUTION  OP 
ACTIONS  BEFORE  COURTS  OF  ORIGINAL  JURISDICTION. 

224.  Rules  in  this  Title  Apply  to  District  Courts 
Only — The  rules  of  proceedings,  contained  in  the  present 
title,  relate  only  to  the  district  and  parish  courts  of  the 
State,  when  in  the  exercise  of  their  ordinary  jurisdiction. 

Special  rules  are  hereafter  established  for  courts  of  pro- 
i)ate  and  justices  of  the  peace. 

O.  p.  9n»  1061;  see  State  ex  rel.  Northeastern  B.  B.  Oo.  Tl.  Justice,  89  A.  990. 


CHAPTER  I. 

OF   COURTS   OF   ORIGINAL  JURISDICTION   AND 

THEIR    POWERS. 

125.  Territorial  Limits-r-The  limits  of  the  territorial 
Jurisdiction  of  the  several  district  and  parish  courts  in  this 
State  are  established  by  special  statutes. 

126.  Jurisdiction  of  Old  District  Courts — The  original 
jurisdiction  of  the  district  courts  extends  to  all  civil  cases, 
^vv'hen  the  amount  in  dispute  exceeds  five  hundred  dollars, 
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exclusive  of  interest;  and  appellate  jurisdiction  in  civil 
ordinary  suitSj  when  the  amount  in  dispute  exceeds  one 
hundred  dollars,  exclusive  of  interest.  In  the  parish  of 
Orleans  the  district  courts  have  the  following  jurisdiction : 
The  First,  exclusive  criminal  jurisdiction ;  the  Second, 
exclusive  probate  jurisdiction ;  the  Third,  exclusive  juris- 
diction of  appeals  from  the  justices  of  the  peace,  and  to 
restrain  and  enjoin  seizures  made  under  orders  issued  by 
justices  of  the  peace  for  said  parish,  whether  the  same  be 
made  under  mesne  process  or  execution,  when  the  value 
of  the  property  seized  exceeds  one  hundred  dollars.  It 
has  equal  and  concurrent  jurisdiction  with  the  Fourth, 
Fifth,  Sixth  and  Seventh  District  Courts  of  the  parish  of 
Orleans  in  all  suits,  matters  and  proceedings,  in  which  a 
judgment  in  money  is  not  demanded,  and  to  try  all  cases 
of  interdiction,  and  suits  for  separation  from  bed  and  board 
or  divorce,  and  act  in  cases  of  emancipation  of  minors, 
when  it  has  jurisdiction  of  the  person.  The  Fourth,  Fifth, 
Sixth  and  Seventh  District  Courts  have  exclusive  jurisdic- 
tion in  all  civil  cases,  except  probate,  when  the  sum  in  con- 
test is  above  one  hundred  dollars,  exclusive  of  interest; 
and  concurrent  jurisdiction  with  the  Third  District  Court, 
in  all  cases  of  interdiction,  and  suits  for  separation  from 
bed  and  board  or  divorce,  and  act  in  cases  of  emancipa- 
tion of  minors,  when  they  have  jurisdiction  of  the  person. 

The  judgments  of  district  courts  are  final  in  all  causes  on 
appeal  from  the  parish  courts.  In  all  causes  of  which 
they  have  original  jurisdiction  an  appeal  lies  from  their 
judgment.  In  the  parish  of  Orleans  the  judgments  of  the 
district  courts  are  final  in  all  causes,  where  the  sum  in 
dispute  does  not  exceed  five  hundred  dollars. 

An  appeal  lies  directly  to  the  Supreme  Court  in  all  cases 
in  which  the  constitutionality  or  legality  of  any  tax,  toll 
or  impost  of  any  kind  or  nature  whatsoever,  or  any  fine, 
forfeiture  or  penalty,  imposed  by  a  municipal  corporationi 
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shall  be  in  contestation,  whatever  may  be  the  amount 
thereof. 

Conflict  of  Privilege  Resulting  from  Writs  in  Several 
Suits — Whenever  a  conflict  of  privileges  arises  between 
different  creditors,  all  the  suits  and  claims  shall  be  trans- 
ferred to  the  court,  by  whose  mandate  the  property  on 
which  the  privilege  or  right  of  mortgage  is  to  be  exercised,, 
was  first  served  on  mesne  process,  or  definitive  execution ; 
and  said  court  shall  proceed  to  class  said  privileges  and 
rights  of  mortgage  according  to  their  rank  and  dignity, 
in  a  summary  manner,  after  notifying  all  parties  interested. 

The  district  judges  of  the  several  districts  shall,  in  the 
absence  of  the  parish  judges  from  their  respective 
parishes,  or  where  the  parish  judge  is  interested,  or  from 
any  cause  can  not  act,  grant  all  orders  of  any  kind  in  the 
parish  court,  which  might  be  granted  by  the  parish  judge 
if  not  absent  or  recused,  which  absence  or  recusation 
must  be  made  to  appear  by  the  affidavit  of  the  party,  or 
his  attorney,  who  applies  for  such  order. 

R.  8. 2908;  O.  0. 137;  a  P.  180, 922, 924, 983, 206. 

1.  As  to  jurisdiction  of  old  courts  before  Oonstitntion  of  1879 
went  into  effect. 

See  SaooeMlon  of  Hea^la,  28  A.  779;  Dalgle  ts.  Lirette,  28  A.  84;  State 
ex  reL  Pontohartraln  R.  R.  Oo.  vs.  Jadge,  22  A.  668;  Lord  Oeoli  T8. 
Board  of  Liquidation,  80  A.  85 ;  Sexton  vs.  Solliyan,  80  A.  842;  Decklar 
Y8.  Frankenberger,  80  A.  410;  42  A.  lU. 

2.  Accraed  interest  before  suing  considered  in  determining 
Jurisdictional  amount. 

Bloom  T8.  Kern,  80  A.  1268;  Aliter  nnder  Oonstitntion,  1879. 

8.  Oiyil  District  Court  and  district  courts  in  parishes  have 
Jurisdiction  for  interdiction  of  habitual  drunkard. 

Act  100  of  1890. 

4.  Magistrate  courts  have  power  to  enforce  road  duty  (Act 
112  of  1880} . 

5.  Oourts  have  no  Jurisdiction  to  determine  election  contests 
unless  expressly  granted  by  law.  Hence  no  jurisdiction  to 
determine  contest  for  parish  seat. 

state  Y8.  Judge,  18  A.  89;  State  ex  rel.  Woodmll  vs.  Police  Jnry,  41  A. 
849;  Bonner  T8.  Lynch,  26  A.  267;  Construction  Co.  vs.  Police  Jarj» 
44  A.  868. 
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6.  Unt  court  acquiring  possessioiL 

In  attachmentfy  first  court  soiling  acqoires  Jnrisdiotion 
over  property. 

Kahm  A  Bigart  ti.  Slpill,  86  A.  lOil. 

.  7.  District  courts  as  courts  of  general  jurisdiction  have  Juris- 
diction where  valuable  rights  not  susceptible  of  pecuniary 

valuation,  such  as  right  to  vote,  are  involved. 
Mayor  and  Coonoll  of  DonaldsonyiUe  ts.  Jadge,  86  A.  tt7. 

8.  Or  where  claim  is  made  for  public  records. 
state  ex  reL  Garland  vs.  Theard,  45  A.  — . 

127.  Parish  Courts — The  parish  courts  have  exclusive, 
original  jurisdiction  in  ordinary  suits,  in  all  cases  when 
the  amount  in  dispute  exceeds  one  hundred  dollars  and 
does  not  exceed  five  hundred  dollars;  subject  to  an 
appeal  to  the  District  Court  in  all  cases  where  the  amount 
in  contestation  exceeds  one  hundred  dollars,  exclusive  of 
interest. 

In  all  probate  matters,  when  the  amount  in  dispute 
shall  exceed  five  hundred  dollars,  exclusive  of  interest, 
the  appeal  shall  be  directly  from  the  parish  to  the  Supreme 
Court. 

The  parish  courts  throughout  the  State,  except  the 
parish  of  Orleans,  shall  have  exclusive  jurisdiction  in  all 
cases  of  adoption  of  children. 

They  have  concurrent  jurisdiction  with  justices  of  the 
peace,  in  all  cases  when  the  amount  in  controversy  is 
more  than  twenty-five  dollars,  exclusive  oi  interest. 

All  successions  shall  be  opened  and  settled  in  the  par- 
ish courts,  and  all  suits,  in  which  a  succession  is  either 
plaintiff  or  defendant,  shall  be  brought  in  the  parish 
courts  when  the  amount  involved  does  not  exceed  five 
hundred  dollars. 

In  criminal  matters  they  shall  have  jurisdiction  in  all 
cases  when  the  penalty  is  not  necessarily  imprisonment  at 
hard  labor  or  death,  and  when  the  accused  shall  waive 
trial  by  jury. 
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128.  Parish  Courts — ^Parish  courts  have  jurisdiction 
over  the  several  matters  provided  for  and  embraced  in 
tide  No.  three»  book  one,  of  the  Civil  Code,  in  relation 
to  absentees;  and  in  titie  eight,  book  one,  of  the  Civil 
Code,  which  treats  of  minors,  of  their  tutorship,  curator- 
ship  and  emancipation;  and  in  tide  nine,  book  one,  of  the 
Civil  Code,  which  treats  of  persons  insane,  idiots,  and 
other  persons  incapable  of  administering  their  estate ;  and 
of  all  the  matters  provided  for  and  embraced  in  titie  three, 
part  second,  of  this  code,  which  treats  of  proceedings  in 
courts  of  probate. 

They  have  jurisdiction  in  suits  for  separation  from  bed 
and  board,  and  divorce,  where  there  is  no  moneyed  de- 
mand, exceeding  five  hundred  dollars,  set  up  by  the 
plaintiff,  and  in  suits  for  interdiction,  and  may  act  in  the 
emancipation  of  minors. 

The  parish  judge  of  any  parish  shall,  in  the  absence  of 
the  parish  judge  of  an  adjoining  parish,  or  of  the  district 
judge  from  his  several  parishes,  or  when  said  judges  are 
interested,  or  are  from  any  cause  recused  or  can  not 
act,  grant  orders  of  every  kind,  in  any  sort  of  cases  in  saic 
courts,  which  might  have  been  granted  by  said  judges 
themselves,  if  not  absent  or  recused,  which  absence  01 
recusation  must  be  made  to  appear  by  the  affidavit  of  the 
party  or  his  attorney,  who  applies  for  such  order. 

B.  a  IMS,  2034,  2027. 

129.  Territorial  Jurisdiction — District  and  parish  courts 
have  no  jurisdiction,  when  actions  are  brought  against 
presons  residing  in  the  State,  out  of  the  limit  of  their 
respective  jurisdiction,  except  in  the  cases  expressed  in 
this  code. 

B.8.519. 

1.  Oourts  can  not  issne  process  oatside  of  territorial  bov« 
ereignty. 

Interdiotion  of  Dumas,  82  A.  679. 
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2.  DefencUmt  must  be  sued  at  domicile,  though  piiyilQge  on 
his  property  in  other  pariah  be  demanded. 

Hollander  vs.  Ntoholas,  8  R.  7. 

8.  Suit  filed  in  one  parish  may  by  consent  of  parties  be  tried 
in  another  by  conrt  competent  raHotie  materice.  Declara- 
tions of  domicile  estop  party. 

Staokhonse  vs.  Zunts,  86  A.  029,  oTerruling  jtreTlous  deoIslonB;  Bank 
T8.  King,  8  B.  248. 

4.  Surety  on  attachment  bond  may  be  proceeded  against  in 
conrt  where  oiighial  suit  is  pending. 

Wallace  vs.  Gloyer,  8  B.  41L 

5.  So  also  as  to  administrator  before  conrt  appointing  him. 

Gallier  vs.  Walsh,  1  B.  226. 

6.  So  also  syndic. 

Bodrignez  ts.  Dubertrand,  1 B.  686. 

7.  Judge  of  adjoining  district  called  in  to  replace  a  recused 
judge  can  not  in  his  own  judicial  district  perform  any  act  in 
the  cause. 

Halphin  ts.  Oailbeau,  88  A.  724. 

130.  Judges  Haye  Necessary  Powers  Without  Special 
Grant — ^AU  judges  possess  the  powers  necessary  for  the 
exercise  of  their  respective  jurisdictions,  though  the  same 
be  not  expressly  given  by  law. 

C.P.877;  0.  C.2L 

(A)  Courts  possess  powers  necessary  to  exercise  conferred  jwris^ 
diction. 

Thus  they  may — 

1.  Appoint  receiver  to  a  partnership. 

Grldley  ys.  Conner,  2  A,  88. 

2.  Make  proper  parties. 

Canal  Company  vs.  City,  86  A.  70. 

8.  Issue  preliminary  writs. 

state  ex  reL  Behan  vs.  Judges,  85  A.  1077. 

4.  Send  transcript  to  lower  clerk  to  be  corrected* 

Tronstlne  vs.  Ware,  88  A.  779. 

6.  Compel  parish  treasurer  to  pay  fee  of  exx>ert  witness. 

Dardenne  vs.  Jadge,  88  A.  1857. 

6.  Issue  fi,  fa.  by  Supreme  Gourt  to  execute  a  judgment  in 
any  matter  in  which  original  jurisdiction  is  conferred. 

Lazarus  vs.  McQuirk,  42  A.  196. 
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7.  Appoint  aactioneer  to  complete  sale  after  death  of  first 
auctioneer  dying  after  adjudication. 

CoTas  T8.  Bertoulin,  45  A.  160. 

{B)  When  vrithcMt  jurisdiction^  however j  court  can  onlff  diemiu. 
SnooeMion  of  Hooyer  ts.  York,  80  A.  753. 

131.  Contempt  of  Court — The  judges  of  the  Supreme, 
District  and  Parish  Courts,  have  the  power  to  punish  all 
•contempts  of  their  authority  by  fine  not  exceeding  fifty 
•dollars,  and  imprisonment  for  a  period  not  exceeding  ten 
^ays,  for  each  offence  of  that  kind* 

Constitution,  Art.  166. 

{A)  It  is  no  contempt  of  court, 

1.  That  a  witness  testify  falsely. 

state  ex  rel.  Kane  ts.  Jadge,  87  A.  40L 

2.  That  one  should  do  any  act,  even  when  illegal  in  itself, 

prohibited  by  injunction  not  directed  to  him. 
Barthe  vs.  Larquie,  43  A.  181. 

8.  That  an  act  is  done  in  violation  of  injunction,  when  injunc- 
tion is  null  and  void. 

state  ex  rel.  Llyersey  ys.  Judge,  84  A.  741;  see  squarely  contra  State 
ex  rel.  FoUet  ts.  Kightor,  82  A.  1186. 

4.  That  an  injunction  issues  staying  execution  of  judgment  of 
Supreme  Court  on  ground  arising  since  its  rendition. 

VillaTaso  TS.  Walker,  34  A.  318. 

Aliter,  when  issued  on  grounds  already  determined. 

BoTee  TS.  Herron,  34  A.  638. 

5.  That  party  to  suit  fail  to  produce  documents  called  for 
under  subpcena;  penalty  is  by  taking  for  confessed. 

Ins.  Co.  TS.  Puroell,  36  A.  383. 

^B)  R  is  contempt  of  court  by  on  cMomey. 

1.  To  assault  a  judge  even  during  recess. 

state  TS.  Garland,  36  A.  688. 

2.  To  file  an  answer  justifying  the  assault. 

Id. 
8.  To  file  insulting  brief. 

state  TS.  Oraime,  1  A.  190;  State  ts.  Keen,  11 L.  600;  State  ts.  Soul^,  8 
B.600. 

fC)  When  contempt  is  not  in  faciem  curim,  a  rule  on  offending  party 

necessary.     Aliter  when  contempt  is  in  faciem  curicB. 
state  ex  rel.  DeBnys  ts.  Jadge,  83  A.  1361;  State  ts.  8011I6, 8  B.  6U0. 

Governor  may  pardon  contempt  of  court. 

state  ex  reL  Van  Orden  ts.  OiTil  Sheriff,  34  A.  131. 
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(D)  JudgmewU  qf  contempt  qf  court  are  unappealable, 

8tat«  ex  reL  Fanner  ts.  Judge,  81  A.  118;  Barthet  ts.  Jad^,  40  A.  484;  Eler- 
nan  A  Waters  ts.  Jadge,  41  A.  814;  State  ts.  OItU  Sheriff,  82  A.  1336;  State- 
TS.  Wood,  80  A.  673. 

(B)  Where  court  hoe  nojuriedietion  to  make  the  order  for  contempt^ 

prooeedinge  iritt  6e  eet  aeide  on  certiorari. 

Id. ;  State  ex  reL  LiTeisey  ts.  Judge,  84  A.  741 ;  State  ex  reL  Hero  ts.  Judge, 
86  A.  853;  State  ex  reL  DeBoxs  ts.  Judge,  83  A.  13B6. 

(F)  And  by  habeas  corpus  in  appecUable  cases  only, 

CMalley  ts.  Houston,  85  A.  1195;  Brown  ts.  Houston,  86  A.  1194;  State  ex 
reL  Van  Orden  ts.  Sheriff,  34  A.  130. 

(O)  Amendatory  legislation: 

Act  190  of  1894  invests  Judges  of  Supreme  [Oourt,  district 
courts  and  courts  of  appeal  with  power  to  punish  for  con- 
tempt by  fine  of  $60  or  imprisonment  not  exceeding  ten 
days;  provided  that  no  publication  out  of  court  shall  be 
construed  to  be  a  contempt. 

133.  Contempt  by  Attorneys — ^Attorneys  and  advo- 
cateSy  when  guilty  of  contempt  of  the  courts  before  which 
they  plead,  are  subject  to  punishment,  pursuant  to  the 
provisions  of  special  laws. 

Fines — When  a  fine  is  imposed  for  any  cause,  the  clerk 
and  sheriff,  or  coroner  and  marshal,  as  die  case  may  be, 
shall  be  responsible  for  the  faithful  performance  of  their 
duty  in  the  collection  of  the  same,  pursuant  to  the  provi- 
sions of  special  laws ;  provided  that  no  fine  shall  be  im- 
posed without  a  rule  on  the  party  to  show  cause,  unless 
the  circumstances  of  the  case  should  in  the  discretion  of 
the  court  require  no  delay, 

B.S.134,136. 

Any  two  members  of  the  bar  may  rule  dishonest  attorney  to  show 

cause  why  he  sJumld  not  be  proceeded  a^inst  criminally. 
state  TS.  Jadge,  8  B.  416. 

133.  Power  to  Fine  Court  Officers  and  Jurymen — 
Courts  of  original  jurisdiction  may  fine  the  officers  and 
jurymen  attached  to  their  courts,  when  they  fail  to  attend, 
or  neglect  their  duty.  In  the  case  of  jurymen  the  fine 
shall  not  exceed  fifteen  dollars  for  each  offence. 

But  sheriffs  and  their  deputies,  coroners  and  constables, 
failing,  neglecting,  or  refusing  to  execute  or  serve  any 
order  or  writ  emanating  from,  or  in  the  name  of  any 
court,  may,  in  the  cases  provided  for  by  special  laws,  be 
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fined,  at  the  discretion  of  the  judge ,  in  a  sum  not  exceed- 
ing five  hundred  dollars  for  each  offense  and  imprison- 
ment in  the  common  jail  not  exceeding  thirty  days,  and 
suspended  from  the  execution  of  their  offices;  and 
clerks  or  their  deputies,  on  their  failure,  refusal  or  neglect 
to  execute  or  obey  any  legal  order  of  the  judge,  may  be 
fined  in  a  sum  not  exceeding  one  hundred  dollars,  and 
imprisoned  in  the  parish  jail  not  exceeding  ten  days. 

134.  Subpoena  and  Attachment  of  Witness — ^Those 
courts  may  enforce  the  personal  attendance  of  witnesses 
before  them,  by  having  them  properly  summoned  for  that 
purpose,  provided  they  reside  in  the  parish  where  the 
court  is  held. 

Payment  of  Witness — ^Any  witness  who  may  have  been 

summoned  to  attend  any  of  the  courts,  to  testify  in  a  civil 

case,  and  shall  have  attended,  claimed  and  received   a 

certificate  therefor,  shall  not  again  be  compelled  to  obey 

any  summons  for  attending  said  court  in  said,  case  at  a 

subsequent  term,  until  he  be  paid  by  the  party  by  whom 

he  was  summoned, 
a  p.  471. 

1.  Physiciaiis  living  more  than  ten  milefl  from  court  can  not 
be  compelled  to  attend  when  lives  of  patients  are  in  danger. 

Art.  103  of  1887. 

2.  Witnesses  attending  one  term  can  not  be  compelled  to 
attend  sabseqaent  one  nnless  fees  are  paid  on  their  demand 
thirty  days  before  each  sabseqnent  term. 

Act  28  of  1882. 

135.  Attachment  and  Fine  of  Witnesses — If  a  witness 
-who  has  been  duly  summoned  in  a  suit,  fail  to  appear  per- 
sonally, the  court  may  order,  at  the  request  of  either  of  the 
parties,  that  he  be  brought  by  attachment  before  them; 
and  if  he    does  not  show  good  cause  for  not  having 

89 


186-189  Ooiaci98K»i  to  Take  T^timony. 

obeyed  the  summons,  the  court  may  fine  him  in  a  sum  not 
exceeding  one  hundred  dollars. 

O.  p.  no.  481, 471. 

No  attachmeht  when  no  personal  service  on  such  witness. 

state  TS.  Allemaad,  36  A.  sas. 

136.  When  Witness  Refuses  to  Answer — If  a  witness 
summoned  in  a  cause  refuse  to  answer  any  questions  put 
to  him,  except  such  as  might  lead  him  to  accuse  himself 
of  some  crime,  the  court  may  fine  such  witness  in  a  sum 
not  exceeding  two  hundred  and  fifty  dollars,  and  imprison 
him  for  a  term  not  exceeding  thirty  days. 

O.  p.  849;  Const.,  Art.  6. 

Oonrt  may  fine  witness  for  not  answering,  but  not  for  answer- 
ing falsely. 

State  ex  rel.  Oane  ts.  Jad^,  87  A.  401. 

137.  Damages  for  Refusal — The  party  aggrieved  by 
the  refusal  of  a  witness  to  answer  the  questions  put  to 
him  has,  besides,  his  action  of  damages  for  the  loss  he 
may  have  sustained  through  his  refusal. 

O.  O.  2816.- 

Testimony  of  a  witness  is  privileged  and  not  basis  of  action 
for  damages. 

Oardemal  ts.  MoWilliams,  48A.  454;  Terry  ts.  Fellows  et  al.,  31  A.  876. 

138.  Commission  to  Take  Testimony — Courts  may,  at 
the  request  of  the  parties,  address  commissions  to  judges 
of  other  courts,  justices  of  the  peace,  or  other  persons,  to 
take  the  deposition  of  witnesses,  or  the  answers  to  the  in- 
terrogatories of  the  parties  residing  out  of  the  parish  where 
■such  courts  are  held,  and  even  of  witnesses  residing  with- 
in the  parish,  when  they  are  old  and  infirm  or  expected  to 
leave  the  State.  The  formalities  to  be  observed  in  such 
•cases  are  hereafter  provided, 

0.  p.  426r  430,  486,  489.  440,  467 ;  R.  S.  6U. 

139.  Subpoena  Duces  Tecum  on  Party — Courts  may. 
likewise,  at  the  request  of  either  of  the  parties,  order  that 

90 


Subpoena  Duces  Tecum.  140 

the  other  shall  bring  into  court  the  object  in  dispute,  of 
which  he  is  in  possession,  if  it  be  such  movable  property 
as  can  be  produced,  in  order  it  may  be  shown  by  testi- 
mony that  it  is  in  reality  the  object  claimed ;  and  if  the 
party  refuse  to  comply  with  the  order,  that  refusal  shall 
be  considered  as  full  proof  of  the  identity  of  the  object. 

O.  p.  478,  474. 

140.  Subpcena  for  Production  of  Books,  Papers,  etc., 
in  Possession  of  Other  Party — Courts  may  also,  at  the 
request  of  one  of  the  parties,  decree  that  the  other  party 
bring  into  court,  the  books,  papers,  and  other  documents 
which  are  in  his  possession,  and  which  are  material  in  the 
cause,  provided  the  party  requesting  their  production  de- 
clares in  writing  and  on  oath,  what  are  the  facts  he  intends 
to  establish  by  such  books,  papers  or  other  documents; 
and  on  the  refusal  of  the  party  thus  called  upon  to  comply 
with  the  order  of  the  court,  the  facts  stated  and  sworn  to 
shall  be  considered  as  having  been  confessed,  unless  sat- 
isfactory evidence  be  shown  of  the  impossibility  of  pro- 
ducing such  documents. 

O.  p.  478. 

(A)  Subpcena  duces  tecum: 

1.  Notice.  Ten  days  not  neoassarily  required;  reasonable 
time  in  discretion  of  court  aUowed. 

Murison  Y8.  Butler,  18  A.  399;  Godel  vs.  MoLanahan,  2  N.  8.  48. 

2.  Betorn  day.     Rests  entirely  in  discretion  of  court. 

MurisoD  TS.  Batler,  18  A.  299,  800. 

8.  Territorial  limit.  Writ  wiU  not  issue  to  party  residing  oat 
of  parish. 

Murison  ts.  Batler,  18  A.  801. 

But  books,  etc.,  may  be  examined  under  a  commission. 

Id. ;  Ladding  vs.  Fnllaon,  4  A.  584 ;  Cooper  ts.  Polk,  2  A.  166;  Oain 
YS.  Pnllen  84  A.  611. 

4.  Oath.  Facts  exi>ected  to  be  proved  must  be  speciflcaUy 
sworn  to;  else  will  not  be  taken  for  confessed  on  failure  to 
comply. 

Mills  YS.  Fellows,  80  A.  824. 

91 


141-144  -  Powers  op  Coubts. 

6.  Taking  pro  eomfe99U.  Penalty  for  failing  to  comply  with 
order  when  directed  to  a  party  to  9uU;  but  when  directed  to 
third  person,  penalty  is  contempt. 

Ins.  Co.  T8.  Paroell,  36  A.  288. 

6.  Subpoena  on  attorney.  Attorney  may  be  subpoenaed  to 
produce  papers  in  his  possession. 

TraTts  T8.  Janaary,  8  B.  327. 

141.  Subpcenafor  Production  of  Papers,  etc  in  Posses- 
sion of  Third  Person — Courts  may  also,  at  the  request  of 
either  of  the  parties  in  a  suit,  order  a  third  person,  having 
in  his  possession  papers,  titles,  acts,  or  documents,  which 
may  be  important  in  the  decision  of  a  cause,  to  bring 
them  into  court  on  the  day  fixed  for  the  trial. 

See  Cooper  ts.  Polk,  2  A.  160;  0.  P.  444, 475, 917, 919. 

143.  Notaries  Not  Bound  to  Produce  Original  Acts — 

Nevertheless,  notaries  are  not  bound  to  produce  the 
record  of  acts  passed  before  them,  of  which  authentic 
copies  may  be  obtained,  except  when  it  is  necessary  to 
prove  the  genuineness  of  the  signatures  affixed  to  them. 

Outside  of  Orleans  original  record  of  court  may  be  ordered. 

Act  43  of  1878,  p.  98. 

143.  Mode  of  Compliance  with  Subpcena — ^When  a  party 
or  a  third  person  has  been  ordered  to  produce  some  books, 
deeds,  or  other  documents,  he  must  deliver  them  previous 
to  or  on  the  day  fixed  for  the  trial  to  the  clerk  of  the 
court,  who  shall  receipt  for  them,  have  charge  of  them^ 
and  return  them  again  to  the  party  to  whom  they 
belong,  after  the  cause  shall  have  been  decided. 

O.  0.  57.  0.  p.  478,  474. 

144.  Courts  Have  Power  to  Arrest,  Attach,  Sequester, 
Execute  Judgments,  etc. — Courts  have  the  power  to  order 
the  arrest  and  imprisonment  of  the  parties,  attachment  in 
the  hands  of  third  persons,  sequestration,  execution,  and 
sale  of  their  property,  in  the  manner  and  in  the  cases  here- 
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after  provided;  they  possess,  besides,  the  other  powers 
especially  delegated  to  them  by  the  provisions  of  the 
present  code. 

O  p.  180. 

145.  Courts  May  Make  Rules — ^The  courts  are  au- 
thorized to  enact,  respectively,  rules  establishing  the 
mode  of  proceeding  before  them  in  all  cases  not  provided 
by  this  code,  provided  the  same  be  not  contrary  to  the 
rules  here  prescribed. 

Constltation,  182. 

1.  Roles  of  court  must  conform  to  law. 

Ollne  Ts.  Railroad,  42  A.  86;  State  ex  rel.  Lery  YS.  Jodgdt,  87  A.  896; 
State  ex  rel.  Tebanlt  vs.  Judges,  87  A.  686. 

2.  Rnles  of  Practice  in  and  for  Supreme  Court  govern  Oourts 
of  Appeal. 

state  ex  rel.  Levy  ys.  Judges,  87  A.  896. 

5.  Rnles  of  lower  courts  will  not  be  interfered  with  unless 
they  are  illegal  or  lead  to  gross  injustice. 

state  ex  rel.  Leohe  ys.  Wagner,  42  A.  68;  Green  ys.  Dakfn,  16  L.  162. 

4.  Supreme  Court  may  require  cases  to  be  submitted  on 
briefs,  to  be  considered  in  vacation. 

Section  10  of  Act  46  of  S.  S.  1870,  p.  99. 

6.  Judges  of  District  Courts  of  Orleans  must  reyise  rules  at 
least  once  a  year  in  January. 

Act  69  of  1872,  p.  107. 


CHAPTER  II. 

OF   THE  ORDINARY    PROCEEDINGS. 

146.  Proceedings — The  word  proceeding,  in  its  general 
a.cceptation,  means  the  form  in  which  actions  are  to  be 
brought  and  defended,  the  manner  of  intervening  in  suits, 
of  conducting  them,  the  mode  of  deciding  them,  of  op- 
posing judgment  and  of  executing  them. 

The  forms  are  different  in  ordinary,  executory  and 
summary  proceedings. 

Generes  ts.  Slmpn,  21  A.  664. 

Summary  proceedings  not  necessarily  by  rule. 

Fishel  T8.  Meroier,  82  A.  704. 
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SECTION  I. 

Of  Demand  and  of  Cumulated  Actions. 

147.  Demand — ^A  demand  means  a  civil  action  brought 
before  a  court  of  justice  to  obtain  a  thing  to  which  one 
thinks  himself  entitied. 

148.  Ctunulation — Separate  actions  may  be  cumulated 
in  the  same  demand ,  except  in  the  cases  hereafter  ex- 
pressed; this  is  termed  cumulation  of  action. 

0.  F.  422. 

(A)  Acti(m%  vsihwh,  may  be  cumulated. 

1.  To  establish  fact  of  partnership  and  to  secure  liquidation. 

Hills  T8.  Fellows,  80  A.  824. 

2.  Action  en  declaration  de  simulation  and  action  revocatory. 

Johnson  ts.  Mayer,  80  A.  1208;  bat  see  contra  Brown  ts.  Brown,  80  A. 
966 ;  Ohaile  ys.  Scheen,  84  A.  684 ;  Yillars  vs.  Faivre,  84  A.  196. 

8.  Demand  for  revendication  of  immovable,  and  in  alternative 
demand  for  its  valne  when  incnmbered. 

Madael  vs.  Tuyes,  80  A.  1404. 

4.  Demand  for  dissolution  of  lease  and  rent  np  to  time  of  snr* 
render. 

Fox  TS.  MoKee,  81  A.  67. 

5.  Demand  for  nnllity  of  sale  by  administrator,  for  filing  ac- 
count by  him,  for  his  removal,  and  for  putting  in  possession. 

Thompson  ts.  Barrow,  83  A.  1225. 

6.  Petitory  action  and  partition. 

Morris  ts.  Lalanrie,  84  A.  204;  LeBlano  ts.  Robertson,  41  A.  1028;  Dur- 
bridge  ts.  Grawley,  48  A.  506. 

7.  Demand  for  a  specific  sum  and  for  settlement  of  partner- 
ship. 

KoNalr  ts.  Goorler,  40  A.  868. 

8.  Demand  for  injunction  against  extinguished  judgment,  to 
compel  administrator  to  make  title  to  property,  and  to  re- 
move said  administrator. 

Tertron  ts.  Durand,  25  A.  506. 

9.  Demand  for  recognition  as  heir,  account  of  adminiBtratlony 
for  property  in  hands  of  curator. 

Killer  Tg.  Boagienz,  20  A.  598. 
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10.  Demand  for  separation  of  property,  for  injunction  against 
seizure  of  property  claimed  by  wife  as  separate. 

Atkinson  vs.  Atkinson,  16  A.  491 ;  Wrinkle  T8.  Wrinkle,  3  N.  8.  888. 

11.  Demand  for  injunction  of  two  judgments  in  one  suit. 

Medart  ts.  Fftsnatoh,  10  A.  621. 

12.  Demand  for  damages  for  breach  of  contract  may  some- 
times rest  on  grounds  ex  oontradu  and  ex  delioto, 

Snders  ts.  Skannal,  85  A.  1006. 

18.  Demand  for  separation  from  bed  and  board  and  for  di- 
vorce, but  there  must  be  separate  judgments. 

Gemon  vs.  Hlokey,  18  A.  464. 

Plaintiff  mating  inconsistent  demands  may  at  any  time 
before  trial  discontinue  either  one. 

Dnbose  ts.  Hall,  7  A.  668. 

14.  Demand  for  administration  of  her  paraphernal  property, 
and  restitution  of  proceeds  of  paraphernal  property. 

Jolly  TS.  Weber,  86  A.  806. 

15.  Demand  for  partition  of  plantation  and  account  of  reve- 
nues thereof. 

Bayly  vs.  Beonel,  86  A.  778. 

16.  Attachment  and  revocatory  action. 

FoBworth  TS.  Borokhalter,  8  A.  866. 

17.  Separation  from  bed  and  board,  and  BeiMration  in  prop- 
erty. 

Williams  TS.  Goss,  48  A.  868. 

18.  Divorce  and  separation  from  bed  and  board. 

Maok  TS.  Handy,  89  A.  491. 

19.  Opposition  to  administrator's  account,  and  demand  for 
his  destitution. 

Gray  ts.  Waddell,  88  A.  1023. 

But  a  demand  for  nullity  of  sale  of  succession  property 
must  be  made  in  separate  action. 

Succession  of  Scott,  41  A.  668;  Sao.  of  Sanchez,  41  A.  604. 

149.  No  Cumulation— When — The  plaintiff  is  not  al- 
allowed  to  cumulate  several  demands  in  the  same  action, 
when  one  of  them  is  contrary  to  or  precludes  another. 

Demand  for  Thing  and  Price — As  when  one  has  bought 
a  tiling  in  the  name  of  another,  and  with  his  funds,  without 
his  authorization,  the  person  for  whom  the  purchase  has 
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been  made,  can  not  demand,  by  the  same  action,  both  the 
thing  bought  in  his  name  and  the  money  employed  for 
paying  the  price. 

Demand  for  Rescission  and  Price — ^Nor  can  a  vendor 
demand,  at  the  same  time,  the  rescission  of  the  sale  he 
had  made  and  the  price  for  which  it  was  made;  he  must 
decide  for  one  or  the  other  of  the  two  causes  of  action, 
as  the  one  precludes  the  other. 

0.  F.  U,  07, 163;  0.  O.  2875. 

Aotion$  which  can  not  he  cumulated,    A  party  can  not: 

1.  Claim  payment  of  demand  oat  of  proceeds  of  sale  and  re- 
quire  sale  to  be  anniilled. 

Dowling  T8.  Gaily,  10  A.  828;  Blackly  vs.  Matlook.  8  A.  874;  Ouliver  ts. 
His  Creditors,  16  A.  287;  Ooohrane  ts.  Violet,  88  A.  620;  Mather  ts. 
Knox,  84  A.  410. 

2.  Claim  recog^tion  aa  owner  of  cotton  and  lien  and  privilege 
on  it. 

Adler,  Goldman  A  Selgel  ts.  Wolff,  86  A.  199. 

3.  Claim  nullity  of  sale  of  succession  property  in  opposition  to 
a  final  account. 

Saooession  of  Scott,  41  A.  668. 

4.  Demand  for  rescission  of  contract  on  account  of  lesion  and 
of  non-payment  of  price. 

Parker  ts.  Talbot,  87  A.  20. 

150.  Possessory  and  Petitory  Actions  not  Cumulated — 

In  possessory  actions,  one  can  not  claim ,  at  the  same  time, 
both  the  possession  and  the  ownership ;  if  the  two  are  de- 
mandedy  it  shall  be  presumed  that  the  possessory  has  been 
relinquished  in  order  to  resort  to  the  petitory  action. 

0.  p.  04, 00, 07. 

151.  Cumulation  Permitted— When— If  the  plaintiff 
has  several  causes  of  action  tending  to  the  same  conclu- 
sion, not  contrary  to  nor  exclusive  of  each  other,  though 
they  arise  from  different  contracts,  he  may  cumulate  and 
bring  them  in  the  same  suit;  as,  for  example,  if  one  claim 
from  another  one  hundred  dollars  in  virtue  of  a  sale,  and 
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one  thousand  dollars  in  virtue  of  a  loan,  or  if  he  claim  a 
movable  from  another  both  by  inheritance  and  by  pur- 
chase. 

See  a  p.  148. 

253.  Exception  of  Inconsistency:  Election:  Dismissal — 
When  two  causes  of  action,  contrary  to  and  exclusive  of 
-each  other,  have  been  cumulated  in  the  same  demand*  the 
defendant  may  refuse  to  plead  to  the  merit  until  the  plain- 
tiff have  made  his  choice  as  to  which  of  the  two  he  means 
to  proceed  with ;  and  if  the  exception  be  sustained  by  the 
courty  the  plaintiff  shall  be  bound  to  amend  his  petition  so 
as  to  preserve  only  one  cause  of  action ;  otherwise  his  suit 
^hall  be  dismissed  with  costs. 

C.  p.  64.  65, 66, 67. 

Jneon9i8tent  demands. 

1.  Claim  of  proceeds  of  sale  tinder  mortgage  and  allegation  of 
nallity  of  mortgage. 

Theure  vs.  Knorr,  34  A.  697. 

2.  Petitory  action  by  heirs  who  retain  part  of  price  of  prop- 
erty. 

Bland  vs.  Llody,  24  A.  603. 

153.  Principal  and  Incidental  Demands — Demands  are 
principal  or  incidental. 

The  principal  demand  is  that  by  which  the  suit  is  com- 
menced in  court;  and  for  this  reason  it  is  also  termed  or- 
binary  demand. 

An  incidental  demand  is  that  which  is  made  before  issue 
joined,  in  order  to  obtain  something  relating  to  the  prin- 
cipal object  of  the  suit;  such  are  demands  in  warranty  or 
in  intervention. 

154.  Same :  Jurisdiction — The  principal  demand  must 
j^e  brought  before  the  court  which  has  the  jurisdiction  of 
:tlie  case. 

The  incidental  demand  must  be  decided  at  the  same 
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time  with  the  principal;  it  is  subject  to  the  same  jurisdic-^ 
tion  as  the  suit  itself. 

0.  p.  891. 

IwHdental  a<ition  foUowa  main  9uU.     Thu»: 

1.  Demand  for  fruits  and  revenues  follows  action  of  revendi* 
cation. 

Winter  ts.  Zaoharle,  $  B.  468. 

2.  Garnishment  toUows  attachment. 

Marqneze  vs.  LeBlano,  29  A.  194;  Smith  ys.  Durbridgo,  76  A.  5S1. 

155.  Excessiye  Demand — One  should  only  demand  in 
court  what  is  really  due  to  him;  nevertheless,  if  one  de- 
mand more,  the  action  shall  be  sustained  for  the  amount 
actually  due,  and  the  defendant  shall  pay  the  costs,  unless 
he  prove  that,  previous  to  the  suit,  he  made  a  real  offer  of 
the  amount  actually  due  to  the  plaintiff,  with  the  interest 
and  the  costs  which  had  accrued. 

156.  Demand  for  Less  Than  is  Due — If  one  demand 
less  than  is  due  him,  and  do  not  amend  his  petition,  in 
order  to  augment  his  demand,  he  shall  lose  the  overplus. 

0.  p.  91,92;  Stafford  vs.  Stafford,  25  A.  228;  McCaleb  TS.  Fluker,  14  A.  816; 
Payne  ts.  Anderson.  85  A.  979. 

But  obligations  maturing  after  suit  may  be  separately  en- 
forced. 

Brandagee  ts.  Chamberlin,  28  A.  579. 

157.  Failure  to  Demand  Interest  Waives  it ;  Not  so 
Costs — If,  in  an  action  of  debt,  the  plaintiff  fail  to  claim 
the  interest  due  to  him,  or  to  amend  his  petition,  in  order 
to  include  it,  he  can  not,  after  judgment,  demand  such 
interest  by  another  action;  he  shall  be  considered  as  hav- 
ing  remitted  it. 

But,  as  relates  to  the  costs  of  the  suit,  it  is  not  required 
that  they  should  have  been  claimed  in  the  petition  or 
answer,  in  order  to  recover  them ;  they  are  due  to  him  in 
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favor  of  whom  the  judgment  has  been  rendered,  even  if 
nothing  is  said  on  the  subject  in  the  judgment. 

C.P.649,U1,668,6M. 

1.  Silence  of  judgment  aa  to  interest  amounts  to  rejection. 

SnooeMlon  of  Anderson,  83  A.  581. 

2.  So  aa  to  verdict  of  jury. 

0.  p.  522;  Ooohrane  vs.  Marphy,  4  A.  6. 

8.  Interest  not  claimed  not  allowed. 

KoXntyre  vs.  Hall.  20  A.  217. 

4.  Oosts  are  incidental  to  judgment. 

St.  Bomain  t8.  Robeson,  12  B.  1U4. 

158.  Premature  Demands — ^When  the  demand  is  pre- 
mature,  that  is  to  say,  when  the  action  has  been  brought 
before  the  debt  has  become  due,  the  suit  must  be  dis* 
missed,  leaving  to  the  party  his  right  to  bring  his  action  in> 
due  time. 

Demand  out  of  Place  of  Deliyery,  or  before  Happening 
of  Condition — ^The  same  rule  must  be  observed  if  the  ob- 
ject due  be  demanded  out  of  the  place  where  it  was  to- 
have  been  delivered,  or  if  the  obligation  be  conditional, 
and  its  execution  be  demanded  before  the  condition  haa 
been  fulfilled. 

a  0. 2062, 2168;  O.  P.  244, 14, 888;  Oattett  T8.  Heffner.  28  A.  577;  Thompson 
Ti.  Moalton,  20  A.  528;  Forbes  ts.  Dnunm,  15  A.  707;  48  A.  664. 

159.  Demands  in  Writing — ^Ezceptions — ^Judicial  de- 
mands are  either  verbal  or  in  writing. 

It  is  only  before  justices  of  the  peace  that  demands 
may  be  made  verbally,  as  will  be  provided  in  the  rules  to- 
be  observed  for  proceeding  before  the  tribunals  of  justicea 
of  the  peace. 

All  other  demands  brought  before  the  court  must  be  ia 
writing,  and  in  the  form  of  a  petition. 

O.P.  170,  169;  1078. 

160.  No  Prescribed  Forms — Though  there  be  as  many 
kinds  of  demands  as  there  are  actions,  those  which  must 
be  made  in  writing  are  subject  to  no  distinct  and  peculiar 
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form ;  they  are  only  subject  to  a  few  general  and  common 
rules  hereafter  provided. 

i6i.  Demand  Must  be  Clear — It  is  sufficient  in  all 
judicial  demands  which  are  required  to  be  in  writing,  to 
express  clearly  what  is  demanded,  with  such  conclusions 
as  may  serve  for  a  basis  to  the  judgment  to  be  rendered 
in  the  cause. 

SBCmON  IL 
Before  What  Tribunals  Actions  Are  to  be  Brought. 

162.  Defendant  Must  be  Sued  at  Domicile — It  is  a 

general  rule  in  civil  matters  that  one  must  be  sued  before 
his  own  judge — that  is  to  say,  before  the  judge  having 
jurisdiction  over  the  place  where  he  has  his  domicile  or 
residence,  and  shall  not  be  permitted  to  elect  any  other 
domicile  or  residence  for  the  purpose  of  being  sued,  but 
this  rule  is  subject  to  those  exceptions  expressly  provided 
for  by  law. 

O.  0.  38, 46;  C.  P.  89.  877, 90.  139,  164, 168, 872,  884;  R.  S.  618, 1308, 1301,  3868,  3413, 
3663,  8714, 8722,  8834,  3856,  96;  C.  F.  163  It  Aot  Of  1861,  p.  187. 

{A)  What  is  domicile. 

16  A.  213;  27  A.  566;  24  A.  515;  38  A.  348. 

(Bj  Who  are  not  excepted  from  this  Jaw, 

1.  Branch  Pilots. 

State  ex  rel.  Bgan  vs.  Follet,  83  A.  380. 

2.  AsBesBors  or  police  jurors. 

Nelson  T8,  Fournet,  80  A.  1108. 

3.  Police  jury,  acting  for  whole  parish,  can  not  be  sued  in 
any  court  having  territorial  jurisdiction  of  only  a  part  of 
the  parish. 

Berthaud  ts.  Folfce  Jory,  7  R.  530. 

(C)  Exceptions, 

1.  Partners,  who,  during  existence  of  partnership,  must  be 

sued  as  such  at  social  domicile. 

Hobson  TA.  Whittemore,  18  L.  433;  BaDlett  v,  OoUlor  Wl&ite  LeaJ 
Co.,  30  A.  60. 
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(a)  But  after  diflsolntion  partners  may  be  sued  at  in- 
diyidnal  domicile. 

Black  Ts.  8aYory»  17  L.  86. 

(h)  Though  they  may  also  be  sued  at  social  domicile. 

Lobdell  Y8.  Busbnell,  34  A.  796. 

2.  Officers  and  sureties  on  official  bonds,  who  may  be  sued  in 
parish  where  they  exercise  or  exercised  their  functions,  re- 
gardless of  actual  domicile. 

School  Board  vs.  Weber,  90  A.  098;  B.  8.  851. 

8.  Corporations  where  sued  ex  delictOy  or  ex  contractu  fox 
damages  done  by  commission  of  overt  act. 

Montgomery  vs.  Levee  Co.»  80  A.  607;  Allen  tb.  Tarleton,  22  A.  427. 

Morgan  R.  R.  Co.,  exempted  by  charter  from  suits  else- 
where than  at  domicile,  except  in  cases  of  trespass. 

Payne  vs.  R.  B.  Ck>.,  43  A.  981. 

4.  Proceedings  in  rem^  founded  on  privilege  or  mortgage. 

McKensie  ts.  Bacon,  88  A.  764. 

(D)  Where  execution  is  levied  in  another  parish,  courts  there  may 
enjoiny  regardless  of  residence  of  execution  debtor. 

Aronsteln  ts.  Weber, 21  A.  199;  see  also  16  A.  110;  0A.644;4A. 84;  2A.  828, 
492;  15  A.  846;  23  A.  561;  22  A.  428. 

(E)  Foreign  corporations,  Jiaving  no  regular  a^ent,  mcty  be  sued 
where  cause  of  auction  arose, 

149  of  1890. 

(F)  Waiver  of  personal  jurisdiction, 

1.  By  appearing  and  pleading  to  merits. 

83  A.  910;  0.  P.  98;  18  A.  76;  19  A.  277;  Marqueze  YS.  LeBlano,  29  A.  194  ; 
see  10  L.  228;  11  B.  418;  11  B.  402;  8  A.  222;  4  A.  850;  but  see  28  A.  267 ; 
21  A.  268,  550;  Kelly  YS.  Lyons,  40  A.  496;  Stevenson  vs.  Whiney,  88  A. 
667;  Pbipps  vs.  Snodgrass,  81  A.  88;  Tupery  ys.  Bdmonson,  82  A.  1146. 

2.  By  consent  after  suit  brought  to  Its  transfer  to  another 
parish. 

Staokbouse  ys.  Znntz,  86  A.  529. 

But  a  waiver  in  advance  of  suit  is  forbidden. 

Id.,  and  18  A.  88. 

0 

(Q)  Proposed  interdict  must  be  sued  at  oofuol  domicile,  not  merely 

legal  or  constructive  domicile, 
Dnmas'  Case,  82  A.  679. 

(HJ  Judge  of  District  Court  of  one  parish  may  be  sued  in  adjoining 

parish  when  there  is  no  competent  judge  in  his  own  parish. 
State  ex  rel.  Scbwing  ys.  Fontellea,  80  A.  1122. 
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(i)  Oamishees  under  aWiehment  mu8t  appear  before  court  %89uing 

writ,  irretpecHve  of  domidXe, 
Marqueze  ts.  LeBlano,  39  A.  194. 

Aliier  as  to  garnishee  under  a  Judgment. 

Alter  TS.  Fiokett,  24  A.  618;  Harrison  ts.  Hemshelm,  28  A.  88L 
(J)  N(m're9idetU  owners  of  plantations  sued  through  agent,  over- 
seer or  manager^   by  mechanics,  laborers  and    others   working 

theretm,  in  the  parish  where  labor  or  work  done. 

Act  92  of  187B,  p.  168,  snpplemented  by  Act  25  of  1874,  p,  69,  granting  trial 
in  chambers  on  three  days'  citation,  and  making  appeals  returnable  in 
three  days. 

^(K)  Domiciles  of  persons  not  sui  juris. 

1.  Minor,  that  of  tutor. 

Succession  of  Stephens,  19  A.  600. 

2.  Wife,  that  of  husband. 

Succession  of  McEenna,  28  A.  809;  Sanderson  ts.  Ralston,  20  A.  313; 
Claude  vs.  Peet,  48  A.  168. 

(a)  But  wife  returning  here  may  sue   absent   husband 
here  for  divorce. 

Smith  TS.  Smith,  48  A.  1140. 

(b)  But  where  husband  and  wife  never  resided  here  nei- 
ther party  can  come  here  and  sue  other  for  divorce. 

Edwards  vs.  Green,  9  A.  817;  Heath  ts.  Heath,  42  A.  488;  MuUer 
▼s.  Hinton,  18  A.  11. 

(c)  Aliter  where  husband  had  acquired  domicile  here. 

Laguie  vs.  Wife,  40  A.  4A9. 

*(L)  Uncertain  domicile. 

Persons  whose  domicile  is  not  fixed  may  be  sued  in  either 
parish. 

VtUere  ts.  Butman,  28  A.  616;  Berry  ts.  Gaudy,  16  A.  683;  Evans  ts. 
Payne  A  Harrison,  80  A.  498. 

(M)  Evidence  of  domicile. 

Voting  and  other  acts  showing  fixity  of  residence. 

Sanderson  ts.  Ralston,  20  A.  819;  MoGee  ts.  Brown,  4  A.  186;  Laoock 
TS.  DaTidson,  9  A.  162;  Hyman,  Liohtensteln  A  Co.  ts.  Sohlenker  3s 
Hlrsch,  44  A.  117;  4  A.  664;  7  A.  400. 

(N)  Former  domicile. 

Suit  before  former  domicile  allowed  within  one  year  after  re- 
moval if  defendant  has  made  no  public  declaration. 

King  TS.  Watts,  28  A.  668. 

{O)  Estoppel  CM  to  plaintiff. 

Plaintiff  is  estopped  from  denjring  that  defendant's  domicile 

is  where  he  is  sued. 

SteTenson  vs.  Broadwell,  26  A.  887. 
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Mons  of  one  court. 

trleana  psrish  vuions  diviBioiu  may  have  Jurisdiction,  and 
)  ixregolarity  in  allotment  will  impair  Jndge'a  authority  in 
>Beiice  of  timely  objection. 

FeroiilTR.BIley,  BaA.M3;  Btue  ezre).  BalBBonTB.  Laiaras.n  A.  lISSi 
State  ez  rel.  Improvement  On.  vi.  Jtidgea,  41  A.  570;  u  A.  1007;  U  A. 
H2.836. 

Actions  to  Revencticate  Real  Estate  or  to  Enforce 
ges — In  actions  of  revtmdication  of  real  property, 
1  proceedings  are  instituted  in  order  to  obtain  the 

and  the  sale  of  real  property,  in  virtue  of  an  act 
>thecation  importing  confession  of  judgment,  the 
int  may  be  cited,  whether  in  the  first  instance  or 
;al,  either  within  the  jurisdiction  where  the  prop- 
Lrendicated  or  hypothecated  is  situated,  though  he 
domicile  or  residence  out  of  that  jurisdiction,  or 

where  the  defendant  has  his   domicile,   as  the 
:  chooses. 
HO:  c.  p.  u,  lis,  a,  isi,  tn. 

«Tendication  of  real  property. 

BomuQTB.  Denney.lT  A.127;  HaduetTi.  Tnyes,  SOA.llOl;  SeoundMu- 
ulcipoJIt;  Ti.  Garland.  11  K.  Sg!. 

nd  demand  for  frnlta  and  revenuee,  as  incident,  follows 

fUn  action. 

winter  Ta.  Zaoharle.  E  B.  4W. 

nt  Boit  to  Tecover  proceeds  of  lands  must  be  before  court 
defendant's  domicile. 
Edwarda  va.  Ballard  it  A.  MS. 

alt  by  widow  of  deceased  heir  claiming  nantmct  of  hia 
are  of  succesBion  is  not  action  of  revendication. 
Denegre  vs.  Deuegra,  B3  A.  SS9. 


D  is  action  against  sncceBSiou  for  recovery  of  movable 
operty  or  fund  susceptible  of  identification. 
Bouobard  vs.  Farker,  SI  A.  5  J. 


164  Where  Suits  Must  Be  Brought. 

7.  Executory  procew. 

Soon,  Williams  A  Co.  ts.  Turner,  1ft  A.  846;  11  R.  887. 

And  court  issuing  executory  process  has  exclusive  juris- 
diction of  all  conflicting  mortg^age  claims. 

Factors  and  Traders'  Ins.  Co.  ys.  DeBlano,  81  A.  100;  Buokner  vs. 
Wisdom,  81  A.  62;  Adams  A  Co.  ys,  Daunls,  29  A.  820. 

8.  Hypothecary  actions  against  third  possessors. 

Qeneres  ys.  Simon,  21  A.  609:  Gantt  ys.  Baton  A  Barstow.  26  A.  509. 

AlUer  where  mere  personal  judgment  asked  on  mortgage 

note. 
Id. 

9.  Where  property  is  subject  to  a  lien  and  privilege  justifying 
a  sequestration  or  provisional  seizure,  it  may  be  seized  where 
found,  under  Act  64  of  1876,  p.  106 ;  but  judgment  limited  to 
property  seized. 

Prior  to  1876  jurisprudence  was  otherwise. 

Gay  A  Co.  ys.  Eaton  A  Barstow,  27  A.  166. 

10.  SuiUfor  labor ^  mippliea  and  material  furnished  to  planta^ 
Hone.  Suits  may  be  brought  before  any  court  of  competent 
territorial  jurisdiction  over  property  by  parties  holding 
claims  against  any  citizen  of  this  State  for  labor  performed, 
or  for  supplies  or  materials  furnished,  or  for  improvements 
made  upon  any  farm  or  plantation  or  real  estate. 

Act  16  of  1886. 

164.  Suits  Relative  to  Successions — In  matters  relative 
to  successions,  the  defendants  though  domiciliated  else- 
where, must  be  cited  to  appear  before  the  court  of  the 
place  where  the  succession  has  been  opened: 

1.  In  all  suits  brought  by  the  heirs  against  each  other, 
until  after  partition  inclusively ; 

2.  In  all  suits  brought  by  the  creditor  of  the  deceased 
previous  to  the  partition; 

3.  In  all  suits  relating  to  the  execution  of  testamentary 
dispositions  until  the  final  settlement  of  the  affairs  of  the 
estate  has  been  effected; 

4.  When  a  partition  of  a  succession  has  been  or  may  be 
made  belonging  to  one  or  several  heirs,  who  are  present 
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must  be  carried  before  the  court  having  cognizance  of  the 
principal  action  in  which  demands  in  warranty  arise; 

5.  Foreigners  and  those  having  no  Known  Place  of  Resi- 
dence— When  the  defendants  are  foreigners  or  have  no 
known  place  of  residence  in  the  State,  they  may  be  cited 
wherever  they  are  found. 

6.  Joint  Obligors — ^When  the  defendants  are  joint  obli- 
gors, they  may  be  cited  at  the  domicile  of  any  one  of 
them; 

7.  Official  Bonds — In  suits  to  enforce  the  collection  of 
bonds  of  State  and  parish  officers,  the  courts  of  the  parish 
in  which  the  officers  exercise  the  duties  of  their  offices 
:shall  have  jurisdiction  over  the  securities,  it  matters  not 
in  what  parish  they  may  reside. 

8.  Trespass  on  Real  Estate — In  actions  of  trespass  on 
real  estate,  and  in  all  matters  relating  to  real  servitudes, 
be  they  natural  or  conventional,  the  judge  of  the  place 
where  the  property  is  situated  shall  have  cognizance  of 
the  cases. 

9.  Trespass  by  Corporations — In  all  cases  where  any 
corporation  shall  commit  trespass,  or  do  anything  for 
which  an  action  for  damages  lies,  it  shall  be  liable  to  be 
sued  in  the  parish  where  such  damage  is  done  or  trespass 
committed. 

R.  S.  19, 2412;  C  0. 1290,88, 1137, 1291;  C.  P.  129. 

Par.  1.  Partition  of  immovables  by  destination. 

Anderson  vs.  Stille,  12  A.  670. 

• 

Par.  2.  Partner. 

S«e  C.  P.  162. 

But  stockholder  sued  by  a  corporation  must  be  sued  at  his 

domicile. 

Bank  yb.  Lattlmore,  4  B.  343. 

Par.  3.  Suits  against  syndic  as  such  for  possession  of  property 
surrendered  by  insolvent  must  be  brought  before  court  hay- 
ing jurisdiction  of  the  failure. 

44  A.  461;  41  A.  41. 
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Whebk  Suits  Md3t  Bs  Bsouqbt. 


ax.  4.  Wftrranty. 

OllTer*!.  Bry  AStepbeD*,  TA.  no. 

ar.  S.  Foreigners,  or  non-reBidentB  of  the  State,  Bned  vhen 
found. 

D«ForetT8.  Guiman.  SO  A.  9K,  9«3. 

ar.  6.  Joint  obligors. 

sines  Act  lOB  ot  1B70  foDDd  In  Aota  ISTl,  p.  19:  Adam*  *  Oo.  Tt.  FKon«U 
8cottet«ls..2BA.S3S. 

ar.  7.  Sotta  on  official  bonds. 

c.  p.  ita. 
kT.  8: 
Ttere  oorporaHon  eommitM  tnspatf  or  doe»  act  eauting  damage. 

DDBtou  TB.  B.  B.  Co.,  SS  A.  79S. 

Bnt  for  passive  breaches  of  contract  corporations  mnst  be 
ened  at  domicile. 

MonEKOmerj  tb.  Lerae  Co  ,  W  A.  fiOT. 

By  statute,  breaches  of  certain  contracta  may  be  sned  on 
where  breach  occurs.  Thus  public  carriers  may  be  sued  at 
point  of  delivery  for  all  freight  which  they  may  I^,  refuse 
or  neglect  to  deliver,  or  for  all  damages  for  such  failure,  or 
for  damages  done  to  goods  tn  transit. 

Act  W  ot  188S. 

And  also  laborers'  claims  for  work  done ;  and  corporation 
most  designate  local  agent  to  receive  procesa. 

Act  IM  ol  1880. 

TtUm  22  of  Act  37  of  2877  except*  Morgan'!  LouMana  (ft  Itaas 
road  Company  from  all  suiff  except  for  tretpam  onteide  ef  Ua 
'.  domicile. 

iJnol  GOBBJDTB.  Morgan's  B.B.  Co.,  MA.  1ST;  Bt.  Julian  TI.B.B.OO.,  89 
L.  10S4.  "^ 

Ttat  M  tretpaai. 
An  act  implying  use  ot  force,  such  as — 

(a)  Trilling  a  mule. 

Sttte  ex  raL  B.  B.  Co.  tb.  Jodse,  Bt  A.  004. 

(b)  Violation  of  a  general  duty,  not  a  contract  obligation, 
nnless  violation  of  contract  is  accompanied  by  violence. 

Brlgbam  vb.  Curator,  X  A.  BIT. 

tUion,  allcgiTtg  action  to  be  ex  delicto,  not  oonclttafve;  nature 
iM  determines. 

ho  TB,  CUTOllton,  10  A.  TIS. 

1 22  of  1894  amends  O.  P.  165  lo  otto  add:  In  att  suits  on 
Hey  c/  insurance,  plaintiff  hoe  option  to  sue  at  domicile,  or 
B  agency  it,  or  tehere  loss  occurred. 

I  Act  167  of  1894  plaintiff  may  stM  in  ploee  where /aetory 
edfor  tugar  cane  or  syrup  sold. 


166-168  Where  Surrs  Must  Be  Brought. 

i66.  Defendant  Residing  in  Different  Parishes — If  a 
defendant  reside  alternately  in  different  parishes,  he  must 
be  cited  in  that  in  which  he  appears  to  have  his  principal 
establishment,  or  his  habitual  residence. 

If  his  residence  in  each  appear  to  be  nearly  of  the  same 
nature,  in  such  a  case  he  may  be  cited  in  either,  at  the 
choice  of  the  plaintiff,  unless  he  has  declared,  pursuant 
to  the  provisions  of  the  law,  in  which  of  those  parishes  he 
intended  to  have  his  domicile. 

C.  C.  41. 

Equivocal  domicile. 

1.  When  domicile  is  doubtful  defendant  may  be  sued  at  eitber 
place  at  option  of  plaintiff. 

Berry  T8,  Qaudy,  lA  A.  688;  Taylor  vs.  Baoh,  17  A.  61;  Crawford  TS. 
Beed,  9  B.  248. 

2.  Declaration  of  domicile  governs  in  doubtful  cases. 

Judson  T8.  Latbrop,  1  A.  79;  Cole  ts.  Laoas,  2  A.  947. 

8.  But  not  when  inconsistent  with  acts. 

Yerker  vs.  Broom,  10  A.  94. 

4.  Where  a  man  has  a  dwelling  in  one  parish  and  a  place  of 
business  where  he  spends  part  of  the  day  in  another,  hia 
domicile  is  where  his  residence  is. 

Hill  T8.  Spangenborg,  4  A.  654. 

167.  Where  Defendant  Changes  Domicile — If  the  de- 
fendant change  his  domicile,  he  must  be  cited  in  the 
parish  where  he  has  resided  within  the  last  year,  or  within 
that  where  he  has  declared  in  the  manner  prescibed  by 
law,  that  he  intended  to  have  his  domicile. 

0.  0.  88, 41, 42;  Berry  vs.  Gaudy,  15  A.  588. 

168.  Declaration  and  Acts  of  Domicile — If  the  defendant 
has  not  made  such  a  declaration,  he  may,  nevertlieless, 
be  cited  in  the  parish  where  he  lives,  though  he  has  not 
resided  one  whole  year  in  it,  if  he  has  done  in  that  parish 
acts  which  manifest  sufficiently  that  he  intended  to  make 
it  the  place  of  his  domicile. 

a  O.  88, 4L 
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172  Bequisttes  of  Petitiok. 

2.  The  name,  surname  and  place  of  residence  of  the 
plaintiff. 

3.  The  name  and  the  place  of  residence  of  the  defend- 
ant, or  the  place  where  he  lives. 

4.  The  petition  must  contain  a  clear  and  concise  state- 
ment of  the  object  of  the  demand,  as  well  as  of  the  nature 
of  the  title,  or  the  cause  of  action  on  which  it  is  founded. 

5.  It  must  not  contain  any  insulting  or  impertinent  ex- 
pression. 

6.  It  must  end  by  conclusions  analogous  to  the  nature 
of  the  action  to  which  the  plaintiff  has  resorted. 

7.  It  must  be  signed  by  the  plaintiff  or  his  attorney  in 
fact,  or  by  his  advocate. 

O.  p.  668. 

1.  Petition  muBt  be  in  English  language,  but  parts  not  essen- 
tial may  be  in  other  language. 

Generes  vs.  Simon,  21  A.  668. 

And,  if  not  in  English,  exception  must  be  pleaded  in 
limine. 

Leon  vs.  Boulllet,  21  A.  662. 

2.  Person  Boing  as  agent  must  disclose  name  of  principal. 

WlUard  Y8.  Lugenbuhl,  24  A.  18. 

8.  Name  of  State  in  which  plaintiff  resides  is  sufficient. 

Simpson  vs.  Lombas,  14  A.  108. 

4.  Where  person  has  only  one  name,  that  is  sufficient. 

Baohel  vs.  Jones,  84  A.  110. 

6.  Specific  allegations  required. 

2  B.  816;  Bry  ys.  Fouohe,  11  A.  666. 

6.  Annexed  documents  supplement  vague  allegations. 

Police  Jury  vs.  Mahoudeau,  27  A.  224. 

But  not  so  far  as  to  supply  vital  and  essential  allegations* 

Abadie  vs.  Berges,  41  A.  281. 

7.  In  divorce  suit,  acts  of  adultery  must  be  described  with 
certainty  as  to  time,  place  and  person. 

Ck>mpton  vs.  Compton,  9  A.  499;  Perkins  vs.  Potts,  8  A.  15. 

8.  Evidence  of  whose  intended  introduction  litigants  are 
aware,  causing  no  surprise,  is  not  excluded  for  want  of  ex- 
plicit pleadings. 

Assurance  Oo.  vs.  Ulhom,  41  A.  386;  Doulnt  vs.  MoManus,  87  A.  Wt, 
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176-176  Pbtition— Oyer— Filing. 

1.  Where  defendant  annexeB  act  to  answer,  plaintiff  may 
amend  to  charge  its  simulation. 

West  Y8.  Hickman,  14  A.  630. 

2.  Annexed  documents  control  allegations  of  petition  or  an- 
swer. 

Teatonla  Bank  T8.  Wagner, 88  A.  783 ;  14  A.  868;  1 S.  460;  18  A.  680;  37  A. 
334;  7A.  39&;  6L.376;  14  L.  868. 

8.  Bat  do  not  supply  essential  deficiency. 

Abadie  vs.  Berges,  41  A.  38. 

4.  Eyidence  need  not  be  alleged  to  be  in  writing. 

Brown  ys.  Oayes,  19  A.  438. 

175.  Oyer — But  if  the  title  on  which  the  demand  is 
founded  be  an  act  under  private  signature,  or  a  note  bear- 
ing the  signature  of  the  defendant,  it  shall  not  be  neces- 
sary to  annex  to  the  petition  the  original  of  such  an  act,  or 
the  note  itself,  provided  that  if  the  defendant  pray  a  view 
or  oyer  of  the  document  declared  upon,  the  court  shall 
order  the  same  to  be  filed  within  a  reasonable  delay,  and 
in  default  of  the  plaintiff's  complying  with  said  order,  his 
petition  shall  be  dismissed. 

S.  8.  631, 3638 ;  C.  p.  834, 836, 494. 

1.  Defendant  can  not  demand  oyer  of  unmatured  notes  not 
sued  on. 

Ck>nBolidated  Assooiatlon  tb.  Hughes,  10  A.  610. 

2.  Defendant  may  refuse  to  answer  until  he  has  oyer  of  docu- 
ments sued  on. 

Police  Jury  ys.  Mahoudeau,  37  A.  336. 

8.  Defendant  can  not  demand  oyer  of  document  not  sued  on, 
but  which  is  to  be  used  in  evidence. 

Ins.  Ck>.  vs.  Harrison,  36  A.  1. 

176.  Filing  Petition,  etc. — The  petition,  together  with 
all  the  annexed  documents,  must  be  delivered  to  the  clerk 
of  the  court  to  which  it  is  addressed,  who  shall  receive  it, 
and  endorse  immediately  the  date  of  the  day,  month  and 
year  when  he  received  it. 

Party  filing  documents   must  see  that  clerk   marks  them 

"fUed." 

Ford  ya.  Brookf,  85  A.  Ul ;  Stafford  ts.  Harper,  S3  A.  lon. 
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Petition — Copy — Citatioii.  177-17S 

f^aiTcr  of  Serrice,  etc. — The  defendant,  or  hb 
,  may  waive  the  service  of  plaintiff's  petition,  pro- 
e  defendant,  or  his  attorney,  certify  in  writing, 
er  his  signature,  on  the  back  of  the  original  de- 
y  the  clerk,  that  he  acknowledges  that  the  peti- 
been  duly  served  on  him;  in  such  case  the  clerk 
be  entitled  to  charge  for  a  copy,  nor  the  sheriff 


nay  not  waive  service  of  petition  and  citation, 

icen  of   corpo(atioii  in   suit  to   declare   fortsltnre   of 
Iter. 

WM  Ts.  CltEzens'  Bank,  d  A.  BM. 

ratoTod  hoe. 

te  can  not  waive  on;  legal  T\ght». 

Carpantcr  Ti.  Bestt;,  11  B.  6W ;  Hill  T*.  Barlow,  1  B.  141 ;  Tloknor 
TB.  Calbono,  38  A.  KB;  BleuTena  v*.  Tiaden'  Ins.  Co..  n  A- 
xei  Conu[er  TB.  D«ValooDT(,WA.  1U8. 

[e  Toxy,  however,  acknowledge  service  on  him. 

Baitlettvi.  Wheeler.ll  A.  ftU.  Hlllaadon  Ti.B«a*ler.  lA.9ia; 
Beirt  ol  Fly  Ti.  Noble.  87  A.  W. 


rtay  aeeept  aervUse  and  waive  citation, 
ilattatoT. 

igan  -n.  Herbert,  BO  A.  177. 

•lance  of  tervioe  and  waiver  qf  oUtMon  ottMoriM  de/attU 
unleM  delay  reeerved.     Qiueref 

rs.  Fayne  A  HurlaoD,  tO  A.  498. 

f  ean  not  oertffy  a  waiver. 
inTi.aofle.isA.ee. 

lerk  Mast  Hake  Copy  and  Annex  Citation — 
k  to  whom  the  petition  has  been  delivered,  must, 
the  case  above  expressed,  make  out  a  faithful 
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179  Bbquisitbs  of  Citation. 

and  exact  copy  of  the  same  in  the  language  in  which  it 
waa  presented,  in  order  that  it  may  be  served  on  the  de^ 
fendant,  and  he  must  annex  to  that  copy  a  citation 
addressed  to  the  defendant^  in  the  form  prescribed  in  the 
following  article. 

C.  C.  891. 

L  No  extrn-territorial  service  of  citation. 

Interdiction  of  Dumas,  82  A.  679. 

2.  Defective  citation  cured  by  answer  to  merits. 

Sooiety  T8.  Morris  A  Co.,  24  A.  847. 

179.  Bssentialaof  Citation — The  citation  addressed  to 
the  defendant  must  be  drawn  in  English;  it  must  men- 
tion: 

1.  The  title  of  the  cause. 

2.  The  name  of  the  defendant  to  whom  it  is  addressed, 
the  place  of  his  residence,  or  that  where  he  happens  to  be, 
in  the  manner  set  forth  in  the  petition.  • 

3.  The  name  or  title  of  the  court  before  which  the 
•defendant  is  cited  to  appear. 

4.  It  must  summon  the  defendant  either  to  comply  with 
the  demand  contained  in  the  petition,  of  which  a  copy 
accompanies  the  citation,  or  to  deliver  his  answer  to  the 
petition  in  the  office  of  the  clerk  of  the  court  in  which  he 
is  cited  to  appear.  The  place  where  such  office  is  held 
must  be  expressed. 

5.  The  citation  must  express  the  number  of  days  given 
to  the  defendant  to  file  his  answer,  according  to  the 
•distance  from  his  residence  to  the  place  where  the  court 
is  held,  to  be  reckoned  from  the  day  when  the  citation 
was  served. 

6.  It  must  express  the  date  of  the  day,  month,  and  year, 
when  it  was  delivered. 

7.  It  must  be  signed  by  the  clerk  who  delivers  it,  and 

express  his  quality;  it  must  be  sealed  with  the  seal  of  the 

court  by  whose  order  it  is  given. 

C.P.818.  ■  ' 
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OiTATioir — Answer,  180 

tOe*  of  oUatbm. 

,e  of  okoBe  ma,j  appear  In  any  part  of  dtatioiL 

mk  Ti.  Elui,  10  R.  X. 

Man  moat  be  addreaaed  to  defeodaat: 

A.  MO. 

i)  Not  to  a  peraon  claimed  to  be  agent. 

Jacob  Ti.  Trera,  38  A.  (05. 

\)  Not  to  a  third  peraon,  even  wben  aerred    on  de- 
fendant. 

W  add  II  ya.  Fajne  A  Harrlion,  38  A.  fTI. 
at  ob%on  mnst  be  each  cited. 
iBIano  TB.  Uarsoadet,  X  A.  184. 
;  cItatJOD  to  cnrator  ad  hoc  of  absentee  valid. 
A.  lat  1  Coop«T  TB.  Folk,  3  A.  isa ;  Monition  ot  Ball,  11  A.  SU. 
ver  to  receive  citation  tor  another  mnat  be  expreaa  and 
dal. 

iBIauc  Ti.  FeiToaz,  11  A.  37. 

ttlons  to  representatives  of  parties  litigant  most  men- 
capacitiea. 

ilocbe  va.OrJvot,  laA.  ISt;  OaiuDti  vs.  Bank,  30  A.  16;  (eeOaldwall 
ra.  Bein  ot  Cooper,  6  K.  9i  BarriB  TI.  Alexander,  1  B.  BO. 

mber  of  days  delay  miist  be  ^ven. 

apny  ta.  Aroeneaoz,  31  A.  639. 

st  be  signed  by  clerk  or  depaty. 

isoeulon  of  Hatlgny,  33  A.  171. 

py  of  citation  need  not  have  seal. 
edley  ti.  Vorla,  3  A.  IW. 

ia  not  abaoIuf«t|r  regKired  in  citation. 

Bead,  33  A.  65. 
ildence  ot  defendant  when  it  la  stated  in  accompanying 

looeaiJon  ot  Marlgny,  33  A.  17l. 

ce  where  court  la  lield,  provided  citation  shows  name  of 

^  and  what  coort  issues  It. 

iDdry  TS.DIok«on,7  A.  38$;  Drlsga  ya.  Uorgan,  ID  B.  US. 

leie  citation  or  retom  detective,  cause  ia  remanded. 

Idlse  t  Co.  TB.  Kuox  t  Pagli,  is  A.  ISO;  AdamsACo.  TB.BaBl)«,W 
A.  Ml. 

telay  for  Answering — The  delay  to  be  expressed 
ation  consists  of  ten  days,  to  be  counted  from  the 
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181  Petition^,  Copy  fob  Each  Defendant. 

time  the  citation  has  been  served,  which  are  allowed  to 
the  defendant  to  comply  with  the  demand  of  the  petition, 
if  the  defendant  reside  in  the  place  where  the  court  is 
held,  or  within  ten  miles  from  such  place. 

If  the  defendant  reside  at  a  greater  distance,  the  afore- 
said delay  shall  be  increased  by  one  day  for  every  ten 
miles  that  his  residence  is  distant  from  the  place  of  hold- 
ing the  court  before  which  he  is  cited  to  appear. 

In  counting  the  ten  days  neither  the  day  when  the  cita- 
tion has  been  served,  nor  the  day  when  the  delay  expires, 
are  included. 

O.  p.  818,  S81, 1063. 

1.  Ten  fall  days  must  be  allowed.    Default  prior  to  that  null 
and  judgment  null. 

2  R.  448;  Fowler  vs.  Smiih,  1  B.  448;  Arthur  ts.  Ooobran,  12  R.  43;  Will- 
iams V8.  Dann,  2  A.  806;  Hart  A  Co.  vs.  Nixon  A  Co  ,  23  A.  187;  S?ans 
▼8.  Payne,  80  A.  498. 

2.  Where  last  day  falls  on  dies  noit,  whole  of  next  day  is  al. 
lowed. 

Gatberwood  vs.  Shepard  80  A.  677;  Garland  ts.  Holmes,  12  B.  42  ;  Mer- 
cier  Ts.  JudRe,  29  A.  228. 

8.  Provision  for  delay  according  to  distance  from  court  house 
does  not  apply  to  defendants  residing  out  of  State. 

West  vs.  Wilson,  4  L.  220. 

4.  Distance  to  court  house  computed  over  ordinary  road,  not 
a  mere  cut-ofP. 

Woodward  ts.  Dashlell,  16  L.  186. 

i8i.  Number  of  Copies — If  there  are  two  or  more  de- 
fendants to  the  suit,  the  clerk  shall  make  out  as  many 
copies  of  the  petition  as  there  are  defendants  in  the  cause^ 
whether  they  all  reside  in  the  parish  where  the  court  is 
held,  or  in  different  parishes,  even  if  these  be  out  of  the 
jurisdiction  of  that  court. 

C.  C.  2065. 

1.  Where  a  partnership,  not  commercial,  is  sued,  each  mem- 
ber must  be  cited. 

McQee  ts.  McCord  et  al.,  14  L.  162;  SteTenson  A  Co.  ts.  Biter,  28  A.  42U 
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FEimoK  AMD  Oraitoh,  How  Sbkted.  183-184 

ler  when  flnn  ia  commercUl. 

eamey  Tt-Spenoer,  It  A.S70;  HonUgne  n.  Well  ABio.,  M  A.51. 
fttloa  mast  be  addreosed  to  both  wife  uid  hnabuid, 
in  one  rfngle  dtfttlon  isanes. 

urEoneauz  vs.  Down,  19  A.  108. 

)ne  Citation  and  One  PetitioD  for  Husband  and 
[inors,    Partnership   Corporation,    Absentees — 

sless,  if  the  defendants  are  husband  and  wife, 
s,  interdicted,  or  absent  persons  having  the  same 
or  person  represented  by  the  same  attorney  in 
partners  of  the  same  firm,  or  members  of  the 
poration,  it  will  be  sufficient  to  deliver  one  single 
ind  one  single  copy  of  the  petition  to  the  person 
ting  such  defendants. 


ation  to  the  wifeftnd  "herhiuband"  Is  a  anffideat  clta- 
I  to  the  tatiBband. 

bIppB,  TB.  SnOdgTHSB.  BI  A.  S8. 

e  citation  saiBcient. 

jrdan  ACo.  tb.  Auderaon.n  A.ISO;  OaIhsb  vi.  HoTTlB.tB.  <;Qiliiiore 

vs.  Ollinore,  B  A.  197 ;  MoBlvin  rs.  Tkylor,  BO  A.  SBl, 

mmerctal  firm  is  meant  In  above  article. 

*Co.  T*.  BiBer.SSA.  <31. 


Ilerk  Sends  Petition  and  Citation  to  Sheriff— The 

8t  address  without  delay,  the  copy  of  the  citation 
e  petition  intended  to  be  served  on  the  defendant 
eriff  of  the  parish  where  that  defendant  resides. 

d.,  For  Defendants  in  Other  Parishes — If,  among 
idants,  there  be  some  who  reside  out  of  the  juris- 
)f  the  court  before  which  the  suit  is  pending,  the 
ist  address  to  the  sheriffs  of  the  different  parishes 
,ey  reside,  copies  of  the  citation  and  petition  in- 
or  such  defendants,  in  order  that  they  may  be 
<n  them,  and  such  return  made  of  the  service  as 
ter  provided. 
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185-189  Sbbvicb  w  Citation— Eetubn. 

1.  No  process  can  be  served  outside  of  the  State. 

Interdiotlon  of  Dumas,  82  A.  679. 

2.  See  Act  92  of  1898  constitating  overseers  agents  of  non* 
resident  owners  to  stand  in  judgment  in  suits  by  laborers  for 
wages,  etc. 

185.  Endorsement  by  Sheriff — ^The  sheriff  to  whom  the 
clerk  delivers  or  addresses  copies  of  a  petition  and  cita- 
tion to  be  served  on  a  defendant,  in  the  manner  above 
provided,  shall  endorse  upon  the  same  a  certificate  of  the 
day,  month  and  year,  when  those  documents  have  been 
received  by  or  delivered  to  him. 

186.  Service  by  Sheriff — ^The  sheriff  must  serve  those 
copies,  without  any  delay,  on  the  defendant  named  in  the 
citation;  and  when  there  are  several  defendants  to  the 
same  suit,  he  must  make  as  many  services  as  there  are 
citations;  always  conforming,  in  either  case,  with  the 
provisions  hereafter  enacted. 

C.  p.  1028. 

1.  Ordinary  diligence  in  service  is  required. 

Bloomfleld  ys.  Jones,  2  A.  936. 

2.  Service  by  def(icto  sheriff  is  good,  and  no  exception  as  to 
sheriff's  capacity  allowed. 

Gradnige  ys.  Moore,  10  A.  670,  citing  6  A.  156,  6  A.  161, 8  A.  688. 

187.  Modes  of  Service — ^The  citation  and  the  petition 
accompanying  it  may  be  served  in  two  different  ways, 
by  being  delivered  to  the  defendant  in  person,  or  by  being 
left  at  his  domicile. 

• 

188.  Personal — The  service  is  made  in  person  when  the 
citation  and  petition  are  delivered  to  himself. 

189.  Domiciliary — It  is  made  at  the  domicile  when  the 
copies  of  the  citation  and  petition  are  left  at  the  usual  place 
of  domicile  or  residence  of  the  defendant,  if  he  be  absent, 

118 


SmnaB  or  (TiTtTiftw    BiiimM,  IHI 

ering  them  to  a  persoa,  apparently  above  the  age 
eeo,  living  in  the  house. 

8. 

Iff't  return  of  tervice  at  domteite  must  tltoun 

imt  seiTlce  wm  made  at  domicile.    Service  at  stoz*  not 

inected  witb  dwelling  Invalid ;  so  also  at  office. 

iduus  A  Co.  T8.  Baalle,  a  A.  ini;  UktEh  tb.  Tblerry.Sg  A.Mli  Ho. 


lat  U  etore  was  domicile,  eervlce  vas  made  there, 
lat  defendant  was  absent. 

:  n.  St.  jQlIen,  11  A.  MO;  Seo- 

lat  the  service  was  made  on  one  living  In  the  honse  with 

lendant. 

Talker  ti.  Barelll,  tl  A.  ITO;  Levi*  ti.  Smlth.M  A.  ei7:  Feaxel  va. 
Cooper,  ISA.  t«li  Tblbodku  is.  WrlBbt,>  A.  UV;  Cole  TS.  Hoaba,31 
A.tUI;  l«A.61T,uidoa<eaoltedi  Amaalt  va.  St.  Jnlion,  31  A.  UO. 

■at  B^d  person  was  apparently  above  the  age  ol  fourteen. 

LOams  A  Co.  T».  Ba«IIe,  IS  A.  101. 

lat  sheriff  knew  name  of  party  to  whom  he  handed  dta- 
a  or  learned  it  by  interrogating  that  person. 

t'Hara  is.  Lumber  Co.,  41  A.  US. 

tdment  of  return : 

here  service  was  good,  but  retnm  bad,  sheriff  may  amend 
en  case  Is  remanded. 

iduna  *  Co.  tb.  Baatle,  a  A.  IDl ;  O'Hara  t  Whitney  vs.  Lomber  Co., 
42  A.  137. 

it  not  after  }ndgment  when  citation  Is  noil. 

«Blana  va.  Peiroui,  Jl  A.  18. 

;  qlfloer  amende: 

deputy  serving  may  amend. 

[oKnlsbt  n.  Connett,  14  A.  SK. 

»  anywhere  at  domioile  i»  valid.  Oveneer  in  rear  q^ 
on  tfiay  be  eerved  there. 

■Ion  of  HoOklop,  10  A.  lU;  HazweU  va.  Collier,  a  B.  SS;  Booaiesn  tb. 
fre.HA.ai>. 
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(EJ  Return  9ole  evidence  of  $ervioe: 

1.  Citation  proved  only  by  sheriiTB  return — ^not  by  parol  evi- 
dence. 

Gliddon  YS.  Ooos,  21  A.  682;  LeBlano  ys.  Perronz,  21  A.  26;  Harrfg  Yi. 
Alexander,  1 B.  80;  Hobson  ys.  Peake,  44  A.  887. 

2.  Return  itself,  nnaided  by  evidence  aliundej  most  establiah 
all  essentials  of  domiciliary  service. 

Corcoran  Y8.  Blddell.  7  A.  288. 

190.  Service  on  Defendant  Sui  Juris — ^The  petition  and 
citation  must  be  served  on  the  defendant  in  person  or  left 
at  his  domicile,  in  the  manner  provided  in  the  two  preced- 
ing articles,  in  all  cases  where  the  defendant  is  of  age, 
enjoys  civil  rights,  is  present  in  the  place,  or  has  there  his 
acknowledged  domicile  or  residence. 

C.  p.  254. 

191.  Service  on  Defendant  not  Stii  Juris — But  if  the 

defendant  be  a  minor,  a  person  interdicted,  or  a  married 
woman,  or  if  the  suit  be  brought  against  the  members  of  a 
corporation,  of  a  public  institution,  or  of  a  commercial 
partnership, the  petition  and  citation  must  be  served  in  the 
manner  hfereafter  provided  in  the  following  articles. 

192.  Service  on  Married  Woman — If  the  petition  and 
citation  be  directed  against  a  married  woman  not  sepa- 
rated from  bed  and  board  from  her  husband,  the  service 
may  be  made  by  delivering  to  either  the  husband  or  the 
wife,  or  by  leaving  them  at  the  domicile  of  the  latter,  by 
delivering  the  same  to  a  person  apparently  above  the  age 
of  fourteen  years,  living  in  their  house. 

1.  Citation  addressed  to  wife  and  husband,  and  served  npon 
the  wife  in  person,  is  sufficient. 

Gaines  ys.  Morris,  6  R.  4;  Harris  y8.  Alexander,  1  B.  80;  Holt  vs. 
Liquidators,  33  A.  678. 

2.  Also  if  served  on  the  husband. 

McBlYin  YS.  Taylor,  80  A.  532;  Jordan  A  Co.  ys.  Anderson,  29  A.  749. 

193.  Service  on  Woman  Divorced  or  Separated — But  if 

the  woman  be  separated  from  bed  and  board,  or  divorced 
from  her  husband,  the  service  must  be  made  as  if  $oie, 
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..  Sendee  on  Tutor  or  Curator — If  the  suit  be  brought 
9t  minors  not  emancipated,  interdicted  or  absent  per- 
whose  property  is  admiaistered  by  a  curator,  then 
itition  and  citation  must  be  served  either  by  delivery 
•aoQ  to  the  tutor  or  curator  of  such  minors,  inter- 
l  or  absent  persons,  or  by  leaving  them  at  the  usual 
of  domicile  or  residence  of  such  tutor  or  curator. 


.  Service  on  Special  Tator — If  the  minors,  the  in- 
ted  or  absent  persons,  against  whom  the  suit  is 
ht,  had  no  tutor  or  curator,  and  the  plaintiff  has  had 
:ial  tutor  or  curator  appointed  to  defend  them  in  the 
he  service  must  be  made  on  that  curator  in  person, 
[lis  domicile. 
0.K;  C.P.  ne.9si. 

1.  Service  on  Agent — Nevertheless,  if  the  person  ab- 

las  an  attorney  in  fact,  whose  name  appears  in  the 

>n,  the  sheriff  shall  serve  the  same  on  that  attorney 

t,  in  person  or  at  his  domicile. 

C.  17 1  Me  An.  MC,  CoDBtltntloa  1879,  u  U  aeiTloe  on  ftsent  ot  torelgn 

orporationB. 

Service  of  dtation  on  one  alleged  to  be  attorney  tn  fact  Is 
Invalid  If  be  be  not  ancb  agent. 

Farmer  VB,  Hafley,  BS  A.  2M. 

Or  on  former  agent  of  disBolved  fizm. 

CooeiT  vs.  Botohlord,  Biown  t  Co.,  W  A.  ttO, 

Betom  does  not  prove  agency. 

JobiKOa  TB.  Brown,  18  A.  IM,  uid  oaiM  oEMd. 

Service  on  agent  of  defendant  Is  mflBcient,  provided  agency 
appean  in  petition. 

FIllBTi.  Kenner,  16I.ST0;  Unnlolpallt^Ti.  Obareti.t  A.  tSS. 

.  Service  on  Emancipated  BClnor — When  the  suit  is 
ht  against  an  emancipated  minor,  the  sheriff  must 
the  citation  and  petition  on  such  minor  in  person  or 
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at  his  domicile 9  unless  he  is  absent  from  the  State,  in 
which  case  they  must  be  served  on  the  advocate  appointed 
by  the  judge  to  defend  him. 

198.  Service  on  Corporation,  Banks,  Partners,  etc.— 
When  a  suit  is  brought  against  a  corporation,  a  public  in- 
stitution, or  against  persons  associated  in  ordinary  part- 
nership, the  service  must  be  made  as  follows : 

Public  Corporations — In  suits  against  the  corporation  of 
cities  and  of  other  places,  on  the  Mayor  in  person,  or  on 
any  other  officer  exercising  similar  functions,  or  in  his 
absence,  at  the  place  where  he  holds  his  office,  by  delivery 
to  some  of  the  officers  employed  there. 

Banks — In  suits  against  banking  establishments,  on  their 
president  in  person,  or  at  the  house  where  the  bank  is  kept, 
by  delivery  to  the  teller,  or,  in  his  absence,  to  some  other 
officer  of  the  establishment. 

Other  Corporations — In  suits  against  other  civil  or  re- 
ligious corporations  or  public  institutions,  on  their  presi- 
dent in  person,  or  at  their  office,  if  they  hold  such  in  per- 
manence, by  delivery  to  some  of  their  agents. 

Commercial  Firms — In  suits  against  any  commercial 
association  trading  under  a  title  or  as  a  firm,  on  any  of  the 
partners  in  person,  or  at  their  store  or  counting  house,  by 

delivery  to  their  clerk  or  agent. 

0.  p.  ua,  u9. 

1.  Foreign  corporations  must  nominate  resident  agent  who 
may  be  cited. 

Constitution,  Art.  346. 

2.  Foreign  corporation  sued  through  general  agent,  not  mere 

sub-agents. 

Weight  Ys.  Liyerpool,  London  and  Globe  Ins.  Oo.»  80  A.  1188. 

8.  And  Buch  corporation  can  not  defeat  suits  by  revoking 
power  to  agent. 

Michftel  TS.  Mutnal  Ins.  Co.,  10  A.  787. 

4.  Authority  to  receive  service  of  citation  must  be  spedaL 

Bowland  ts.  Pascal's  Bzecutors,  10  L.  586;  DeLisardi  vs.  PoaTerln*  4 
B.  886;  Dickson  vs.  Morgan,  6  A.  683. 
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him,  stating  in  what  manner  this  notification  has  been 
effected  conformably  to  the  following  provisions. 

1.  Betnm  can  not  certify  waiver  of  service. 

Shannon  tb.  Gofle,  15  A.  88. 

2.  False  return  may  be  shown  in  action  to  annnl  Jadgment 

Sloan  T8.  Meiuml,  6  A.  918. 

301.  Returns  of  Domiciliary  Service — ^If  the  service 
was  made  at  the  domicile  of  the  defendant  by  delivery 
to  a  third  person,  the  sheriff  must  state  in  his  return  : 

1 .  Where  the  domicile  or  the  house  inhabited  by  the 
defendant  is  situated. 

2.  The  name  of  the  person  on  whom  the  service  was 
made;  whether  such  person's  name  was  known  to  him,  or 
whether  he  learned  it  by  interrogating  that  person ;  or,  in 
the  latter  case,  if  the  person  refused  to  tell  his  name,  the 
return  must  mention  that  circumstance. 

See  0.  P.  189  and  authorities. 

Sheriff  presumed  to  know  the  person  whom  in  his  certificate 
he  states  he  was. 

Whiting  YB.  Haggerty,  6  A.  686. 

303.  Same — ^The  same  formalities  which  are  prescribed 
in  the  preceding  articles  must  be  observed  by  the  sheriff 
in  serving  citations  at  the  office  of  chartered  banks  or 
other  public  institutions,  or  at  the  counting  house  of  com- 
mercial establishments,  or  on  board  of  ships  or  vessels. 

303.  Recitals  of  Return — Signature — ^The  return  of 
the  sheriff  must  state  the  day,  month  and  year,  when  the 
process  was  served,  and  be  signed  by  him. 

• 

304.  Return  of  Original  to  Clerk — Immediately  after 
a  service  of  the  process,  the  sheriff  must  send  back  to 
the  office  of  the  clerk,  from  whom  he  received  it,  the 
original  citation  on  which  his  return  has  been  endorsedt 
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3.  Where  order  of  court  directing  administrfttor  to  acooiuit  is 
served  on  him. 

Farmer  ts.  Judge,  81  A.  116. 

4.  Where  it  is  waived  or  acknowledged  to  have  been  aervad. 

Bartlett  yb.  Wheeler,  81  A.  Ml ;  Fly  yb.  Noble,  87  A.  667. 

6.  In  proceedings  by  role,  in  settlement  of  succesaiona  aii.4 
inflk>lvenciea,  etc. 

Isaacson  ys.  Judge,  84  A.  7& 

6.  Where  oppositiona  to  respite  or  surrender  are  made. 

Anderson  yb.  His  Creditors,  82  A.  8.2;  Hajewski  ys.  Creditors,  40  A.  OL 

(E)  Citation  VHiived. 

1.  By  plea  to  Jurisdiction  and  by  plea  of  lU  penden$. 

City  YS.  Walker,  28  A.  808. 

2.  By  plea  to  merits,  such  as  prescription. 

Nicholson  A  Co.  ys.  Jennings,  27  A.  482. 

(F)  WaM  of  citation  cured. 

By  appearing  in  cause  for  any  purpose  except — 

(a)  To  object  to  citation. 

LiYingston  ys.  Dick,  1  A.  823;  Tutorship  of  Heirs  of  BjlaBd^aS 
A.  756;  Succession  of  Baumgarden,  85  A.  180. 

And  so  on  appeal. 

Id. ;  City  Y8.  HaU,  21  A.  488. 

(b)  To  move  for  bond  for  costs. 

Collier,  Tutrix,  ys.  R.  B.  Co.,  41  A.  87. 

(c)  To  move  to  set  aside  writ  of  arrest. 

Jacoh  YS.  Sartor ious,  8  A.  9. 

(d)  To  appeaL 

Marin  ys.  Thierry,  29  A.  862. 

(O)  Ex  parte  orders.     Usually  invalid  w?ien  no  notice  given  to  par* 
ties  interested f  hence  following  ex  parte  orders  will  be  set  Ciside: 

1.  Order  on  rule  taxing  fees  of  experts. 

state  YS.  Gauthreauz,  85  A.  116S. 

2.  Order  reinstating  on  docket  a  suit  once  dismissed. 

Lacroix  ys.  Bangs,  19  A.  88. 

8.  Order  setting  aside  a  continuance. 

Ogden  YS.  Wilson,  18  A.  586;  8  L.  445. 

4.  Order  dissolviujg  attachment. 

Claflin  ft  Co.  ys.  Lisso  ft  Scheen,  81  A.  172. 

6.  Order  annnltiug  appointment  of  administrator  pro  leiapora. 

state  ez  rel.  Duncan  YS.- Judge,  18  A.  528. 
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of  February,  or  on  Good  Friday;  nor  shall  any  arrest  be 
made  after  sunset,  on  any  individual  within  his  domicile^ 

B.  8.  824,  033,  1114;  0.  P.  387, 818,  768. 

1.  Diesnon:  By  Act  98  of  1892  foUowing  and  no  others  are  legal 
holidays:  Sundays,  the  first  of  January,  eighth  of  January, 
twenty-second  of  February,  Qood  Friday,  Fourth  of  July,, 
the  first  of  November,  twenty -fifth  of  December,  Thanks- 
giving Day  as  designated  by  President,  Mardi  Gras  and  25tb 
of  November  in  the  parish  of  Orleans,  and  every  Saturday 
from  twelve  noon  to  twelve  midnight  in  cities  and  towns 
whose  population  exceeds  one  hundred  thousand. 

866  Act  9  of  1880,  p.  16. 

2.  Act  98  of  1892  fixes  time  for  protesting  bills  and  notes 
maturing  on  Saturdays,  etc. 

866  also  Act  13  of  1876,  p.  37. 

8.  Writs  of  arrest,  attachment,  sequestration,  provisional 
seizure  and  injunction  may  issue  on  Sundays  and  legal 
holidays. 

Act  98  of  1690. 

4*  When  first  day  of  term  falls  on  legal  holidayi  court  opens 
on  first  1^^  day  thereafter. 

MmikeU  tb.  Homer,  10  A.  641. 


SBOnON  IV. 

0/  the  Conservatory  Acts  Which  May  Accompany  the 

Demand. 

2o8.  Provisional  Orders — He  who  brings  action  may,  in* 
certain  cases  provided  by  law,  obtain  provisional  orders, 
either  against  the  person  of  his  debtor  or  his  property,  in 
order  to  give  effect  to  the  suit  which  he  has  brought  or 
intends  to  institute  against  him. 

C.  p.  136. 

1.  Debtor  must  be  cited  and  served  though  arrested. 

Wall  T8.  Wilson,  3  L.  171. 

2.  Mere  informality  in  petition  will  not  vitiate  a  legal  arrests. 

D68ba  YB.  SolomonB,  13  L.  373. 
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give  sufficient  security  that  he  shall  not  depart  from  the 
State  without  the  leave  of  the  court ;  provided,  that  no  citi- 
zen of  another  State  shall  hereafter  be  arrested  in  this  State 
at  the  suit  of  a  resident  or  non-resident  creditor,  except  in 
cases  where  it  shall  be  made  to  appear,  by  the  oath  of 
the  creditor,  that  the  debtor  has  absconded  from  his  resi- 
dence. 

B.  S.  87, 624,  8586;  0.  P.  214. 

1.  Act  abolishing  capias  od  BoUtfaoiendum  does  not  abrogate 
statute  providing  for  incarceration  of  debtor  for  fraud. 

Mlltenberger  ts.  Bargess,  10  A.  8;  Qottsohalk  ts.  Meyer  28  A.  885. 

2.  Acts  granting  right  to  arrest  must  be  strictly  construed. 

Ley!  A  Nayra  ys.  Leyy,  20  A.  652. 

8.  A  writ  of  arrest  may  be  obtained  on  a  claim  for  damages 

arising  ex  delictOj  when  amount  is  certain. 

Block  y 8.  Banner mann,  10  A.  1;  Canal  Bank  ys.  Scroeder,  7  A.  616; 
Wilder  ys  Bush,  7  A.  667 

4.  Agent  can  not  take  the  oath  above  provided;  creditor  him- 
self must  make  it. 

Merritt,  Bliss  &  Co  ys  Openhef m,  9  A.  64. 

5.  Arrest  for  fraud  is  a  civil  remedy. 

Thompson  ys.  Chapman,  7  A.  259;  Martin  ys.  Chrystal,  4  A.  346. 

6.  Foregoing  proviso  applies  ^only  to  citizens  of  another  State 
of  this  Union — ^not  to  foreigner. 

Bank  ys.  Soroeder,  7  A.  616 ;  Tallaman  ys.  Cardenas,  14  A.  614. 

7.  Word  "  residence '*  refers  to  last  place  of  residence. 

Hand  ys.  Taliaferro,  1  A.  26. 

8.  Partner  may  arrest  debtor  of  the  partnership. 

Brodnaz  ys.  Thorn ason,  1  A.  882. 

9.  Debtor  leaving  State,  even  for  a  limited  time,  may  be  ar- 
rested and  held  to  bail. 

Henshaw  ys.  Ladd,  8  L.  613. 

10.  Affidavit  need  not  state  where  defendant  resides. 

Hanney  ys.  Boehner,  14  A.  872. 

11.  Intention  to  leave  State  easily  presumed  in  cases  of  fraud- 
ulent disposition  of  property. 

Hudson's  Case,  2  M.  i72. 

213.  Writ  Allowed  for  Debt  or  Damages — Such  arrest 
may   be   ordered   in   all   demands   brought  for   a  debt, 
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4.  Surety.    Boimd  by  jadgment  against  debtor. 

Keane  ys.  Fisher,  10  A.  %! ;  Qottschalk  ys.  Meyer.  28  A.  88&. 

5.  Damages. 

(a)  Malice   presomed   from  want  of  probable  canse  In 
arrest. 

King  Y8.  Dittrloh,  28  A.  248;  Letoler  y8.  Huntington,  24  A.  880. 

(b)  Where  no  malice,  no  vindictive  damages  allowed. 

Gourgues  y8.  Howard  et  als.,  27  A.  840. 

(o^  Bnt  actual  damages  may  be  proved  and  allowed  with- 
out malice. 

Perrln  y8.  Blanohard,  16  A.  188;  Philips  ys.  Bonham  A  Iven,  18 
A.  887;  Bogay  ys.  Juillard,  26  A.  807;  WenU  ys.  Bernhardt,  87 
A.  687. 

(d)  Dissolution  of  writ  of  arrest  is  res  judicata  on  ques- 
tion of  right  to  actual  damages. 

Barrimore  ys.  McFeely,  82  A.  1182;  Block  ys.  Meyers,  35  A.  320; 
Boos  YS.  Goldman,  86  A.  188. 

(e)  Oounsel  fees.    Fees  of  attorney  for  procuring  disso- 
lution of  writ  are  allowed  as  damages. 

Boos  YS.  Goldman,  86  A.  188. 

But  not  fees  for  prosecuting  damage  suit. 

Ohapin  YS.  Waterman,  84  A.  61. 

••  Suit  for  damages  premature.  Suit  for  damages  premature 
before  final  termination  of  the  main  suit  unless  the  illegality 
of  arrest  finally  established  by  appeal. 

Wentz  YS.  Bernhardt,  87  A.  688;  citing  16  A.  421 ;  16  A.  8;  88  A.  230. 

7*  Probable  cause.    Probable  cause  saves  damages. 

Hopkins  YS.  Garthwaite,  88  A.  826. 

215.  Oath— by  Whom  Taken — The  oath  prescribed  in 
the  preceding  article  may  be  taken  either  by  the  creditor 
himself,  or,  in  his  absence,  by  his  attorney  in  fact,  or  his 
agent. 

1.  Affidavit  can  not  be  made  by  agent  when  principal  is 
present. 

Wimhlsh  YS.  Wade,  21  A.  181. 

2.  Except  possibly  when  principal  is  sick. 

11  A.  274. 

8.  Absence  of  principal  and  fact  of  agency  need  not  be  sworn 
to ;  may  be  proved  subsequently. 

Schneider  ys.  Verckner,  11  R.  274. 

182 


219  Arrest— DiscHABOB  of  Defkndaht. 

Stated  by  the  plaintiff  in  order  to  obtain  his  arrest  are  not 
true ;  but  the  plaintiff  shall  be  allowed  to  support  them 
by  other  testimony. 

See  LeTl  A  Navra  vs.  Leyy,  30  A.  063. 

(A)  Debtor  may  be  discharged. 

1.  By  disproTing  the  alleged  facts. 

0.  P.  318. 

2.  By  giving  bond  or  note  seonred. 

0.  p.  319,  333. 

8.  By  making  a  surrender  of  his  property,  when  no  charge  of 
fraud  is  pending. 

0.  P.  319. 

4.  By  placing  in  sheriff's  hands  sufficient  property  to  satisfjf 
prospective  judgment. 

O.P.330. 

(B)  Debtor  may  not  be  dUoharged  merely  by: 

Oonfessing  judgment. 

state  ex  reL  Wxmg  Chuxig  tb.  Sheriff,  81  A.  799;  Anderson  n.  Bxink- 
ley,  1  A.  136. 

(C)  Debtor  arrested  after  judgment  must  be  discharged. 

ThomhIU  tb,  Obrlstmas,  10  B.  648. 

219.  Discharge  by  Bond  or  Surrender — The  defendant 
may  also  be  discharged  by  giving  to  the  sherff  his  bond 
for  a  sum  exceeding  by  one-fourth  that  which  is  demanded, 
with  the  security  of  one  good  and  solvent  person,  condi- 
tioned that  he  will  not  depart  for  the  term  of  three 
months ;  and  that  in  case  he  should  depart  before  the  ex- 
piration of  such  time,  or  without  leave  of  the  court,  the 
said  security  shall  pay  to  the  sheriff  the  amount  for  which 
definitive  judgment  shall  be  rendered  in  the  cause. 

When  arrested  on  a  charge  of  fraud,  the  condition  of 
the  bond  shall  be,  that  if  the  fraud  complained  of  be 
established,  the  security  shall  be  liable  for  the  debt  due 
the  complaining  creditor,  in  case  the  debtor  shall  have 
departed  from  the  State  without  leave  of  the  court. 

Any  debtor  who  may  be  imprisoned  under  a  writ  of  ar- 
rest, and  against  whom  no  charge  of  fraud  is  pending, 
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Arrest — ^Discharob  of  Debtor.  220-222 

)  be  discharged  from  arrest,  by  making  a  surren- 
is  property  to  hia  creditors. 
i,B6,Va;  0.  F.  lies. 

Mecharge  by  Deposit  of  Property— The  defend- 
be  discharged  likewise  by  placing  in  the  hands 
iheriff  property  of  sufficient  value  to  satisfy  the 
of  the  plaintiff's  demand,  in  case  judgment  should 
:red  against  him. 

MS. 

Ixrest  on  Unmatured  ObligatioQ — Even  when  the 
ot  yet  due,  if  the  debtor  be  about  leaving  the  State, 
iitor  may  have  such  debtor  arrested,  if  he  make 
above  prescribed,  adding,  that  he  verily  believes 
h  debtor  is  about  to  depart  with  the  intention  to 
his  creditors,  and  setting  forth  specially  the  Cir- 
ces oo  which  that  belief  is  grounded;  but  the  de- 
will  always  be  allowed  to  disprove  such  allega- 
above  provided. 

U,  MS,  lU. 

irtdcle  does  Dot  refer  to  debtors  who  were  non- residents 
tiie  time  debt  was  contracted. 
LnulMead  vs.  Sanderson,  1  K.  ITS. 

Mscharge  of  Debtor  Arrested  When  Obligation 
—The  defendant  thus  arrested  may  be  discharged 
g  his  note  or  obligation  to  the  sheriff  for  a  sum 
ig  by  ooe-fourth  the  sum  due  to  the  creditor  at 
lit  he  has  been  arrested,  with  the  security  of  one 
i  solvent  person,  that  he  shall  appear  when  the 
U  become  due  and  judgment  shall  have  been  ren- 
1  the  same,  and  that,  on-  his  failing  to  appear,  the 
urity  shall   be  bound  to  pay  the  amount  of  said 


HB  may  ane  on  this  obligation,  in  cose  defendant  ab- 
Qds,  by  appointfng  corator  ad  hoo. 

ongheiT  Tl.  Orookg,  U  A.  ias. 


223-225  Arrest — ^Discharge  of  Debtor. 

223.  Arrest  After  Surrender — When — A  debtor,  though 
he  has  called  a  meeting  of  his  creditors  in  order  to  make 
a  surrender  of  his  property,  and  has  obtained  a  stay  of 
proceedings  against  his  person  or  property,  may,  never- 
theless, be  arrested  if  one  or  more  of  his  creditors  declare, 
on  oath,  before  the  court  in  which  the  failure  took  place, 
that  he  or  they  verily  believe  that  such  debtor  intends  de- 
parting from  the  jurisdiction  of  the  court  to  secrete  hb 
person  from  his  creditors;  provided  they  set  forth,  spe- 
cially, the  circumstances  which  have  induced  them  to 
form  such  a  belief. 

This  article  refers  to  arrest  for  debt  simply  and  does  not  re- 
peal or  conflict  with  law  providing  for  arrest  of  applicant 
for  benefit  of  insolvent  laws. 

Figuiere  vs.  His  Creditors,  11  A.  657. 

224.  Discharge — A  debtor  arrested  pursuant  to  the 
provisions  of  the  preceding  article,  may  be  discharged  by 
disproving  the  charge  brought  against  him,  or  by  giving 
to  the  sheriff  his  obligation  for  such  sum  as  shall  be  de- 
termined by  the  judge,  with  the  security  of  one  good  and 
solvent  person,  that  he  shall  not  leave  the  limits  of  the 
jurisdiction  of  the  court  until  after  the  surrender  of  his 
property  shall  have  been  accepted  by  his  creditors  or  duly 
homologated,  and  the  property  surrendered  by  him  de- 
livered. 

C.  p.  1108. 

Debtor  entitled  to  sommary  trial  by  role  to  diasolye  arrest. 

Gardner  ts.  O'Connell,  6  A.  864. 

225.  Sheriff  Taking  Obligation  Returns  It  to  Clerk — 
When  the  sheriff  takes  an  obligation  with  a  surety  in 
any  of  the  cases  specified  in  the  preceding  articles,  he 
must  immediately  return  such  act  to  the  oflSce  of  the  clerk 
of  the  court  where  the  suit  is  pending,  in  order  that  it 
may  be  communicated  to  the  plaintiff. 
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Arrest — Bond  of  Release.  226-230 

.  Twenty  Days  Allowed  to  Except  to  Security  Re- 
l — If  no  exception  be  taken  by  the  plaintiff  to  the 
ency  of  the  security  taken  by  the  sheriff  within 
Y  days  after  said  act  is  so  returned,  no  such  ez- 
Q  shall  ever  after  be  allowed,  and  the  act  of  aureQr 
tie  assigned  by  the  sheriff  to  the  plaintiff. 

.  Role  on  Sheriff  to  be  Hade  Personally  Liable — 
within  twenty  days  after  the  act  shall  have  been  re- 
1  by  the  sherifi  to  the  office  of  the  clerk  of  the  court, 
aintiff  except  to  the  surety  accepted  by  the  sheriff,  as 
ing  solvent  and  sufficient,  said  plaintiff  must  move 
rule  of  the  court,  or  he  may  make  his  exceptions  be- 
ie  judge  in  chambers,  calling  on  the  sheriff  to  show 
,  ten  days  after  being  notified  of  the  same,  if  such 
I  reside  in  the  parish  where  the  court  is  held,  why 
>uld  not  be  made  liable,  personally,  to  the  plaintiff, 
urity  for  the  debt  in  the  same  manner  as  the  security 
ed  by  the  said  sheriff  would  have  been,  had  he 
i  good  and  sufficient. 

3.  W,  tUO,  VJK. 

.  Where  Such  Sheriff  Resides  in  Other  Parish,  Proper 
Allowed — In  case  such  sheriff  should  reside  in 
•r  parish,  the  judge  shall  give  such  delay  as  he  may 
sufficient  to  enable  him  to  appear  and  answer  the 
ranted  against  him,  as  above  stated. 

,  Sheriff  Bound  Personally  if  Security  Insufficient — 
expiration  of  this  delay,  the  court  shall  decide  on 
lidity  of  the  exception  taken  by  the  plaintiff,  and 
I  the  security  received  by  the  sheriff  be  pronounced 
od  and  sufficient,  the  court  shall  adjudge  him  to  be 
to  the  plaintiff  in  the  same  manner  as  the  security 
nproperly  received  by  him  would  have  been. 

Discharge  of  Surety — When — One  who  has  be- 
surety  that  another  shall  not  depart  the  State,  or 


231-233  Arrest — ^Rights  op  the  Surety,  Etc. 

leave  the  jurisdiction  of  the  court  by  which  the  order  of 
surety  was  granted,  and  that  he  will  appear  to  answer  to 
the  judgment,  may  be  discharged  from  all  responsibility 
by  surrendering  to  the  sheriff  the  person  of  the  debtor 
whom  he  had  arrested. 

B.  S.  89,  85, 91,  862,  868,  864,  865;  O.  P.  780. 

1.  Sorety  also  discharged  by  death  of  debtor. 

Frey  vs.  HebeiiBtreit,  1 B.  565. 

2.  Bail  may  coerce  surrender  of  principal. 

Fl8k  TS.  Comstook,  3  R.  25. 

231.  Surrender  by  Surety  at  Any  Time — Such  sur- 
render of  the  person  of  a  debtor  may  be  made  in  every 
stage  of  a  cause,  previous  to  judgment  having  been  ren- 
dered against  the  surety,  as  hereafter  provided. 

0.  p.  785. 

1.  Bven  after  stay  of  proceedings  ordered  and  out  of  thm 

State. 

Bx  parte  Laf  onta,  2  R.  495 ;  Henderson  TS.  Lynn,  2  H.  67. 

2.  But  gumre,  whether  this  applies  since  the  act  of  1840. 

See  Undley  ts.  Hagens,  11 B.  204. 

232.  Steps  Necessary  to  Release  Surety — ^The  sheriff 
to  whom  the  person  of  a  debtor  is  so  surrendered,  must 
deliver  to  the  surety  a  certificate  of  his  having  so  sur- 
rendered the  person  of  the  debtor,  and  on  producing  such 
a  certificate  to  the  court,  after  due  notice  having  been 
served  on  the  defendant,  the  surety  may,  on  motion,  have 
the  act  of  surety  executed  by  him  canceled. 

233.  Arrest  of  Debtor  by  Surety — If  one  who  has  be- 
come surety  for  a  debtor  in  any  of  the  cases  above  men- 
tioned, wish  to  be  discharged  of  such  surety  by  surrender- 
ing his  person,  and  such  debtor  refuses  to  go  voluntarily 
to  be  so  surrendered,  or  attempt  to  leave  the  State  or  the 
jurisdiction  of  the  court  without  his  consent,  such  surety- 
may  have  the  debtor  arrested  in  order  to  surrender  him 
to  the  sheriff,  by  petitioning  and  obtaining  the  order  of 
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Aekest — LiABirjTT  OF  Surety,  Eto.  234-237 

to  that  effect;  provided  he  aonex  to  his  petition 
tic  copy  of  the  act  by  which  he  became  8urety. 

BS,  91,  Ml,  W,  tU,  MS. 

1.  lo  Case  of  Cession — If  the  debtor  has  failed 
btained  a  stay  of  proceedings  against  his  person 
erty,  the  surety  may,  nevertheless,  have  him 
in  the  manner  provided  in  the  preceding  article. 

idgment  Against  Surety — But  if  the  surety  fail 
t  the  person  of  the  debtor  on  execution  of  the 
judgment  rendered  against  him,  the  plaintiff 
atitled  to  judgment  against  such  surety  for  the 
i  the  judgment  rendered  against  the  debtor,  by 
)r  it  before  the  court  by  which  it  was  rendered^ 
biting  the  act  of  surety  transferred  to  him  by  the 
>rovided  written  notice  of  the  intended  motion  be 
uch  surety  ten  days  previous  to  taking  judgment 
m ;  and  said  surety  shall  be  tried  summarily,  and 
le  intervention  of  a  jury,  unless  he  shall  allege  un- 
hat  the  signature  to  the  bond,  purporting  to  be  his, 
uine,  or  that  the  judgment  has  been  satisfied. 
.  Ki,  sm. 

irety's  Liability  Heasored  by  Judgment  Against 
[udgment  can  only  be  rendered  against  the  surety 
lount  of  the  sum  for  which  he  became  sure^. 
•e  the  same  as  that  given  against  the   debtor 

he  be  condemned  to  pay  more,  jadgment  will  be  an* 
td. 
jx>7  TB  Fraeger,  M  A.  M ;  Florat  tb.  Handy,  M  A.  BIS. 

t  What  Time  Arrests  Hay  Be  Ordered — ^Petition 
filed  Next  Day — A  creditor  may  have  his  debtor 
vhen  such  debtor  is  about  leaving  the  State,  at 
noment  of  instituting  his  action,  while  it  is  pend- 
ery  stage  of  the  proceeding,  and  even  after  ap- 
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S3S-239  Attachment — Garnishment. 

JLttachments,  Arrests  and  Sequestration  Issue  in  Affi- 
-iBYit  and  Bond — And  in  all  cases  where  attachments, 
arrests,  and  sequestration  are  demandable,  the  plaintiff, 
his  agent,  or  attorney  having  made  affidavit  and  given  bond, 
in  conformity  to  law,  and  having  filed  the  same  in  court, 
and  obtained  the  order  of  the  judge  for  the  issuance  of  the 
writ,  it  shall  be  the  duty  of  the  clerk  to  issue,  forthwith, 
the  same,  without  any  petition  being  then  presented;  but 
the  usual  petition  shall  be  filed  on  the  day  succeeding  that 
on  which  the  said  process  shall  have  issued,  except  in 
cases  where  a  Sunday,  Good  Friday,  First  of  January, 
Eighth  of  January,  Twenty-fifth  of  December,  or  Twen- 
ty-Second of  February,  or  Fourth  of  July,  shall  be  the 
succeeding  day;  then,  on  the  day  next  succeeding  such 
day  of  public  rest;  and  the  sheriff  shall  proceed  imme- 
•diately  to  execute  said  process  according  to  law. 

R.  8. 101, 834,  622, 525, 1U4;  0.  P.  207,  276, 289.  269,  284,  296. 

By  Act  14  of  18S0  conservatory  writs  may  issue  the  day  before 
petition  is  filed,  provided  affidavit,  bond  and  order  is  filed. 

See  Act  98  of  1892  for  Legal  Holidays. 

238.  No  Arrest  Except  in  Cases  herein  provided — ^No 
debtor  can  hereafter  be  arrested,  and  held  to  surety,  all 
laws  to  the  contrary  notwithstanding,  except  in  the  cases 
^bove  provided. 

C.  p.  729,  et  aeq, 

§2. 

Of  AttachmenU  in  the  Hands  of  Third  Persona. 

239.  Attachments — An  attachment  in  the  hands  of  third 
persons,  is  a  mandate  which  a  creditor  obtains  from  a 
competent  judge,  commanding  the  seizure  of  any  prop- 
erty, credit,  or  right,  belonging  to  his  debtor,  in  whatever 
hands  they  may  be  found,  to  satisfy  the  demand  which 
iie  intends  to  bring  against  him. 

0.  p.  287. 

140 


Attachment — Garnishment.  28> 

wit  Judge : 

ka  of  conxt  nwy  iasae  writs  in  abaeoce  of  judge,  ahoir» 

ad&Tit. 

IMoflSSO. 

In  his  sbBence  his  chief  depnt^. 

AM  13  oC  1881,  p.  U;  AotTSof  l8M,p.  BI;  Act  in  oriBSS,  p.  IBS. 

9  of  dflfeodanfa  domicile  alone  competent  when  wztt 
reljr  conserrstory  remedy. 

bereaa  ti.  QaKlr?,  U  A.  Sll;  Smith  tb.  Dorbridge,  3S  A.  Ml; 
raillsy  tb.  Woodruff.  K  A.  399;  Guyol  tb.  Dagan,  X  A.  SI»;  Q*r 
I.  EalOD.tTA.  166. 

When  action  ia  parel;  fn  rem  court  where  proper^ 
I  situated  issues  writ,  and  judgment  has  no  effect 
xcept  upon  property  seized. 

Pbs«  tb.  Oenens,  6  A.  519. 

And  first  court  attaching  may  send  attachment  pro- 
ess  to  difterent  parishes. 

KabDABIgutTa.  Blplll,  11  A.  1039;  OTerrallogFaTiot  Ti.DflUO, 
Plano.lA.  SM. 

>  garnishee.  Judge  of  main  defendant's  domicile  ma^ 
garnishment  to  isane  to  resident  of  another  parlsb 
such  gamiahment  accompanies  attachment,  but  h* 

ot  under  a  fl.  fa. 

anaie  T>.  LeBIanc.  19  A.  IH;  Smith  vs.  DorbrldBe,  W  A. Ml. 

1  under  a  judgment  and  fl.  fa.  from  another  courts 
Durt  of  garnishee's  domicile  will  order  gamishnient> 

Fektherstone  tb.  Compton,  S  A.  SBO. 

r  of  attachment  necessary. 

lesTB,  Cocke,  181.431;  Srwln  tb.  CommeraJal  Bauk,3.  A.  18t. 

I  petition  on  sncceeding  day,  when  writ  issnea  befor* 
m  filed,  is  atMolntely  necessary. 
lyva.  Kanley,!!,.  IT. 
icting  seizures: 

t  court  attaching  has  jurisdiction. 
State  ei  rel.  Newman  tb.  Burke,  39  A,  IBS. 
may  attach : 
Unlt«d  States  Ooremment. 

U.  8.  T*.  Unrdoak,  18  A.  396.  See  1  A.  139, 11  R.  «1B,  8  B.  Ml.  S  K.  110. 

Agent,  with  power  to  sue  on  claim,  may  make  affl- 
kvit  and  bond. 

Allen,  N agent  A  Co.  ts.  ChsmpHD.  SI  A.  311 ;  I>eForKt  tb.  Quamaii, 
MA.9B3;DiT[gbtTB.  WeiBB,  6  A.TD6;rutlonT>,  Brown,  lOA.  190. 

Political  corporation,  such  as  city. 

New  Orleana  ti.  QaatlireBiut,  31  A.  1136. 
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539  Attachment. 

S,  Who  may  not  attach : 

(a)  Judgment  creditor. 

Frellson,  SteTonson  A  Co.,  ys.  Stewart,  14  A.  844. 

(b)  Creditor  of  a  saccession,  who  can  not  thns  obtain 
advantage  over  others. 

Leyy  Y8.  Saooesslon  of  Lehman,  88  A.  9;  LeTyys.  Mayo,  37  A. 
556;  BoyoeTS.  Escoffier,  2  A.  678;  Cheatham  ts.  Carrlngton* 
14  A.  696;  Trimble  vs.  Brechta,  10  A.  778. 

But  where  debtor  was  alive  when  attachment  eze* 
cnted. 

See  Manning's  U.  C,  p.  339. 

9.  Alias  writ.    Where  first  writ  abandoned,  there  mnst  be 
new  affidavit,  order  and  bond  for  alias  writ. 

Erwin  vs.  Bank,  8  A.  186;  Erwin  vs.  Bank,  13  B.  337. 

10.  Seal: 

Writ  mnst  have  seal  of  conrt,  order  need  not. 

Sellgman  A  Co.  ts.  Bigmaiden  ft  Co.,  87  A.  734. 

11.  Conditions  existing  at  time  attachment  obtained  controL 
Thns  attachment  will  be : 

(a)  Maintained  when  debtor's  intention  was  frandnlent 
when  writ  was  issued,  but  appear  honest  afterwards. 

Boyd  T8.  Labranche,  85  A.  286;  Leathers  ts.  Cannon,  37  A.  523. 

(b)  Dissolved  when  creditor  only  became  such  after 
writ  is  executed. 

BankTS.  Moss  A  Co.,  41  A.  239. 

(c)  Maintained  when  grounded  on  permanent  departure 
of  defendant  fortified  by  circumstances,  notwithstand- 
ing subsequent  return. 

N.  O.  Canal  Co.  vs.  Comly,  1  B.  381;  Beeyes  vs.  Comly,  8  E.  363; 
Offut  vs.  Edwards,  9  B.  90. 

12.  Party  in  whose  hand  property  of  debtor  is  found  is  proper 
person  to  serve  seizure  on. 

Grieff  A  Byrnes  ts.  Betterton,  18  A.  849. 

13.  Rights  of  attaching  creditor  are  not  fixed  until  recognized 
by  judgment.  Hence  he  can  not  prior  thereto  compel  de- 
pository to  turn  over  property  to  sheriff. 

Meshew  vs.  Goold,  80  A.  168. 

14.  Subsequent  attaching  creditors  may  intervene  and  oppose 
validity  of  first  attachment. 

Claflin  A  Co.  vs.  Feibleman  A  Co.,  44  A.  618. 
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Causes  for  Attachwekt.  240 

Causes  for  Attachmeot — A  creditor  may  obtain 
ttachment  of  the  property  of  his  debtor,  in  the  fol- 
;  cases: 

'ermanent  Departure — Whea  such  debtor  ia  about 
;  permanently  the  State,  without  there  being  a 
ility,  in  the  ordinary  course  of  judicial  proceed- 
of  obtaining  or  executing  judgment  against  him 
LIS  to  his  departure,  or  when  such  debtor  has  already 
i  State  permanently. 
ron-Residence — When  such  debtor  resides  out  of  the 

'OQcealment  to  Avoid  Service — When  he  conceals 
f  to  avoid  being  cited  and  forced  to  answer  to  the 
ended  to  be  brought  against  him. 
'raodalent  Mortgage,  Assignment  and  Disposition 
perty — When  he  has  mortgaged,  assigned  or  dis- 
of,  or  is  about  to  mortgage,  assign  or  dispose  of 
)perty,  rights  or  credits,  or  some  part  thereof  with 
to  defraud  his  creditors  or  give  an  unfair  preference 
;  of  them. 

randtilent  Conversion  in  Money,  etc. — When  he  has 
ted,  or  is  about  to  convert,  his  property  into  money 
iences  of  debt,  with  intent  to  place  it  beyond  the 
>f  his  creditors. 

lOS,  lOB,  Ul  1  0.  0.  ms ;  0.  p.  3«t,  1116. 

105  of  1877,  extra  aeuion,  givM  right  to  attachmmU  for 
cauaea,  fn  aaitt  b^ort  juatioea  of  the  peaoe. 

lehmetU  fallt  lehen  any  of  above  grounda  are  alleged  but 

bre  TB.  IjUiilrr,lt  A.  81. 

Era,  attaehment  maintained  v>here  grouTtda  for  attacking  are 


240  Causes  for  Attachment. 

(B)  hUentUm  exUting  at  time  qf  aet  eomplained  cf^  not  mib9equketU 

intontiofiy  oontroU, 

Bank  Tt.  Mots,  41  A.  381;  Blanohard  vt.  QroutMt,  l  A.  9& 

(W)  Pmmanent  departure. 

1.  Intention  to  be  absent  permanently  mnst  exist. 

dark  T8.  Pratt,  19  A.  103  r  Sohorten  ts.  DaTis,  31  A.  178 ;  Winter  Workf 
TS.  Toy,  13  A.  300;  Qordou  vs.  BalUio,  18  A.  478. 

3.  Acts  and  declarations  of  party  are  eyidence  of  his  inten- 
tion. 

Rhodes  TS.  Meyers,  16  A.  896;  Leathers  ts-  Bell,  37  A.  S381 

8.  Bven  when  made  ont  of  plaintiff's  presence* 

Offat  YS.  Edwards,  9  B.  90. 

4.  Acts  weigh  more  than  declarations. 

Henderson  ts.  TraTis,  6  A.  174. 

6.  Subsequent  return  no  evidence  that  original  intention  was 
not  to  be  permanently  absent. 

Simons  TS.  Jaoobs,  16  A.  436;  BeeTes  ts.  Comly,  8  B.  86S;  l  B.  38L 

(G)  Who  may  he  attached. 

1.  Foreign  corporation. 

Hazard  ts.  Agrioaltural  Bank,  11  B.  836;  Martin,  Pleasants  A  Co.  ts. 
Bank  of  Alabama,  14  L.  416;  Life  Association  ts.  LeTy,  83  A.  1308. 

3.  Respited  debtor. 

state  ex  reL  Williams  ts.  Jodge,  43  A.  78;  Pecquet  ts.  (Soils,  1  N.  S.439; 
16  A.  19. 

But  it  appears  that  the  process  mnst  be  for  the  mass  of 
creditors  and  mnst  be  preceded  by  a  demand  for  the 
nullification  of  the  respite  order. 

Mitchell  TS  Dalton  ft  Williams,  44  A.  9:^7;  Andrus  ts.  His  Ored- 
Iters,  46  A.- 

8.  Debtor  absconding,  though  leaving  co-debtor  liable  in  eol" 
idOj  who  is  perfectly  solvent. 

Maxwell  TS.  Gnnn,  3  N.  8. 140. 

(H)  Non-resident. 

1.  Attachment  lies  in  every  case  where  defendant  is  non- 
resident, even  if  plaintiff  have  mortgage. 

Sandel  ts.  George,  18  A.  636;  De  Poret  ts.  Gusman,  80  A.  934. 

2.  And  even  when  non-resident  debtor   is  present  in  the 
State. 

Id.,  citing  1  N.  S.  412;  MoKowen  ts.  McGuIre,  16  A.  637;  Sandel 
George,  18  A.  636,  806. 
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And  even  U  he  havfl  a  oommerdal  domloll*  htx*. 

Bayoe  t*.  Taylor,  ID  A.  TX. 

BesideDCe  animo  manendi  within  the  Stftte  for  uqr  length 
of  time  preveats  ftttochment  on  ground  of  non-reildence. 
Lnrtyvi.  Skilton,  18A.ue;bDt  Bsa  State  ti.  Jnd«e,  3  B.  «1  ;  ottlog  14 
L.1S9;  BooneTI.8»ase,TL.4ni  BMltA.tST. 

Attachment  against  abMntee  not  a  conservatory  process ; 
It  is  main  action,  and  dissolution  Is  dlBmlssal  of  salt. 

W&tBon  Ti.  Slmpion,  U  A.  TOB. 

pe  of  judgment  again$t  non-retident. 

Judgment  in  attachment  against  non-reeldent  is  pnrely  in 

rem  and  binds  only  the  property  attached. 

Berber  Y*.  Abbott,  Sa  A.  113;  George  TI.  LaGruid,  1  A.  «a  FaTrOtva. 
Delle  Piano,  4  A.  686;  Baooaulonol  Dorauil,  14  A.  Kl;  PeuuoferTi. 
Kefl,  3S  D.  B.  T14;  Broogbton  tb.  King,  1  A.  071 ;  Thayer  TB.  Tador,  1 
A.  1018. 

Bnt  where  non-resident  defendant  appears  to  bond 
ittached  property,  he  submits  himself  to  jurisdiction  in 
peraonam,  and  judgment  may  be  rendered  against  him. 

Batbbone  ti.  Bbip  London,  8  A.  441. 
achment  ordinarily  it  sole  remedy  against  obaentee. 

igblinTi.lceOo.,UA.  list;  OTemllnglS  A.  «i  1»  A.  811. 

>  evidence  q/'  change  of  domtoile. 
tre  Totlng  In  other  place. 

Handerllle  ti.  Huston,  U  A.  181. 

Iginal  domicile  retained  until  new  one  acquired, 

ideraon  Ta.  KalBtou,  M  A.  811;  Walden  T*.  Oanfleld,  1 IL  4S6. 

irlnerahip  at  non-reeident. 

Partnership  domiciled  In  another  State  and  having  an 
BBtabUshment  here  can  not  be  attached  here  as  non-reel- 
denta  tor  a  partaerablp  debt. 

UonToe  Ti.  Proib,  1  A.  981- 
And  even  when  the  partnership  la  ontaide  of  State  bnt  one 
partner  resides  here. 

eihirley,  Eicott  A  Co.  ti.  Steamer  Bridge,  S  A.  180. 
Bnt  Interest  of  partner  may  be  attached  here. 

FraierACo.Ti.  Thorpe,  9  A.  GlS;BaTr]era  ACo.  TS.  HoBean,  11  A.  499, 
Taylor  ti.  Kehlor,  Updike  A  Co.,  IS  A.  UO;  frost  ti.  White,  11  A.  110. 

taehment  void  in  part,  void  in  toto. 

hen  boat  attached  belongs  to  a  resident  and  non-residents 

IS  commercial  partners,  attachment  set  aside  entirely. 

OobTerae  Ta.  Lacy  Soblnson,  U  A.  484, 
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(0)  FraudiUefiU  otBignmrnU^  ditpoHUon  or  mortgage  cf  pr^pertff 

jU9Hfle8  aUachment. 

Boss  Ts.  Williams,  34  A.  566;  Zoberbier  A  Behan  ts.  Prndhomme^  84  A. 
1049;  Wetherow  vs.  Croslln,  M  A.  128;  Goodwell  A  Webb  ts.  Mlnohew,  X 
A.  621;  42  A.  864. 

1.  Granting  a  mortgage   with  no    fraudulent  intent  is  no 
ground  for  attachment. 

Abney,  LoTe  A  Co.  TS.  Whitted,  28  A.  818. 

2.  Sales  in  usual  course  of   business  not    objectionable  as 
fraudulent,  even  when  debtor  is  insolvent. 

Hemshelm  A  Bro.  ts.  Lery,  82  A.  840. 

(P)  Under  Act  46  of  1886 y  the  direct  $eixure  of  property  eo  fraudu- 
lently transferred  is  permitted  either  under  mesne  or  fhuU  proeeu, 
and  the  seizing  creditor  may  allege  and  prove  simulation  or  fraud 

in  the  transfer.     Former  jurisprudence  changed. 
See  BedwIU  ts.  Waggaman,  88  A.  26. 

Except  where  sale  was  pure  simulation,  property  could  not, 
under  former  Jurisprudence,  be  seized. 

LefeTTe  ts.  Landry,  24  A.  82. 

(Q)  Intent  to  defraud, 

1.  Fraudulent  intent  must  exist;   appearances  are  not  suffi- 
cient. 

FergQSon  ts.  Chastant.  85  A.  689;  Abney  ts.  Whitted,  28  A.  818;  Mo- 
Farland  ft  Dupre  ts.  Lehman,  Abraham  ft  Co.,  85  A.  624;  Seligman  ft 
Co.  TS.  Bigmaiden  ft  Co.,  87  A.  722. 

2.  Where  such  intention  exists  attachment  is  justified. 

Newman  ts.  Eralme,  84  A.  910. 

8.  Unfair  preferences  to  one  creditor  and  misrepresentations 
to  others  Justify  attachment. 

SteTens  ts.  Helpman,  29  A.  685. 

4.  But  when  preference  is  allowed  by  law,  as  in  favor  of  wife, 

no  attachment  lies  therefor. 
Wilson  TS.  Chalaron,  26  A.  641. 

6.  And  where  attaching  creditor  himself  sought  preference, 
he  is  estopped. 

Seligman  ft  Co.  T8.  Bigmaiden  ft  Co.,  87  A.  922 

(R)  Mitigation  of  damages. 

1.  Appearances  of  fraud. 

FergQson  ts.  Chastant,  85  A.  889. 

2.  Advice  of  coxmsel. 

Decoox  TS.  Lieox,  88  A.  892. 
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den  of  proof . 

)n  mle  to  dlsAolve  on  groond  thftt  allegatdotu  were  ontrae, 

ialntdlt  miut  prove  them. 

Hermann  *  Vlgnei  tb.  Aiiiede«,  W  A,  RM. 

tat  affldavit  for  attachment  makes  prima  /oofe  pTOof . 

Walker  TB.  BarellE,  n  A.  467. 

Ipecific  act  of  immorality  distinct  from  fraad  charged  will 
3t  substautiatie  the  charge. 

Ball,  L70DB  &  Co.  TB.  LlgnoBkl,  M  A.  184. 

What  Property  Hay  Be  Attached — A  creditor 
the  like  manner,  obtain  a  mandate  of  seizure  against 
lies  of  property  belonging  to  his  debtor,  real  or  per- 
vhetherit  consists  of  credits,  or  rights  of  action,  and 
r  such  property  be  in  the  debtor's  possession  or  in 
third  persons,  by  whatever  title  the  same  be  held, 
Ls  deposit  or  placed  under  their  custody. 

384,  BU. 

it  property  may  Jm  aeized  in  attachment  .*  C  P.  B43. 

ioat,   notwithstanding  sale  of  part  interest;  Interest  of 

Bbtor  maf  be  seized. 

SteTenson  v«.  Pratber,  K  A.  4S4;  Owen  tb.  DavlB,  U  A.H;  Sibley, 
Oalon  A  Co.  TB.  Femie  Bros.,  U  A.  Itt;  but  see  contra  CoDverse, 
KBDnettAOo.  vs.  Steamer  Laoy  Bobinson.  13  A.  <H,  citing  3  A.  963; 
iA.lta;  lSA.WO;]OA.m;  Nlinnilok.HoOlOBkerACo. VB.TehoBnte- 
pec  Co..  16  A.  <S. 

Flmda  in  hands  of  third  person  belon^ng  to  debtor  even 
tter  order  to  pay  over  to  some  one  else  before  notice  to 
ich  third  person. 

Bol>«rMon,HudBon*Pa]llamTS.8cBleB  A  Gibson,  IB  A.MS;  StBomM 
TB.  Oottou  Press,  31  A.  291;  Hill  Ti.  Banney  ftCo,,lG  A.  EM;  GolBon 
*  Oo.  VB.  Fowcll,  Bl  A.  aia ;  Fall  ys.  Darden,  IT  A.  3M. 

Personal  property,  snch  as  cotton,  while  in  hands  of  debtor, 

longb  sold  to  third  person. 

Banoker  A  Co.  tb.  Brady,  IS  A.  Ttf. 

(a)  Where  debtor  may  sell,  his  creditor  may  attach.  Be- 
fore delivering  to  third  person,  property  liable  to  attach  • 
ment  by  debtor's  creditors. 

Delop  ft  Co.  TB.  Windsor  ±  Kandolph,  36  A,  IW. 

(b)  Dellvety  to  carrier  is  delivery  to  consignee, 
Chafle  TB.  Heyner,  SI  A.  994. 

(e)  Provided  consignee  accepts. 

Aot  W  of  1874 ;  Cboppin  TB.  Clark, »  A.  S4T. 
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4.  Notes  due  debtors  before  endorsement  and  deliyery. 

HiU  T8.  Hazmey,  16  A.  666 ;  Lassiter  Y8.  Bussy,  14  A.  699. 

(a)  Notes  and  judgments  must  be  actually  seised  by 
taking  physical  i>ossession  unless  attaching  creditor 
garnishee  the  debtor  in  note  or  judgment. 

Gaines  ts.  Merohants'  Bank,  4  A.  869;  Anderson  T8.  Valentine,  U 
A.  879,  citing  14  L.  449, 614;  4  A.  869. 187;  8  A.  890, 186;  2  A.  J88, 786, 
910;  7B.600;  6B.846. 

(b)  Aliter^  where  note  or  draft  is  in  custodia  legU^  inter- 
rogatories on  clerk  sufficient. 

Mill  vs.  Hebert,  19  A.  69;  Baler  ts.  McAllister,  14  A.  884;  bat  see 
Daley  ts.  Cunningham,  8  A.  66. 

(o)  Mere  notice  to  clerk  without  citation  and  interroga- 
tories insufficient. 

Woodworth  ts.  Lemmerman,  9  A.  624. 

.5.  Judgment,  even  when  such  judgment  be  against  attaching 
creditor. 

Richardson  vs.  Gumey,  9  L.  286;  Bank  vs.  Hancock,  86  A.  48;  Grayson 
vs.  Vieche,  12  M.  688. 

(a)  But  had  the  judgment  expressly  recog^nized  the  de- 
posit, it  would  seem  it  could  not  have  been  seized,  as 
that  would  be  a  virtual  plea  in  compensation. 

Furvls,  Wood  A  Co.  vs.  Breed,  7  A.  687. 

(b)  Notice  to  judgment  debtor  sufficient. 

Hanna  vs.  Bry,  6  A.  661. 

•6.  Draft  or  note  itself  mu3t  be  seized;  copy  will  not  suffice. 

Scott  vs.  NIblet,  6  A.  182. 

And  note  transferred  to  debtor  will  not  be  seizable  until 
he  accepts  said  transfer. 

Dunbar  vs.  DInkgrave,  10  A.  646. 

7.  Fees  due  officers  of  private  corporations,  e.  g. : 

(a)  Liquidating  commissioner  of  bank. 

Conrey  vs.  Copeland,  4  A.  807. 

(b)  Auditor  of  succession  accounts. 

Vance  vs.  Lafferanderie,  4  B.  840. 

B.  All  seizable  property  of  debtor  in  possession  of  third  person 
under  simulated  title. 

Bowman  vs.  McElroy,  16  A.  663. 

(a)  And  since  Act  46  of  1886  creditors  may  seize,  either 
by  mesne  or  final  process,  property  of  debtor  in  third 
hands  under  titles  simulated  or  fraudulent.  Former 
jurisprudence  sanctioned  the  seizure  only  when  the  title 
was  a  pure  simulation. 
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(b)  Seizure  nnder  attochmeat  does  not  affect  title  claimed 
by  third  persona. 

Bank  tb.  WlllUms,  tS  A.  US. 

Leased  property,  anbject  to  lessor's  lien. 

Case  vs.  Eloppenbarg,  IT  A.  tSl ;  Pickens  tb.  Webster.  81  A.  BTO ;  Homer 
TS.  Dennis,  U  A.  fflo. 

at  property  may  not  be  seized  in  attachment.     0.  P.  644. 
EUghta  in  a  salt  after  BabrogatioD  in  open  court  in  favor  of 
□other  person  after  notice. 

UoDBDlelACo.Ti.  Gardiner,  HA.  ML 

?e«e  of  office  due  to  pnbllc  officer. 

Dunbar  vs.  Dlnkgrav*,  10  A.  OU. 

fnterest  of  partner  in  a  particular  piece  of  partnership 
roperty.  His  entire  interest  in  partnership  may  be  seized 
nd  sold,  subject  to  prior  partnership  claims. 

Alexander  Ts.  Bums.  6  A.  1704;  Lev;  vs.  Mayo,  IT  A.  KB;  PUtman  ft 
Barrow  TB.  Roblolieau,U  A.  110;  ManCoD  vs.  Deirberry.  31  A.  ilH; 
Carwin  vs.  Bates,  10  A.  T57,  citing  8  A.  819.089;  II  K.  188.  Also  see 
UA.;i»:aA.&3Si9A.  BUi;  U  A.  W3;  New  Orleans  vs.  Oauthreauz 
aj  A.  IIM. 

razes  due  State  or  manlclpallties. 

Bgertou  TS.  Muni ol pal i t;,  1  A.  US;  Municipality  tb.  Hart,  S  A.  B7D;  SB. 
A.  M8;  Wood  vs.  Board  of  Liquidation,  10  A.  406. 

^blic  property,  snch  as  court  houses,  etc. 

Police  Jnr;  vs.  Mlohel.  t  A.  Bl. 

Lny  property  brought  by  force  or  fraud  within  the  jurisdic- 
on  of  the  court  for  the  purpose  of  being  attached. 
Myers  vs.  Myers,  B  A.  870;  Powell  vs.  McKee,  4A.10S;  Wlngate  vs. 
Wbeat,  6A.Mli  Paradise  TB.  Bank,  S  A,  711. 

nterest  of  beir  In  a  particular  piece  of  succession  prop- 
rty.     HI"  whole  interest  in  estate  should  be  seized. 

Bolsse  vs.  DlOkHOn.Sl  A.  7<1;  <  A.2S6 ;  Mayo  vs.  Stroud,  12  B.  lOB;  Koble 
TS.  Nettles,  B  B.  161;  Temaut  TS.  Boudreaux,  £  B.  488. 

l11  property  exempt  by  law  from  seizure.  But  no  property 

exempt  from  seizure  against  a  non-resident  or  absconding 

ibtor. 

Lambatb  ▼■.  Hilton,  2  K.  81. 

'roperty  fraudulently  and  Ule^ly  in  posseselon  of  debtor. 

Oalbraitb  V8.Davls,lA.9G;  Gasgnet  vs.  Jobnston,  3  L.  514;  Parmele 
Ti.  MoLangbUn,  B  L.  4Bfi;  see  alwj  8  L.  182 :  ISKSM. 

Debt — The  property  of  a  debtor  may  be  attached 
.ands  of  third  persons  by  his  creditor,  in  order  to 
he  payment  of  a  debt,  whatever  may  be  its  nature, 
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whether  the  amount  be  liquidated  or  not,  provided  the 
creditor,  his  agent  or  attorney  in  fact,  who  prays  for  the 
attachment,  state  expressly  and  positively  the  amount 
which  he  claims. 

B.  S.  104, 633, 2589;  C.  P.  217. 

Nature  of  Debt.    Debt  must  be  Absolute  and  Certain. 

(A)  Absolute  nature  of  the  debt  as  to  amount, 

1.  No  attachment.  Where  amount  of  debt  can  not  be  fixed 
with  certainty,  as : 

(a)  Claim  for  damages  arising  ex  delicto, 

Prewitt  T9.  Carmiohael,  2  A.  943;  West  ys.  Chew,  18  A.  680;  Cbllds 
YS.  Wilson,  16  A.  612;  12  B.  110;  Toung  ys.  Ship  Princess  Rojal, 
22  A.  389;  Grimes  ys.  Prendergast,  8  A.  876;  Holmes  ys.  Barclay, 
4  A.  63;  S  wager  ys.  Pierce,  8  A.  436;  24  A.  268. 

(b)  Claim  by  one  partner  against  another. 

Brinegar  ts.  Griffin,  2  A.  164;  Barrow  ys.  McDonald,  12  A.  110. 

2.  Actions  for  damages  for  breach  of  contract,  resting  upon 
certain  elements,  may  be  accompanied  by  attachment. 

Hyde  and  Mackie  ys.  Higgins,  16  A.  61;  Crane  ys.  Lewis,  4  A.  820. 

(B)  Certainty  of  debt.     Where  existence  of  debt  is  uncertain^  nooX' 
tachment  lies,  as: 

1.  Attachment  against  drawer  of  a  bill  before  maturity,  though 
acceptor  has  become  insolvent. 

National  Bank  ys.  Moss  A  Co.,  41  A.  229;  Denegre  ys.  Milne,  10  A.  324; 
Bead  YS.  Ware,  2  A.  498;  Shannon  ys.  Langhom,  9  A.  626;  Price  ys. 
Bisley,  IS  A.  626;  Johnson  ys.  Flanagan,  26  A.  689. 

2.  Attachment  by  one  partner  against  another  before  a  settle- 
ment has  fixed  respective  claims  of  each  and  where  nature 
of  the  business  necessarily  renders  such  claims  indeter- 
minate. 

Brinegar  ys.  Griffin,  2  A.  164 ;  LcYy  ys.  LcYy,  11  L.  681. 

8.  Aliter,  where  partnership  existed  for  a  limited  or  particular 

enterprise  and  profits  or  interest  or  part  interest  of  one  is 

susceptible  of  easy  calculation. 

Belden  ys.  Bead  and  Hunt,  27  A.  103;  Flower  ys.  Griffith's  Heirs,  13  L. 
846. 

243.  Petition — Affidavit — A  creditor  wishing  to  have 
the  property  of  his  debtor  attached,  must  demand  it  in  a 
petition  presented  to  a  competent  judge,  and  to  obtain  the 
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244  Attachment  When  Debt  Not  Due. 

(O)  Evidentiary  value  of  affidavit. 

Affidavit  makes  prima  fa^He  proof. 

Walker  vs.  Barelli,  83  A.  467. 

(D)  Before  whom  taken.     C.  P.  227. 

May  be  taken  before  any  one  competent  to  administer  oatiii^ 
such  as  Louisiana  commissioner. 

Irving  T8.  Bdrlngton,  41  A.  671. 

(E)  Demand  for  attaxihment  in  petition  eaeential, 

Kelly  A  Fraser  vs.  Bently,  9  A.  686. 

(F)  Petition  may  follow  writ, 

1.  Petition  need  not  precede  attachment;  it  may  follow  next 
day.     So  of  all  conservatory  writs  except  injunction. 

See  Act  14  of  1880;  Hann  vs.  Rose,  85  A.  727. 

2.  But  must  be  filed  next  day. 

Lcu)ey  YS.  Kenley,  8  L.  17. 

^O)  Informalitiea  in  the  jurat. 

Will  not  invalidate  attachment  where  law  substantially  com- 
plied with. 

Bnglish  TS.  Wall,  13  B.  132. 

(H)  Affidavit  of  agent  need  not  show  absence  of  prindpaU 
Farley  ys.  Farlor,  6  A.  726;  Schneider  ys.  Verckner,  11  A.  274. 

244.  Debt  Not  Due— Oath — That  in  cases  where  the 
debt  or  obligation  is  not  yet  due,  such  attachment  may  be 
granted,  on  the  oath  of  the  creditor,  or  of  his  agent  or 
attorney  in  fact,  if  such  creditor  be  absent;  and  it  shall 
be  lawful  for  any  judge  of  competent  jurisdiction  to  order 
a  writ  of  attachment  to  issue,  whenever  the  said  judge 
shall  bp  satisfied  by  the  oath  of  the  creditor  or  his 
agent  or  attorney,  of  the  existence  of  said  debt,  and  upon 
the  said  creditor,  his  agent  or  attorney  in  fact,  taking  oath 
to  the  requisites  contained  in  any  one  of  the  numbers 
one,  two,  three,  four  or  five,  of  article  two  hundred  and 
forty,  or  swears  that  said  debtor  is  about  to  remove  his 
property  out  of  the  State  before  said  debt  becomes  due; 
and  it  shall  be  sufficient  for  the  oath  required  to  be  taken 
by  the  agent  or  attorney  in  fact  to  be  to  the  best  of  his 
knowledge  and  belief. 

0.  p.  216, 168,  214,  276,  221,  217;  R.  S.  104, 106,  533,  686,  2669. 
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r  act  of  1826  Affidavit  may  be  taken  by  agent  Is  « 
psindpal  and  when  debt  Is  not  das. 

^FioB  Ta.IdnslBC,  10  L  M7. 

Imf*  debt  la  not  doe,  affidavit  need  not  ahow  b 
remove  property  ont  of  the  State  before  matorlty  of  debt. 

BBiikTS.UaKellftr,  UA.HO,  butaUtorprloitolBTD;  Brent  T>.  BhonM, 
UA.  110;  Unundon  t>.  Foaohor,  S  L.  GSS;  IrlBb  Ti.  Wrl8bt,S  B.  «& 

ttachment  does  not  lie  at  sntt  of  vendor  where  from 
uacter  of  property  sold  parties  must  have  contemplated 
removal,  e.  g.,  a  steamboat. 

auaselTi.  Wlllli,  lBIi.K7;  HogukTB.  Oarru.B  A.  M;  bnt  oJItorwhare 
Temoval  «u  ooDtemplBted,  IS  A.  W. 
irrender  In  another  8tat«  vUl  not  mature  debts  In  this 

iogui  Ti.  Oartaa,  S  A.  IS. 

snrrender,  not  mere  insolvency,  will  mature  a  debt  In 

B  State. 

□einwort  A  Oohen  tb.  XHngender,  II  A.  M. 

&.ttacliment  Bond — A  creditor,  his  agent  or  at- 
a  fact,  praying  such  attachment,  must,  besides, 
I  his  petition  his  obligation  in  favor  of  the  defend- 
sum  equal  to  that  which  he  claims,  with  the  surety 
cod  and  solvent  person  residing  within  the  juris- 
if  the  court  to  which  the  petition  is  presented,  as 
y  for  the  payment  of  such  damages  as  such  de- 
may  recover  against  him  in  case  it  should  be  de- 
al the  attachment  was  wrongfully  obtained. 

14,  ns.  28T. 

of  attachment. 
mt. 

ice  Act  1?  of  1880  amount  must  eqnal  plaintiff's  cl^m; 
ler  former  jnrlspmdence,  one-half  more  than  the  amount 
[med  by  the  plaintiff. 

&le  A  BowlInK  ti.  Dole,  (1  A.  688 ;  Orabam  T«.  Borokhalter,  3  A.  UE ; 
Bank  TB.  Byrne,  8  A.  687, 

nd  need  equal  only  amount  sworn  to. 

aokBOu  TB.  Warwick,  IT  I.  Ut;  JohnsoD  TS.  DIokeiiB,  S  A.  111. 

nd  less  than  plaintUTs  claim  is  insofflcient,  even  if  it  ex- 
d  value  of  property  attached, 
aokjoa  TS.  Warwick,  11 L.  IM 

1&8 


845  Attachment — ^Bond — AFFroAviT. 

4.  Where  ftmonnt  of  bond  is  liunifflGient  by  one  doUar,  nde 

de  fninimU  applies. 

Bondet  ts.  Nlboorel,  as  A.  499. 

6.  Attachment  maintained  to  extent  of  the  bond  and  alfldayit, 
where  the  bond  is  sofflcient  for  amount  named  in  affldaYit, 
bat  not  for  amount  named  in  supplemental  petition. 

JobnBOZi  a  Co.  T8.  Dickens,  6  A.  181;  Pope  vs.  Hunter,  18  L.  806. 

6.  Accrued  interest  included  in  calculating  amount. 
Qraham  ts.  Boirekhalter,  2  A.  416. 

7*  Amount  based  on  whole  debt,  whether  matured  or  not. 

Allen,  Nugent  St  Oo.  ts.  Champlin,  32  A.  618. 

8.  Bond  blank  as  to  amount  invalid. 

Lehman,  Stem  a  Oo.  ts.  Mrs.  M.  A.  Bronssard,  46  A. 

(B)  Bmd  in  favor  of  clerk.    Act  103  of  1870. 

1.  And  when  in  favor  of  A  (who  has  ceased  to  be  clerk) 
''and  his  successor  in  office,"  will  be  sufficient. 

Scooler  ts.  Alstrom,  88  A.  907;  Sohlieder  ts.  Martinez,  88  A.  847. 

2.  Means  clerk  of  court  from  which  writ  issues. 

Act  17  of  1880. 

(O)  Real  plaintiff  mutt  give  bond. 

Where  wife  is  real  plaintiff  bond  by  husband  is  insufficient. 

Goodln  TS.  Allen,  12  A.  44a 

(D)  Bond  and  affidavit  by  agent. 

1.  Attorney  at  law  employed  to  sue  may  sign  bond  and  make 
affidavit  without  special  authority. 

Stewart  TS.  Clark,  11  A.  819;  Denegre  ts.  Milne,  10  A.  824;  Hardle  tb. 
OolTin  48  A.  85L 

2.  AliteTf  where  such  attorney  is  not  licensed  to  practise  in 
this  State. 

Wetmore  ts.  Daffin,  6  A.  496. 

8.  Authority  of  agent  must  exist  at  time  bond  and  affidavit 

are  made.    Subsequent  ratification  not  retroactive. 
Bank  ts.  Moss,  41  A.  229;  GroTe  ts.  HarTey,  12  B.  22L 

(Ej  Identifloation  with  suit  necessary. 

Bonner  A  Smith  ts.  Brown,  10  A.  381 ;  Erwln  ts.  Bank,  12  E.  227. 

(F)  Surety  on  bond.    Who  may  be  surety: 

1.  Member  of  bar  may  be  surety. 

Daley  ts.  Duffy,  26  A.  468. 

2.  Tutor  as  such  can  not. 

8hlflTS.ShIfl,20A.  268. 

8.  Respited  debtor. 

QalllOTd  TS.  Creditors,  20  A.  144. 
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[ndivldaiil  member  of  commercial  firm,  even  U  be  aigna 
irmnune. 

DentOD  Ti.  Btmk.  It  L  U8,  m. 

id&aoe  (if  Ktretg.     See  Act  67  of  1876. 

Surety  moat  reride  within  the  jnriBdlctioa  of  the  contt 

iBolng  attachment. 

ADitlD  Ts.  Latbam,  U  L.  88i  Wallaoe  tb.  Qlorer,  I B.  113. 
3o  also  aa  to  anre^  on  seqneetration  bond. 

QOBMtt  TI.  Oubell,  11 L.  us  1  Brei  ti.  Bootb,  1  A.  ttl. 

ijoBby  most  be  good  for  amotmt  of  attachment  bond,  not 
ropertjr  attached. 

Jnckion,  Blddle  *  Oo.  Ti.  Warwick,  11 L.  U«. 

Snrety  need  not  necauarilf  be  real  estate  owner.     It  is 
DOngh  if  he  own  aelzablo  property,  and  prior  to  Act  67  of 
B76  tliat  proper^  need  not  have  been  in  this  State. 
etat«  e>  r«l.  Ltqnldatora,  elo.,  IT  A.  Ki;  State  ti.  Jiid«a,  IT  A.  (SB; 
FroM  TI.  Wblte,  14  A.  1«D;  AdiMiiti.  I.atbam,  UL.  ML 

twtey  qf  surety. 

Perhapa  contingent  liabilities  are  conridered. 
Darbam  A  Oo.  TI.  LIuo  ASohcan,  a  A.  116i  bntiaa  I«WTl.  Sttotberi 
l.B.e6. 
Etesi^ted  debtOT  may  be  surety. 

OalUard  TI.  Hi!  Clr»(U(or«,  M  A.  lit. 

ttj)  on  alia»  atiaehm«nt. 

ety  on  first  attachment  ie  not  boond  on  aUai  attachment. 

Erwla  TI.  Bank,  13  B.  33T. 

■nrety. 

feme  Oonrt  can  not  permit  aabttitatlon  of  solTent  for  in- 
ilvent  snre^. 

Daxham  T*.  Lluo  A  Bobein,  n  A.  U4. 
ditloiu  and  termt  qf  bond. 

lond  most  mention  name  of  ponon  or  dMerlptlon  ei 
roperty  against  which  attachment  Ihom. 

Hanu  TI.  Bnia,  ■)  A.  TUL 

lend  need  not  mention  nnmbw  of  the  ndk 
Hum  TI.  Bmo,  »  A.  T». 
mpUoK  from  gMng  bond. 
Jnlted  States  gOTcmment. 

D.  a.  TI.  Monloak,  U  A.  101. 

Itate. 
laa.  Co.  TB.  BoMd  of  AaMMon,  ML  A.  ML 
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246  Garnishment. 

246.  Garnishment  tinder  Attachment — If  a  creditor 
know  or  suspect  that  a  third  person  has  in  his  possession 
property  belonging  to  his  debtor,  or  that  he  is  indebted  to 
such  debtor,  he  may  make  such  a  person  a  party  to  the 
suit,  by  having  him  cited  to  declare  on  oath  what  property 
belonging  to  the  defendant  he  has  in  his  possession,  or  in 
what  sum  he  is  indebted  to  such  defendant,  even  when 
the  term  of  payment  has  not  yet  arrived. 

The  person  thus  made  a  party  to  the  suit  is  termed  a 
garnishee. 

Garnishment  under  Fieri  Facias — And  whenever  a 
party,  plaintiff  in  a  cause,  has  applied  for  a  writ  of  fieri 
facias  against  the  defendant,  and  has  reason  to  believe 
that  a  third  person  has  property  or  effects  in  his  posses- 
sion, or  under  his  control,  belonging  to  the  defendant, 
or  is  indebted  to  him,  he  may  cause  such  third  person  to 
be  cited  to  answer,  under  oath,  such  interrogatories  as 
may  be  propounded  to  him  touching  said  property  and 
effects,  or  such  indebtedness,  in  the  same  manner  and 
with  the  same  regulations  as  are  provided  in  relation  to 
garnishees  in  cases  of  attachment.  Such  third  person 
shall  thereupon  be  bound  to  answer  in  the  same  manner, 
and  shall  be  liable  in  the  same  manner  for  his  neglect  or 
refusal  to  answer,  and  his  answers  may  be  disproved  in 
the  same  manner  as  those  of  garnishees.  In  case  such  third 
person  shall  confess  in  his  answers  that  he  has  property 
or  effects  in  his  possession,  or  under  his  control,  belong- 
ing to  the  defendant,  or  is  indebted  to  him  in  any  sum  of 
money,  the  court  shall  order  him  forthwith  to  deliver  up 
said  property,  to  pay  such  sum  (if  the  same  be  due,  and  if 
not,  when  the  same  shall  be  due)  to  the  sheriff,  and  a  copy 
of  said  order,  with  the  receipt  of  the  sheriff  endorsed, 
thereon,  shall  be  delivered  to  the  said  third  person,  and  shaft 
be  decreed  equivalent  to  a  receipt  from  the  debtor  himself. 
The  property  and  effects  in  the  possession  of  a  third  petw 
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246  Garnishment — Service. 

4.  Anctioneer  who  has  possession. 

Grlell  *  Byrnes  ys.  BeUerton,  18  A.  84B. 

5.  Warehouseman;  bnt  property  in  his  keeping  may  be 
directly  attached  and  taken  possession  of  by  sheriff  or  left 
with  warehonseman  as  keeper. 

TronnBteiii  ts.  Boaenham,  22  A.  S28. 

6.  Oity  of  New  Orleans. 

M arohand  ts.  Bell,  21  A.  88. 

7.  Wife,  with  citation  to  husband  to  authorise  her  to  answer. 

Delacroix  vs.  Hart,  28  A.  192;  Henry  vs.  Bryce,  11  A.  681. 

8.  Executor,  for  resulting  interest  of  heir. 

DiokBon  T8.  Boise,  81  A.  741. 

(O)  Who  may  not  be  gamUhed, 

1.  Executor  for  any  specific  property,  but  interest  of  heir, 
even  in  unliquidated  succession,  may  be  seised  in  g!uiiish- 
ment  or  under  fl.  fa. 

Debllenz  yb.  Hotard,  81  A.  IM;  DIokson  TS.  Boise,  81  A.  74L 

2.  United  States  marshal  as  such  by  process  from  State  court. 

MooreYS.  Withenberg,18A.22,citing6A.684;  7A.  664;  9A.S11,SM. 

8.  Principal,  through  agent. 

Lewis  YS.  Franks,  18  A.  664;  Dickson  YS.  Morgan,  7  A.  490;  6  A.  661; 
Buford  YS.  Valentine,  8  N.  S.  66. 

4.  Wife,  for  any  debt  due  to  husband  or  communityi  prior  to 

its  dissolution  and  liquidation. 
Kelly  YS.  Bobertson,  10  A.  809. 

5.  State. 

Wild  YS.  Ferguson,  28  A.  702. 

(D)  Service  on  garnishee, 

1.  What  papers  served. 

a  P.  262. 

2.  Mode  of  service. 

(a)  Need  be  personal  as  to  interrogatories  only;  otlier 
papers  may  be  served  at  domicile. 

Act  March,  1868;  Schlndler  ys.  Smith.  Bnllins  A  Co..  18  A.  479. 

(b)  Notice  of  seizure  in  hands  of  garnishee,  under  a  Jl.  fa. 
is  sufficient  where  thing  seized  is  incorporeaL 

LeYy.  Loeb,  Boheuer  A  Oo.  ys.  Aoklen,  87  A.  646. 

8.  Service  must  be  on  garnishee  himself — not  upon  agent* 

Lewis  YS.  Franks,  18  A.  664,  citing  6  A.  662;  7  A.  490;  8  N.  8. 67. 
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ANSWm  TO  OAltineHUENT.  3il 

ce^taiuM  of  MTviM  by  gamUlue. 

a  ra.  aimpvon,  9  A.  Sll;  BIghtoi  «■.  Phelp,  II  A.  Ut;  Ph«lp*  T*. 
iBhtan,37A.  rai;  Muquese  T>.  LeDluko,  »  A.  IM;  IS  A.  t7«,  *aO;  H 

no. 

w  of  gartiiahee. 

jqnlremeiitB  In  answer.    It  most  be  full  and  apeclflc. 

k  one  answer  may  exp'.^n  another  and  a  aobstantial 

npliance  is  eafBcIent. 

fodnelTS.  Mousaeauz,  38  A.  m;  Qaty,  UoOnDeACo.  ra.  Ina.  Oo.,  11 
A.  m. 

lUnre  to  answer. 

'a)  Judgment  then  tendered  pro  oonfetait;  bnt  it  la  dla- 
cretlonarjr  with  conrt  to  allow  garnishee  on  mete 
motion  to  set  aride  jndgment  and  answer. 

Koae  A  HcCartb;  tb.  Whaley,  It  A.  tJi;  Blder  tb.  Bogera,  U 
A.  608. 

'b)  And  no  defatdt  or  role  to  show  caose  Is  needed  to 

take  Judgment  pro  oo«fet»U. 

StnrgeiTS.  Kendall,  1  A.  H6i  LandryT*,  Dtokwn.T  A.  ML 
o)  Nor  other  evidence    than   failure  to    anawer  when 

properly  cited. 

McKIubroagh  va.  CaMIe,  19  A.  lU 

ifusal  to  answer.     Qamishee  may  except  to    answer- 
',  and  on  overraUng  of  exception,  may  answer. 
ladnelTS.  Monaaeaax.  28  A.  flSl;  Bank  tb.  Boatuer,t9  A.  Stl;  Bbaogb- 
nesly  tb  Fobk.  10  A.  tao. 

adiag  on  plaintiff  unless  traversed. 

'lasb  ft  Co.  Ta.  NOTTla.  ITA.MiOator  tb.  Herrlll  A  Co.,  IIA.IM; 
Coleman,  Britton  H  Co.  tb.  Feunlmore,  M  A.  lU. 

nendment  of  answer. 

a)  Allowed.  At  any  time  before  Jndgment  ag^nat  de- 
fendant, where  amendment  is  merely  to  amplify. 

Hennen  TB.  Forget,  IT  A.  881 ;  Tapp,  Kennedy  A  Oo.  tb.  Green,  H 
A.  (1;  Boie  TB.  Wbale;.  II  A.  871. 

b)  Not  allowed.  When  former  answer  admits  indebted- 
ness, or  Is  evaslye,  etc. 

DbtIb  tb.  Oaktord,  11  A.  819;  DeBlano  ra  Webb,  0  L.  SSj  Tbomaa 
va.  Fuller,  10  A.  SU. 

averse  of  answer, 

a)  Necessity  of  traverse.  When  answers  deny  In- 
debtednees  or  possession  of  property,  etc. 

Darld  Tf.  Bode,  88  a.  961 ;  Flash  «  Co.  t».  Norrla,  Vt  A.  Sf. 


Si6  Answbb  to  Oabnishmsnt— Travbbse. 

(h)  And  on  rale  to  take  confessed,  on  a^^swers  alre^dj 
filed,  no  evidence  to  operate  a  traverse  received. 

0o6,  Shenehmn  A  Dewitt  vs.  Booha,  12  A.  690. 

7.  Mode  of  traverse. 

(a)  Bale  or  other  proceeding  on  garnishee  is  necoossry. 

David  T8.  Bode,  8S  A.  961;  Sstil  vs.  Qoodloe,  6  A.  132. 

(b)  No  answer  to  rale  reqaired. 

Oakey  Y8.  B.  B.  Co.,  18  L.  668. 

(c)  Bale  most  be  tried  by  Jory  when  lawfally  called  for. 

Foulhouse  yb.  Gaines,  26  A.  84 ;  DenouTion  ▼••  MoNight»  26  A.  H; 
Burke,  Watt  A  Co.  tb,  Taylor,  16  L.  2S8. 

8.  Time  of  traverse. 

(a)  By  Act  27  of  1877,  attaching  creditor  had  twenty  Ju- 
dicial days  from  filing  of  answers. 

Id. ;  Aoge  YB.  Variol,  81  A.  866. 

(h)  By  Act  78  of  1884,  p.  95,  seizing  creditor  has  twenty 
<< clear"  days  from  tLme  he  receives  notice  from  clerk 
of  the  filing  of  garnishee's  answers,  and  his  failore  to 
traverse  ipsofcusto  releases  seizure. 

* 

9.  Sufficient  evidence  for  successful  traverse. 

Positive  written  ^roof,  or  oath  of  two  witnesses  worthy 
of  belief. 

Bier  A  Gantier  yb.  Godchauz,  88  A.  206. 

(O)  Judgment  cigainBt  gamUhee* 

1.  "Hme  when  rendered. 

(a)  No  Judgment  before  Judgment  against  defendant. 

OoUina  A  Leake  vs.  Friend,  21  A.  7. 

(h)  Nor  before  determination  of  the  order  in  which  pre- 
vious attachments  are  to' be  paid. 

Oakey  T8.  B.  B.  Co.,  18  L.  668. 

(c)  But  immediately  on  rendition,  and  before  signing  of 
judgment,  proceedings  against  garnishee  allowed. 

Burke,  Watt  A  Co.  ys.  Taylor,  16  L.  287. 

(d)  Defendant  and  garnishee  may  be  condemned  in  same 
judgment. 

Eirkman  Y8.  Hil's,  16  L.  621. 

2.  Amount  of  judgment. 

(a)  Sum  proved  to  be  due  by  garnishee  to  debtor,  when 
his  answers  were  successfully  traversed. 

Clark  Bros.  A  Co.  vs.  Powell,  17  A.  177;  Marks  A  Oo.  tb.  Beinberg* 
16  A.  848;  Feet,  Sims  A  Co.  ts.  Whitmore,  16  A.  48. 
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(b)  But  where  gunishee  altogether  failed  or  lefosed  to 
Answer,  he  is  liable  for  plaintiff's  entire  claim. 

Id. ;  a  P.  Ml. 

(o)  No  judgment  against  gamiahee  holding  property  or 
money  only  contingently  beloDging  to  debtor  or  nn- 
certain  in  amonnt. 

Deblleuz  *a.  Hotard,  SI  A.  ISO;  L«robe  vs.  Kent,  10  A.  IW;  Cole- 
■nan,  Britton  A  WItbera  tb.  Fennlmore,  leA.IU:  Hadael  tb. 
HoniBeaiiz,  X  A.  m. 
(d)  Bnt  garnishee  owing  a  certain  snm,  and  another  enm 
not  liquidated,  may  be  compeUed  to  pay  the  sun  ad- 
mitted as  due. 

HoDowell  TB.  Crook,  10  A.  11. 

-nt«hni«nl  proceea  not  used  at  revooatory  action. 

gcB  Ti.  OrabuD,  BodgeB  A  Co.,  XA.Ki;  Ke&nie]' tb.  Nlion,  19  A.  IS; 

Atles  TB.  SlmmoiU,  U  A.  416;  Itcdb  t(.  IvenB.  W  A.MH;  1  R.  tSS;  1  A.9S; 

L.WL 

ler  since  Act  46  of  1887. 
Bevocatory  action    and  attachment  may  proceed  pari 


sr  qS  court  to  obtain  gartiiMhtneni  not  necessary. 

nelj  vs.  Bradbury,  it  I.  US. 

«r  perhaps  where  no  petition  aod  citation. 

Elder  *•.  Bogera,  11  A.  6DS. 

perty  of  debtor  coming  In  hsnds  of  garnishee  otter  noUce 
I  Belznre  ia  affected  thereby. 

Bnddlg  TB.  Simpson,  n  A.  BTG, 


(^property  gamithed. 

rt  may  order  sale,  snbject  to  rlgbta  of  garnishee,  and  on 
mdition  Oiat  snfflcient  be  realised  to  pay  him. 

BIOTTB.  Oaatbreauz,  nA.ia«;  AugaT*.  Varlot,  SI  A.  S6S. 

■ni«Aee's  answers  are  part  of  pleading,  and  need  not  be 

ir  T».  Deffarge,  so  A.  MS. 

rti«ft«e's  anaioer  not  divided. 
TB.  Terioi,  Bi  A.  eea. 


246  Defences  bt  Garnishee. 

(0)  Qamishment  en  firm, 

1.  Any  member  may  answer,  and  if  answers  of  individoal 
members  are  desired  such  members  should  be  individually 
cited. 

Bell  T8.  Short,  26  A.  813;  Duperlrls  T8.  Halllday,  27  A.  183;  Fergnaon 
A  O'Dowd  T8.  Murphy,  10  A.  58. 

2.  Where  answer  of  one  member  conflicts  with  presumption 
arising  from  silence  of  the  other,  weight  of  evidence  decides. 

McCloskey,  Blgley  A  Co.  ts.  WluKflold  A  Bridges,  83  A.  48. 

(P)  Defence$  by  garnishee. 

He  can  plead  only  defences  purely  personal  to  himself. 

Campbell  vs.  Myers,  16  A.  863;  Kimball  vs.  Plant,  14  L.  611;  Hardy  ts. 
Palmer,  18  L.  406. 

(Q)  He  may  plead. 

1.  Prescription  of  debtors'  claim  against  him. 

Jame4  vs.  Fellows  A  Co.,  30  A.  116. 

2.  That  he  is  defendant  and  can  not  be  garnished. 

Richardson  vs.  Terry  et  al.,  37  A.  63. 

8.  That  he  owes  defendant  only  in  his  fiduciary  capacity,  as 
a  Jiinistrator. 

flalpin  vs.  Barringer,  36  A.  17L 

4.  Lis  pendens. 

Peet,  Tale  A  Bowling  ts.  McDaniel  A  Co.,  37  A.  466. 

5.  Nullity  of  judgment  and  >Ieri /a ?ia8. 

Pollock  TS.  Williams,  9  A.  460;  Feather^ton  ts.  Compton,  8A.  880;  8 
A.  2»5. 

6.  That  defendant's  claim  against  himself  is  undetermined, 
such  as  unadjusted  loss  on  a  policy. 

Katz  A  Burnett  ts.  Sorsby,  84  A.  688. 

7.  That  ^ame  debt  was  garnished  by  process  from  other  court. 

Woodruff  TS.  French,  6  A.  63;  4  B,  639;  6  L.  438 ;  7  N.  8.  83. 

8.  That  he  owes  a  negotiable  note,  which  may  not  now  be  In 
hands  of  defendant. 

Denham  ts.  Pogue,  30  A.  196. 

(R)  Paying  over  to  sheriff, 

1.  Garnishee  may,  but  can  ^ot  be  compelled  to,  pay  over  to 
sheriff  amount  due  defendant. 

Oakey  ts.  B.  B.  Co.,  18  L.  668;  Tale  A  Co.  ts.  Whitmore,  16  A.  68. 

2.  Payment  to  sheriff  a'ter  return  of  writ,  without  order  of 
court  or  consent  of  attachiag  creditor,  will  not  dischar^ge 
garnishee. 

Peet,  Slmms  A  Co.  ts.  Whlimore,  16  A.  48. 
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PROCEEDINQS  A0AIS8T  Oarnibhee.  247-24S 

klemeniol  {nUrrogatoriet  to  gamUhee. 
lUon&l  qnestdoiu  to  gamlaliee  nuiy  iMoe  without  trkvetM 
former  answers. 

Ober,  Nanson  A  Oo.  ti.  KathswB,  3(  A.  83. 

vUhee  may  appeal. 

A.  17D. 


not  untjl  fliud  jodgment  In  the  nuin  action. 
state  BZ  rel.  Scooler  tb.  Oooloy,  U  A.  111. 

ntthee  at  neoeuary  party  to  appeal. 

rot  neceBBUT  party  except  in  proceeding!  aflecUng  bis 

Lbility. 

BaniaiTB.QDr<loii,ieA.01:  ISA.  119;  37  A.  101;  13  A.  MO. 


wers  in  open  oaurt. 

«rniBheeB  may  be  required  to  answer  in  open  coart 

Fatway  yb.  Ooodln,  U  B.  US. 


[nterrogatories  to  Garnishee — A  creditor  may  like- 
□ex  to  his  petition  interrogatories  on  facts  and 
to  be  answered  categorically  under  oath  by  such 
ee,  as  to  the  nature  of  the  property  belonging  to  the 
.nt  which  may  be  in  his  possession,  and  as  to  the 
of  the  sums  for  which  he  may  be  indebted  to  him. 

t  of  Garnishee — And  in  case  a  garnishee  acknowl- 
mself  indebted  to  the  defendant,  it  shall  be  lawful 
judge  to  order  said  garnishee  to  be  held  to'bail  in 
e  case  as  if  he  was  the  original  defendant,  unless 
irs  depositing  the  money  in  court. 

Arrest  of  Garnishee — If  a  creditor,  who  has  filed 
atones  on  facts  and  articles  to  be  answered  by  a 
;e,  declare  upon  oath  that  he  verily  believes  that 
rnishee  has  ia  hands  property  or  effects  belonging 
ibtor,  or  is  indebted  to  the  defendant  in  any  sum 
y,  whether  the  same  be  due  or  not,  and  that  such 


249-251  Discharge  a>d  Citation  of  Oabnishee. 

garnishee  is  about  to  depart  from  the  State  without  hav- 
ing filed  his  answers  to  such  interrogatories,  such 
garnishee  may  be  arrested  and  confined  until  he  gives 
good  and  sufficient  security,  in  a  sum  exceeding  by  one- 
half  the  amount  claimed  by  the  plaintiff,  that  he  shall 
appear  whenever  cited  so  to  do  before  any  judge  or 
justice  of  the  peace,  to  answer  the  interrogatories  put  to 
him,  and  that  he  shall  answer  them  in  the  manner  pro- 
vided in  the  preceding  article. 

C.  p.  221. 

QamiBhee  about  to  depart  may  be  arrested. 

Kirkman  ts.  HilU  8  L.  711. 

349.  His  Discharge — The  garnishee  may  nevertheless 
be  discharged,  without  being  obliged  to  give  security,  if 
he  prove  to  the  satisfaction  of  the  court  which  had  given 
the  order  of  arrest,  after  notice  in  writing  having  been 
served  on  the  defendant,  of  his  intention  of  making  such 
proof  that  he  has  no  intention  of  leaving  the  State;  or  if 
he  immediately,  in  the  presence  of  the  court,  answer  in 
writing  and  pertinently  the  interrogatories  put  to  him,  and 
file  such  answer  in  the  office  of  the  clerk  of  the  court. 

250.  Garnishee — How  Brought  In — A  garnishee  may 
be  made  a  party  to  a  suit,  and  be  cited  to  answer  inter- 
rogatories on  facts  and  articles,  either  by  praying  to  that 
effect  in  the  original  petition,  or  by  a  supplemental  peti- 
tion filed  at  any  stage  of  the  suit  previous  to  rendering 
the  judgment. 

351.  Citation  of  Garnishee — Copy  of  Petition  and 
Order — When  an  order  to  attach  property  in  the  hands  of 
a  third  person  has  been  given  by  a  court,  the  clerk  of  such 
court  shall  deliver  or  send  to  the  sheriff  a  copy  of  such 
order,  as  well  as  of  the  petition,  together  with  a  citation 
to  the  person  made  party  to  the  suit,  to  answer  such  peti- 
tion within  the  usual  delay  granted  in  ordinary  cases. 
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Attachment — Service  of  Citation.  252-254 

opy  of  Petition  and  Interrogatories  for  Gar- 
[f  there  be  a  garnishee  made  party  to  the  suit,  the 
St  deliver  or  send  to  the  sheriff  a  copy  of  the 
ind  of  the  interrogatories  annexed  to  it,  if  there 
with  a  summons  is  directed  to  such  garnishee  to 
Jie  same  within  the  delay  given  in  ordinary  suits. 

!ra  miut  be  aerved:     Petition  and  citation. 

d  when  gamishee  is  married  woman,   citation  to  the 

band  also. 

eiiry  tb.  Brioe,  11  A.  881;  DelacioJx  vs.  Bart,  H  A.  141;  Hargusifl  Tl. 

LeBluio,WA.  194. 

lere  sappl«metital  petition  is  presented  praTing  gamieh- 
it,  onleaa  it  recite  all  the  esBential  allegations  of  original 
tion,  both  most  be  served  on  gamlBhee. 

:>Tell  v».  Cartwrlgbt.  17  L.  Ul. 

errice  of  Citation  on  Defendant— The  sheriff 
r<:  such  citations: 

the  person  of  the  defendant,  or  at  his  domicile,  if 
e  in  the  place,  or  if  he  be  about  to  leave  the  State, 
the  place  where  the  defendant  has  resided  last, 
a  domicile  in  the  place,  and  conceal  himself  to 
ing  cited, 
rvice  oj  depotjr  sheriff  who  is  a  minor  is  valid. 

'Ting  Ta.  EdrlDgCon,  II  A.  ST2. 

lere  absconding  debtor  stiU  has  domicile  here,  citation 
7  l>e  left  there. 

'Illlama  ts.  Kimball,  S  N.  S.  S»:  Tbomaa  vs.  Weliler,  4  A.  1B4. 

tniciliary  service  strictly  constmed. 
[tarks  vs.  Weatberab;,  16  L.  G9S. 

'osting  Citation  in  Case  of  Absent  or  Absconding 
If,  on  the  contrary,  the  defendant  has  no  known 
residence,  conceal  his  person,  be  absent  or  reside 
lie  State,  in  such  case  the  sheriff  shall  serve  the 
:nt  and  citation  by  affixing  copies  of  the  same  on 
of  the  room  where  the  court  in  which  the  suit  is 
is  held. 


265  Attachment — Service  on  Absentee. 

1.  Posting  of  the  writ  and  citation  is  foundation  of  suit,  and 
omission  is  fatal :     This  is  tme  only  in  cases  of  attachment 

Morris  TS.  Blenyena,  80  A.  881 ;  Wooldridge  ts.  Monteuse,  27  A.  82;  Pal* 
terson  ▼&.  Coy,  8  B.  862;  Cos  ts.  Bradley,  16  A.  629;  Putnam  Ti.  B.  IL 
Co.,  8  B.  282. 

2.  And  sherifTs  return  must  show  such  posting,  which  cannot 
be  proved  aliunde. 

Id. ;  DeBlano  ts.  Perrouz,  21  A.  26;  Harris  ts.  Alexander,  1  B.  30. 

8.  Posting  of  writ  essential. 

Connell  ys.  Medlook,  24  A.  612;  Mlthofl  ts.  Dewees,  9  A.  650. 

Posting  on  leading  door  sufficient. 

Connell  ys.  Medlook,  25  A.  600;  Irying  ts.  Edrington,  41  A.  671 

4.  Informalities  can  not  be  waived  by  curator's  answer. 

Kroentler  ys.  Bank,  12  B.  461;  Carpenter  ys.  Beatty,  12  B.  641. 

5.  Who  is  absentee. 

Citizen  of  another  State,  though  he  have  a  dwelling  here 
where  he  resides  a  few  months  is  an  absentee. 

Morris  ts.  Bienvenu,  80  A.  878. 

B.  Unrepresented  absentee. 

Absentee  is  unrepresented  unless  he  have  here  agent  with 
special  power  to  sue  and  be  sued. 

Seymour  ys.  Cooley,  9  L.  77. 

7.  In  doubtful  cases. 

Orig^inal  domicile  considered  true  one. 
Cole  ys.  Lucas,  2  A.  946. 

8.  Citation  to  non-resident. 

Number  of  days  to  answer  may  be  omitted. 

West  ys.  Wilson,  4  L.  220. 

9.  To  whom  citation  is  addressed. 

(a)  Ordinarily  to  the  defendant,  not  the  curator. 

Jacobs  TS.  Frere,  28  A.  626. 

(b)  But  when  addressed  to  curator,  his  capacity  must  be 
stated. 

Galloohe  vs.  GriTOt,  21  A.  481. 

255.  Sheriff  Keeps  Petition — ^When— In  the  latter  case, 
the  sheriff  must  keep  the  copy  of  the  petition,  in  order  to 
deliver  the  same  to  such  party,  should  he  appear,  or  to 
the  advocate  appointed  to  defend  him,  in  his  absence. 
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Attachment — Return  of  Seizure.  266-2B7 

Tiit  tmd  dtatJOQ  ue  posted,  not  served  on  the  advocste. 
ValkarTi.B&relll,  HA.  «7;OozTi.  Bradley,  U  A.  UO;  Kro«utl«TTi. 
Buk,  II B.  WO, 

ineart^all  other  instances  when  absentees  ore  reprs- 
ated  b^  cnraton,  citations  served  on  them. 
Morris  Tl.  BlaDTean,  N  A.  881;  Samory  T*.  MontgomAr;,  ISA.  ML 
t  what  time  cnrator  must  be  appointed. 
Snit  most  be  first  instltated  and  pending. 
Seymour  tb.  Cooley,  9  L.  11, 

Seizure  by  Sheriff — Retorn — The  sheriff,  as  soon 
lall  have  served  the  copy  of  the  petition,  in  the 
prescribed  in  the  preceding  articles,  and  notified 
lishee  of  the  same  in  the  form  required  to  be  ob- 
is relates  to  garnishees,  if  there  be  such  made 
the  suit,  must  seize  and  detain  ao  much  of  what- 
jperty  the  debtor  may  possess  within  the  parish 
lich  his  powers  extend,  whether  it  consists  of 
iffects,  rights,  credits,  or  right  of  actions,  as  may 
I  in  value  to  the  amount  claimed  in  the  suit;  and 
immediately  after,  deliver  or  send  to  the  clerk  of 
t  by  which  the  attachment  was  granted,  his  return 
ig,  stating  the    manner  in  which  he  has  executed 

r  fieri  fada;  mere  notice  to  the  debtor  of  Incorporeal 
ht  is  A  sn£Qcient  seimre. 

[oDonaldTi.  iDBurance  Co..  n  A.  GMi  Staflord  vs.  Maiwell,  la  A.  UT; 
Levy,  Loeb,  Bobeuer  t  Co.  tb.  Aohlen,  IT  A.  US. 

Possession  by  Sheriff.  Inventory — The  sheriff 
:e  charge  and  keep  possession  of  all  goods  and 
vhich  he  may  have  attached,  with  the  exception 
sums  which  may  be  due  by  the  garnishee,  and  he 
ike,  in  the  presence  of  two  witnesses,  an  exact 
lute  inventory  of  the  same,  which  he  shall  be 
3  deliver  or  send,  annexed  to  his  return,  to  the 
the  clerk  of  the  court  whose  mandate  he  has 


257  Attachment — Seizure  Necessary. 

(A)  Seizure  by  the  sheriff, 

1.  Except  in  cases  of  garnishment,  sheriff  mnst  take  actoal 
physical  possession. 

Woodworth  vs.  Lemmermann,  9  A.  624;  Soott  vs,  DaTia,  96  A.  MB; 
Page  T8.  Generes,  6  A.  661, 681 ;  Erwin  vs.  Bank,  V  A.  186;  Blghtor  ▼•. 
Phelps,  16  A.  106;  DeTlUe  tb.  Hayet,  28  A.  660;  Gordon  vs.  Gilfoll,  2 
A.  266. 

2.  No  actual  seizure  by  sheriff  necessary  in  garnishment. 

Wight  TS.  Mason,  12  A.  846. 

8.  Nor  where  impossible,  as  in  cases  of  incorporeal  rights, 
where  mere  notice  of  seizure  is  sufficient. 

Harris  vs.  Bank,  6  A.  688. 

{B)  Notes  and  judgment.    Mode  of  eeizwre, 

1.  Actual  possession  by  sheriff  necessary. 

Anderson  vs.  Valentine,  16  A.  879. 

2.  Particularly  negotiable  notes. 

Denham  vs.  Poque,  20  A.  196;  Pleasant  vs.  Kemp,  28  A.  124. 

3.  Except  when  notes  are  in  cuetodia  legU. 

Estate  of  Mille  vs.  Hebert,  19  A.  68 ;  see  oontra  Soott  vs.  Xeblett,  6.  A.  UL 

(C)  Power  to  appoint  keeper. 

1.  Sheriff  may  appoint  keeper,  whose  possession  is  that  of 

sheriff. 

Winn  vs.  Elgee,  6  R.  100;  Trounstein  vs.  Bosenham,  22  A.  626;  Whann 
vs.  Hufty,  12  A.  280. 

2.  Keeper  is  sherifTs  agent,  for  whom  he  is  responsible. 

Watkins  va.  Oawthom,  88  A.  1196,  citing  18  A.  604;  12  B.  26;  12  A.  280;  8 
A.  870. 

8.  Sheriff  need  not  appoint  keeper  when  he  seizes  a  Yaoant 
lot. 

Boyles  vs.  Ferry,  12  A.  426. 

(D)  Right  to  ctistody  lost — when. 

Sheriff  loses  right  to  custody  by  sending  goods  or  property 
out  of  his  jurisdiction  without  order  of  court  or  consent  of 
parties. 

Dick  vs.  Bailey,  2  A.  974. 

(E)  Return. 

Must  show  taking  of  physical  possession,  not  merely  seisure 

"according  to  law.»' 

Eilboume  vs.  Frelisen,  22  A.  208;  Lirette  vs.  Ourrane,  27  A.  296;  MU- 
ler  vs.  Streeder,  18  A.  56. 
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Attachment — Dissolution  of  Wbit,  268 

:  necessftry  when  property  Is  bonded. 

MoBae  vs.  AoBtin,  e  A,  161. 

\y  Of  elieriff. 

Fo  aeize  at  once,  and  to  aerre  write  in  order  In  which  they 

re  filed  with  him. 

Lyuab  A  Co.  vs.  Leckie,  S  A.  ue. 
ro  make  proper  and  legal  return. 

Stockton  Ti.  Downey.  S  A.  Mil. 
\MMof  Sheriff. 

demand  bond  of  Indemnity ;  but  tliia  does  not  affect  his 
lability  (or  illegal  seizure. 

Jeuiea  tb.  TbompsoD,  11  A.  171. 

Dissolution  of  Writ — If  the  defendant,  thus  made 
7  to  a  suit  appear,  after  having  been  served  with 
lation,  or  prove  in  a  summary  way,  after  having 
jue  notice  in  writing  to  the  adverse  party,  that  the 
ions  on  which  the  order  for  attachment  had  been 
ed  were  false,  such  attachment  shall  be  dissolved, 
e  party  will  be  allowed  to  proceed  in  his  defence 
rdinary  suits. 

'.  ITS. 

«otuK<m  qf  attachment  on  motion. 

achment  dissolved  either  by  rule  or  by  exception. 

PontE  TB.  Begglo,  K  A.  SOS. 

%eM  preaented. 

Allegations  authorizing  the  attachment  may  be  denied  and 

int  at  issue. 

Herman  ft  Vignei  tb.  Amedee.  M  A.  B9S. 

But  truth  of  all  the  allegations  of  petition  can  not  be 
aquired  into,  merely  allegations  tending  to  attachment. 

UmerTB.  Chandler,  n  A.  S9i  MA.  SS3;  BeadTi.  Wwre,3  A.  t»8. 


Hoe  to  attaching  creditor, 
tjce  is  absolutely  necessary. 

Claflln  YB.  IjLbbo  &  Sobeen.  SI  A.  r 


258  Attachment — ^Dissolution  op  Writ. 

(F)  No  disBolutUm  for  alight  technical  informalitieSj  when,  if  dif- 
9olvedf  another  writ  could  be  obtained. 

Bank  ts.  Hanoook,  as  A.  48. 

(0)  Chrounda  fer  diseolving  attachment, 

1.  For  informalities  in  issuing  writ ;  as,  for  instance  * 

(a)  That  bond  was  insufficient,  as  when  in  blank  amount. 

Graham  ts.    Borkhalter,  2  A.  415;   Lehman,  Stem  A  Ck>.  vs. 
Broossard,  45  A. 

(b)  That  affidavit  is  insufficient. 

Brent  ts.  Shouse,  15  A.  110. 

2.  For  failure  of  grounds  alleged  as  where  it  is  proved : 

(a)  That  debt  was  only  contingent. 

Price  TS.  Merritt,  13  A.  626;  Bead  vs.  Ware,  2  A.  498. 

(b)  That  defendant  did  not    conceal  himself  to  avoid 
citation. 

Evans  vs.  Saul,  8  N.  8.  248. 

(o)  That  defendant  was  guilty  of  no  fraud. 

Herman  A  Vignes  vs.  Amedee,  80  A.  894;  Bmmgard  vs.  Ander- 
son, 16  Li  841. 

(H)  No  interest  in  diseolving  attachment 

1.  Party  disclaiming  title  to  property  attached  has  no  in- 
terest. 

Williams  vs.  Williams,  26  A.  644. 

2.  Wife  alleging  that  property  attached  belongs  to  husband 
has  no  interest  in  dissolving  writ. 

Mortgage  Co.  vs.  Balston,  88  A.  696;  Watts  vs.  Shropshire,  12  A.  797. 

(1)  Eetoppel  to  diaaolve. 

Consent  to  sale  of  property  by  sheriff  estops  defendants  from 
contesting  validity  of  process. 

Wickham  A  Pendleton  vs.  Nalty,  41  A.  286. 
(J)  Suit  on  attachment  bond. 

L  Premature,  before  final  dissolution  of   attachment,  but 
amendment  permitted. 

MeDaniel  vs.  Gardner,  84  A.  848. 

2.  Prescription. 

(a)  Action  is  ex  contractu  and  not  prescribed  in  one 
year. 

Levasseur  vs.  Gardner,  84  A.  264. 

8.  Aliter  as  to  claim  for  damages  by  third  person. 

Edwards  vs.  Tomer,  6  B.  882. 
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SffM  tf  dUaoMmg  the  attaehmaU. 

L.  When  writ  Is  dlMolved  for  mere  informalltJ«a  in  ezecntlon, 
bot  v&Ud  gnrands  exist  for  said  attacluuent,  no  damages 
can  be  Tinted  on  plabittffB :     It  Is  damnum  absque  injuria. 

B>ldwlB*0».nuHaiiiford,»A.S18;  Fhelps  TB.Broaghtoii,3I A-Wl; 
nA.BU:»A.74i  aiA.I8S;nA.UBi  81A.  280. 

I.  But  when  writ  ia  diBSolved  as  liaving  wrongfnliy  Issned, 
sncb  Judgment  la  res  Judteata  oa  right  to  damages,  and  sole 
question  remains  ia  the  quantum. 

B1oci]CTa.Ifa7«n,HI  A.aiO;  BarrlmoreTi.McFeely.mA.  1179;  HoDui- 
lei  a  Oo.  n.  Oudnsr,  N  A.  SKj  Cretin  vs.  Levy,  S;  A.  IBS;  butwa 
Oox  n.  Boblnaon,  1 B.  ID. 

Icfuol  damaget. 

nien  writ  is  decided  to  have  wrongfully  Issned,  but  no  mal- 
ice is  shown,  defendant  is  entitled  on  dissolntion  to  cl^m 
actual  damages  only. 

eteJnlianltTa.Iiemui.4  A.8SCJ  HcDanlel  ft  Co.  tb.  Oardnor,  B4  A.  MB  i 
IHohliiaoii  TL  MHynard.lD  A,  tH;  Byrne  vs.  Gardner,  t8  A.  S;  Carter 
Tt.  Tatta.  U  A.  IS;  Lean  Kee  ft  Oo.  TS.  Smltb  Btotbers  ft  Co.  W  A-Ugj 
Oox  VI.  BobJnaon,  3  B.  »13. 

llementB  of  actual  damaget. 

e  Uyma  T*.  Gardner,  M  A.  a 

lamages  claimed  mnst  have  been  caused  by  the  atttacbment 
snit  proper.    Thus : 

(a)  Attorney's  fees  for  services  rendered  exclusively  in 
attachment  proceedings. 

UoBae  ts.  Brown,  1)  A.  ISl;  Oretln  *b.  LeTy.nA.  183;  Adam 
Bros.  VS.  Gomlla  ft  Co.,  BT  A.  480. 

(b'  Loss  at  credit  when  sncb  is  caused  by  the  attachment 
oloofl  and  not  when  pre-existing. 

SMlnbardtVB.  Leman,  11  A.  BIS. 

(c)  Or  when  caused  by  the  main  suit,  or  when  crisis  was 
inevitable. 

HoFarland  ft  Dnprs  vs.  Lehman,  Abraham  ft  Co.,  SS  A.  SSL 

(d)  Proper^  lost  during  attachment. 

Taal  Ti.  I;roni,  to  A.  11(0;  but  lee.  squarely  contra  Frank  ft 
Oo.  va  ObaS«  ft  Sons,  H  A.  IXa. 

'rit  mutt  be  decided  to  have  wrongfully  iamied  before  damages 
be  reoooered.     Benoe  no  damages  recoverable: 
Where  attachment  is  maintained.     So  also  as  to  other  con- 
serratory  writs. 

Gasman Ta.  DePoiet,n  A.  8M;  Carroll  vs.  BeadhelmeriU  A.  8T4. 
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2.  Where  attachment  dissolved  mer^y  for  technical  infor- 
mality. 

Baldwin  A  Co.  ts.  Mamford,  86  A.  t49;  Phelp*  TS.  Broaghtom,  S7  A.  991; 
Garretson  Y8.  Zaoharie,  10  M.  249. 

8.  When  defendants  make  snrrender  and  syndic  estops  him- 
self from  claiming  damages. 

Ohafle  A  Sons  vs.  Lisso  A  Soheen,  88  A.  308. 

(0)  Time  toUhinwhich  to  dissolve. 

Attachment  may  be  dissolved  on  motion  at  any  time  be- 
fore pleading  to  merits,  bnt  not  afterward. 

Quine  Ys.  Mayes,  2  B.  512;  Myers  to.  Perry,  1  A.  872;  Baders  rs.  Clay.6 
B.SO. 

Except  possibly  where  surety  becomes  insolvent  after 
such  pleas,  bnt  not  for  prior  insolvency* 

Ealer  vs.  MoAUtster,  14  A.  821. 

(P)  Bonding  no  bar  to  motion. 

Bonding  attachment  does  not  debar  dissolution  on  motion. 

Edwards  vs.  Prather,  22  A.  8S6;  Meyers  ts.  Perry,  1  A.  872;  A  vet  vs. 
Albo,  21  A.  849;  Brinegar  vs.  Grtllla«  3  A.  US;  Baker  ts.  Hunt,  1 M.  194. 

(Q)  Dissolution  terminates  th^  suit  against  non»resident. 

Successful  motion  to  dissolve  attachment  against  non-resident 
ends  the  suit,  but  bonding  does  not. 

Kendall  vs.  Brown,  7  A.  683. 

(R)  No  amendment  of  petition  after  moUon, 

1.  To  pray  for  the  writ. 

Kelley  vs.  Bently,  9  A.  688. 

2.  To  allege  any  substantial  omission  in  original  petition. 

Bank  vs.  Moss,  41  A.  282;  Hart  ts.  Bowie,  94  A.  825. 

(8)  Plaintiff* 8  discontinuance  by  consent  no  bar  to  action  by  de- 
fendant for  damages. 

Spaulding  et  als.  vs.  Wallet,  10  A.  108. 

(T)  Main  suit  proceeds  after  dissolution, 

Sompeyrao  vs.  Estrada,  8  M.  723;  Wflltams  vs.  KImbaH,  8  N.  8.  8SS. 

259.  Bonding  Attachment — ^Terms  of  Bond->-The  de- 
fendant, if  he  appear  either  in  person  or  by  his  advocate, 
may,  moreover,  in  every  stage  of  the  suit,  have  the  profK 
erty  attached  released  by  delivering  to  the  sheriff  his  ob- 
ligation for  the   sum   exceeding  by  one-half  tlie  value  of 
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uperty  attacbecl,  with  the  surety  of  a  good  and  sol- 
lerson   residing  within  the  jurisdiction  o£  the  court 

the  action  was  brought,  that  he  will  satisfy  such 
ent,  to  the  value  of  the  property  attached,  as  may 
idered  against  him  in  the  suit  pending. 
un  of  Bonds  into  Court — When  the  defendant  has 

such  obligation  with  security,  the  sheriff  shall  be 

to  return  the  bond  so  taken  by  htm  into  court  in  the 
manner  as  is  provided  for  bail  bonds;  and  the 
ff  shall  have  the  same  right  and  9ame  time  to  object 

insufficiency  of  the  security  on  such  bond  as  the 
ty  on  bail  bonds;  and  in  case  the  security  on  said 
should  be  declared  insufficient,  the  sheriff  shall  be 

as  surety  on  the  said  bond,  and  the  said  act  of 

shall  be  assigned  by  the  sheriff  to  the  plaintiff  in 
ne  manner  as  bail  bonds. 

feedings  Against  Surety — And  when  the  defendant 
J  satisfy  the  judgment  rendered  against  him,  the 
£f  may,  on  the  return  of  the  sheriff  that  no  prop- 
is  been  found,  and  on  exhibiting  to  the  court  said 
tion  duly  transferred  to  him,  obtain  judgment 
t  the  surety  on  said  obligations,  upon  motion,  after 
tys'  previous  notice  to  said  surety,  which  motion 
e  tried  summarily  and  without  the  intervention  of  a 
nless  the  said  surety  shall  allege  under  oath  that 
nature  to  the  bond  purporting  to  be  his,  is  not  gen- 
ir  that  judgment  has  been  satisiied. 

107,  W7.  sus.  tm  i  a  p.  mi,  tu,  vk,  im,  iit,  las. 
tding  fry  iniervenor. 

IMor  to  Act  51  of  1876  intervenor  was  not  allowed  by  Uw 
)  bond. 

Alezuider  ▼•.  8Ilb«rna«el,  37  A.  UT;  Hfer  &Bro.  t8.  JobDKia.U  A 
3U;  Davaon  to.  Honon  A  Williamson,  7IA.  SBG;  DnperlerVB.  Flan- 
den,  30  A.  W. 

Ent  it  Beems  mcb  was  common  practice. 

Ueyer  tb.  TiMeber,  IS  A.  (SI ;  Emanuel  ya.  Manii,  H  A.  BX. 
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8.  Alid  though  such  bond  was  not  jodldal,  it  was  Mnding  ac« 
cording  to  its  terms,  which  the  oomts  entorced. 

Id. ;  Slooomb  ▼&.  Roberts,  16  li  174;  7  A.  070;  Stowson  ▼•.  K«r,  39  A.  396. 

4.  Under  such  act  of  1876,  No.  51,  interrenor  may  bond  when 
he  makes  prima  facie  proof  that  he  is  owner,  pledgee  or 
consignee. 

(B)  Evidence  of  title  authorisBing  bond4»g. 

1.  Possession  of  bill  of  lading. 

Park  vs.  Purter,  2  R.  842. 

2.  No  evidence  of  title. 

Deed  of  trost. 

Hughes  vs.  Klingender»  14  A.  02. 

(C)  Lessee,  not  being  owner,  pledgee  or  oonsipnee,  eon  not  bond  tm- 
der  Act  51  of  1876. 

Hardy  ys.  Lemons,  86  A.  107. 

(D)  Waiver  of  right  to  bond. 

Agreement  to  allow  funds  or  property  to  remain  with  aheriif 
until  termination  of  suit  amounts  to  waiver. 

state  ex  rel.  Moss  ys.  Young,  40  A*  aot. 

(E)  Surety. 

1.  He  is  no  party  to  the  suit;  may  be  surety  on  appeal  bond. 

French  ys.  Davidson.  82  A.  718. 

2.  Aliter  as  to  surety  on  injunction  bond  when  judgment  is 
asked  or  rendered  against  him. 

Dumas  vs.  Mary,  29  A.  806;  Cimeo  yb.  Danerwhelm,  18  A.  659;  Mehnert 
vs.  Dietrich,  36  A.  890. 

8.  Surety  on  defendant's  release  bond  may  subsequently  in- 
tervene and  claim  ownership. 

Bedwitz  vs.  Waggaman,  88  A.  26. 

(F)  Proceeding  against  surety. 

1.  Mode  of  proceeding  is  by  rule  against  the  surety,  but  not 
against  the  principal. 

Ledda  vs.  Maumus,  17  A.  817. 

2.  Time  within  which  to  proceed. 

Not  before  judgment  against  defendant  or  intervener. 

Id. ;  Goodman  vs.  Allen,  6  A.  872;  8  A.  88L 

8.  Summary  trial  without  jury. 
Seal  vs.  Alexander,  1 S.  277. 
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igia»  of  tarety. 
May  bring  snlt  for  IndeDuiity  for  liability  oa  bond. 

G.  a^NBS;  EdwardB  vi.  Pr«tber,  11  A.  U4;  Baker  ts.  Frellien, n  A. 
B» ;  Taaz  ts.  TrageT. »  4.  3U. 

May  show  tbat  property  did  not  belong  to  defend&nt. 

Baaer  tb.  Aatolne,  H  A.  M. 

May  plead  absolnte,  not  relative,  nnllity  o(  judgment 
againat  principal. 

MoCloskar  et  bIb.  ts.  WEugfleld,  n  A.  It;  19  A.  Ul. 

rma  and  condition  of  bond. 

As  to  defendant. 
Bond    conditioned    that    jndgment    against    defendant 
will  be  satisfied  to  the  extent  of  the  valne  of  the  prop- 
erty bonded. 

Ledda  tb.  UaumuB,  IT  A.  tie;  Solimldt  A  Zlegler  tb.  Brovn  A 

SUauss.  U  A.  41U;  Kmannet  tb.  Uaon,  U  A.  U;  United  States 
TS.  Ames,  99  U.  8.  iS;  Leman  Ts.  Truilllo.Sl  A.  Tl;  I.emle  tS. 
BoQCon,  S3  A.  1007;  Stewart  ts.  Laooume,  M  A.  1S7;  19  A.  171; 
1  A.  IGO;  4  A.  871;  T  A,  STL;  38  A.  BU;  U  A.   a»;  Kendall  tb. 

As  to  intervener. 
(aj  Bond  is  merely  a  forthcoming  bond  and  conditioned 
merely  for  delivery  of  property  when  lawfully  required. 
lCe7erTS.FIeteber,ai[A.  BSa;  Stewart  ts.  Laooume,  80  A.  iST;  Act 
51  of  1B7S. 

(b)  Recital  of  bond  binding  on  surety. 

Prloe.  CoDTSrseAOo.  TS.  Kennedy  A  Co.,  16  A.  T8. 

eet  of  bonding. 

1~,  Bubstitntes  bond  for  property  attached  as  to  partieB  to 

;he  suit.     And  after  bonding  farther  intervention  not  al- 

owed. 

Beat  TB.  Alexander,  7  B,  M9;  38  A.  893;  Leman  ts,  TruxiUo.  81  A,  71; 
Don-TB.  Kerehaw.  181.51;  MoKae,  ts.  Austin,  9  A.  MO;  Benton  Tg, 
Roberts,  l  A.  liS;  CaBS  A  Dowllng  tb,  Boaark,  IS  A.  808. 

It  releasee  property  from  attachment  lien.  But  contra  in 
ases  of  provisional  seizure. 

Harrison  TB.Jenke,  18  A.  T07;  MoBae  ts.  Austin,  9  A.  8S1;  89  A,  1106; 
Wallfoe  TS.  Burbain,  18  A.  791. 

It  gives  to  defendant  right  to  full  custody  and  disposition, 
int  to  interveoor  mere  custody,  with  obligation  to  produce 
rhen  required. 

LemanTS.Truiillo,8iA.T8:  WarBeld  tb.  atnbbs,  U  A.  5TD. 
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4.  It  does  not  qoash  order  of  attachment.  Motion  to  diMolyt 
lies  after  bonding. 

LoT6  TS.  Voorhiet,  18  A.  660;  Pailkes  ts.  Booz,  14  L.  82;  1  A.  873;  3  A 
164;  Ayet  A  Oambon  ts.  Albo,  21  A.  849. 

(J)  AssHgnmenl  of  bond  by  sheriff. 

Not  absolutely  required;  any  party  in  interest  may  sue  with- 
out assignment. 

Wright  TS.  Oakey  A  Co.,  16  A.  127. 

(K)  lAabUUy  of  intervenor  on  bond. 

No  liability  until  breach  of  condition  of  bond  shown  by  judg- 
ment, and  then  liable  only  for  return  of  property  bonded. 

Tale  A  Co.  ts.  Hooper  A  Co.,  16  A.  811 ;  Meyer  ts.  Fletcher,  86  A.  868. 

(L)  Mandamus  to  bond, 

1.  Mandamus  lies  to  compel  judge  to  permit  bonding. 

State  ex  reL  vs.  Judge,  87  A.  261 ;  State  ez  reL  Bloek  Bros.  ts.  jQdg«. 
44  A.  87. 

2.  And  appeal  lies  from  judgment  refusing  to  permit  bonding. 

state  ez  reL  Taylor  ys.  Judge,  26  A.  66. 

(M)  Surety  on  release  bond, 

1.  Defences.     He  may  plead : 

(a)  Absolute  nullity  of  judgment. 

MoCloskey  A  Ck>.  vs.  Wingfleld,  29  A.  141;  Qutne  T8.  Mayes«2 
B.61L 

(b)  That  principal  did  not  sign. 

Clements  vs.  Oassidy,  4  A.  880;  Benham  to.  Ctolllns,  88  A.  29; 
Gerson  vs.  Baker,  7  A.  671. 

(e)  That  judgment  is  silent  as  to  privilege  on  attached 
property. 

Nalle  Y8.  Baird.  80  A.  1140. 

2.  He  may  not  plead : 

(a)  Want  of  inventory. 

MoBae  vs.  Taylor,  9  A.  862. 

(b)  Any  defence  which  principal  could  not  make. 

MoCloskey  A  Co.  ts.  Wingfleld  A  Bridges,  82  A.  88;  Keane  tb^ 
Fisber,  10  A.  261. 

(N)  Liability  of  surety  on  release  bond, 

Fl:(ed  by  return  nulla  bona  against  principal. 

Bmanuel  vs.  Mann,  14  A.  68. 
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Voceedingt  againut  turetp. 

.  R«tnra  of  nuUa  bona.    Retom  of  nulla  bona  in  execution 

against  principal  need  not  be  b^  aherifl  of  pariali  to  which 

be  bai  removed. 

Quay  V*.  AndraiTg.  B  A.  141. 


).  Advocate  to  Represent  Absentee — If,  on  the  con- 
,  the  party  fail  to  appear  either  in  person  or  by  his 
ley,  the  court  shall  appoint  an  advocate  to  represent 
ind  defend  the  suit,  and  a  reasonable  delay  shall  be 
L  to  such  advocate  to  enable  him  to  communicate  with 
larty  he  represents,  in  order  to  obtain  the  information 
)sary  to  defend  the  suit. 

ourt  having  J^tritdietion  of  attachment  appoint*  curator. 

□raj  A  Oo.  TB.  NelHin.M)  A.  K. 

nd  acts  only  In  anch  conrt. 
Barrod  ti.  NottIb,  10  M.  IE. 

Te  can  uxitt>e  noIMnir,  a$ 

.  Capacitf  ol  commlBsloner  taking  testimony. 

Bdmonileoii  vs.  Ulra.  B.  E.  Oo.,  U  L.  I». 
,  Appeal. 

Bienveuu  ti.  lui.  Go.,  tS  A.  MB. 

iorrejpondenoe  teUh  abaentee  i»  duly  of  tmrator,  and  fs  pre* 


[ .  Sale  of  Perishable  Property  Pendente  Lite — If  the 
;rty  attached  and  which  has  been  seized,  be  of  a  per- 
le  nature,  and  subject  to  be  lost  or  deteriorated  dur- 
ie  pendency  of  the  suit,  the  court  may,  at  the  request 
;  plaintiff,  order  the  sale  of  such  property  at  public 
an,  after  the  usual  advertisement,  and  after  the  same 
een  appraised  by  two  experts  appointed  for  that  pur- 
in  order  that  the  proceeds  of  such  sale  may  remain 


262-264  Answer  of  Garnishee — Traverse. 

in  deposit  in  the  hands  of  the  sheirff  until  the  definitive 
decision  of  the  suit. 

Where  the  goods,  etc.,  were  sold  on  a  twelve  months'  bond 
no  execution  can  issue  thereon. 

Levin  T8.  DeLacey,  26  A.  271. 

363.  Answer  of  Garnishee — The  garnishee  who  has 
been  cited  in  a  suit,  must  put  in  his  answer  within  the 
usual  delay,  declaring  in  the  same,  fairly  and  truly,  what 
property  belonging  to  the  defendant  he  has  in  his  posses- 
sion, by  whatever  title  he  may  possess  the  same,  as  well 
as  what  sums  he  may  owe  to  such  defendant,  whether  the 
same  be  due  or  not  yet  due,  and  if  interrogated  on  facts 
and  articles,  he  must  answer  under  oath,  clearly  and  cat- 
egorically, each  question  put  to  him  touching  such  matter. 

0.  p.  241, 642. 

263.  Refusal  or  Neglect  to  Mswer — If  the  garnishee, 
to  whom  interrogatories  have  been  put,  refuse  or  neglect 
to  answer  the  same  under  oath  in  the  delay  of  the  law, 
such  refusal  or  neglect  shall  be  considered  as  a  confession 
of  his  having  in  his  hands  property  belonging  to  the 
debtor,  sufficient  to  satisfy  the  demand  made  against  such 
debtor,  and  judgment  shall  be  rendered  against  him  for  the 
amount  claimed  by  the  defendant,  with  interest  and  costs. 

0.  p.  864. 

Garnishees  provoking  unnecessary  litigation  are  liable  for 
costs. 

Soooler  TS.  Alstrom,  38  A.  907. 

364.  Traverse  of  Answer — Although  the  answer  of  the 
garnishee  to  the  question  put  to  him,  be  made  under  oath, 
the  plaintiff  may,  nevertheless,  show  the  same  to  be  false, 
either  by  positive  written  proof,  or  by  the  oath  of  two  wit- 
nesses worthy  of  belief,  in  the  same  manner  as  when  in- 
terrogatories on  facts  and  articles  have  been  put  to  a  party 
in  a  suit;  and  if  it  be  proved  by  such  evidence  that  the 
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lishee  has  in  his  hands  property  or  effects  belonging 
te  party  against  whose  property  the  attachment  has 
1  granted,  or  that  he  be  indebted  to  him  in  any 
unt,  such  property  and  effircts,  as  well  as  such  sum  as 
be  due  by  him,  shall  be  subject  to  satisfy  such  judg- 
t  as  may  be  rendered  against  the  defendant. 

R.S.W1;  O.F.IH.TU. 

AnsweTB  moBt  be  trsTersed  within  twenty  days  from  date  of 
Berviee  on  plaintiff. 

Aotaot  18M,  p.  99;  Aota  oC  1ST7,  p.aiG. 

>5-  Judgment  and  Execution — In  suits  where  attach- 
t  is  demanded  after  answer  filed,  or  if  the  defendant 
failed  to  answer,  the  plaintiff  must  proceed  in  the  or- 
ry  form  to  obtain  judgment,  and  on  execution  of  the 
e,  have  so  much  of  the  property  attached  and  sold  as 
suffice  to  satisfy  the  judgment. 

:.  p.  SM,  MS,  T24. 

Privilege  resaltafrom  attachment. 

rnfMTi-CarradLne.  B  A.  ISO;  Emerson  y a.  PoK,  SI.  ITS;  Tuftg  *  Hobftrt  tb. 
Caaey,  ISA.  163;  CoobraoB  vb.  Walker,  10  A.  HI. 

Sat  not  ench  a  privilege  as  is  necessary  to  support  a  eeqnee- 
tration. 

Beck  TB.  Brady,  £  A.  114, 

priority  of  privilege. 

?lrst  attaching  creditor  has  priority  Id  payment. 

Beck  TB.  Bratly,  Brown  t  Co.,  1  A.  1. 

>rder  0/  aeifure  determines  priority. 

iannanTB.  Judge,e  A.  768;  Edson  VH.  Freret,  11  A.  710;  RhitIIiis  vs.  Bberiff, 
U  A.  ST;  Tnlnm  TB.  Colvln.  IS  A.  BK. 

Privil^e  relate*  back  to  tiToe  of  seizure. 

nem\ag  n.  Shields,  II  A.  118;  Cochrane  A  Co.  *B.  Walkec,  10  A.  Ill;  Tulta 

Tudgment  mutt  recognize  attachment  and  ord^  payment  by  priv 


iecognition  of  priiMege  on  property  a((aeA«d  doee  tioI  restrict 
Igment  neceMarily  to  said  property. 
Eatbbone  A  Co.  tb.  Ship  London,  G  A.  ISO. 


265  Attachment. 

(0)  Surrender  of  property  under  ineolvent  laws  defeats  atiachmeiU 
not  ripened  into  judgment. 

Even  when  attachment  was  levied  in  Federal  conrt. 

Fisber  T8.  Vose,  3  B.  457;  Hanna  vs.  Creditors,  12  M.  32;  ColllnBTS. 
Datfy,  7  A.  40;  Plassan  vs.  Titos,  20  A.  345;  Tofts  vs.  Casey,  15  A.  290; 
6.  A.  680;  7.  R.  61 ;  5  R.  101 ;  3  A.  582;  Schwartz  TS.  Claflia,  60  F.  B.  676; 
Yua  vs.  Carriere,  117  U.  S.  201. 

(H)  Confiict  of  privileges, 

1.  Attachment  privilege  primes. 

(a)  Privilege  resulting  from  subsequent  fi,  fa. 

Beck  TS.  Brady,  7  A.  2. 

(h)  Privilege  of  creditors  sequestering  subsequently 
against  absconding  debtors  under  act  of  1826. 

Tafts  TS.  Casey,  15  A.  260. 

(c)  Mortgage  of  intervener  registered  subsequent  to  levy 
of  attachment. 

Fleming  A  Baldwin  vs.  Shields,  21  A.  118. 

2.  Attachment  privilege  ia  primed : 

By  privilege  for  rent  due. 

Harmon  vs.  Jadge,  6  A.  768. 

(1)  Accessories  to  thing  attached  belong  to  plaintiff. 

Attaching  creditor  may  sue  tenant  for  rent  not  paid  to  sheriif « 

Stockton  vs.  Hyde,  5  A.  800. 

(J)  Conflict  between  atta>ching  creditor  and  intervenor, 
1.  Intervenor  prevails : 

(a)  Where  cotton  is  shipped  to  and  accepted  by  them 
before  attachment  levied. 

Bumside  A  Co.  vs.  McEinley  A  More,  12  A.  505;  Gray  vs.  Trafton, 
12  M.  702;  Oliver  vs.  Lake,  3  A.  78;  Bonaffe  vs.  Lane,  5  A.  2»; 
Collom  vs.  Guillot,  18  A.  608;  Wrie  vs.  Stevens,  5  B.  263;  Flash, 
Lewis  A  Co.  vs.  Schwabaoher,  32  A.  360. 

(b)  Where  consignee  has  made  advances  in  good  faith 
before  levy  of  attachment. 

Mazen  A  Schearer  vs.  Landrum,  21  A.  366 ;  Lambeth  vs.  Turn- 
bull,  5  B.  264. 

(c)  Where  before  levy  of  attachment  debt  due  defendant 
was  assigned  and  notice  given  to  the  defendant's 
debtor  in  any  way. 

Bank  vs.  Morton,  12  B.  409;  Hill  vs.  Simpson,  8  A.  45. 
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Attachment. 

(d)  Wber«  true  owner  of  stock  cUims  stock  attempted  to 
be  seised  and  exhibits  a  certiflcste  bona  fide  transferred 
hy  debtor  to  him,  though  transfer  be  not  on  books. 

Mineral  Water  Co.  ta.  Deblleux,  M  A.  US;  Kem  tb.  Day.  U  A.  71; 
Fltot  TB.  JobnsoD,  as  A.  liee;  Idb.  Co.  ts.  Dock  Co..  SI  A.  49^ 

Smith  TB.  SlaugbterhouBG  Co.,  30  A.  1378. 

2.  Attaching  creditor  prevails : 

(a)  Where  intervenor  had  not  accepted  consignment 
prior  to  levy  Of  attachment. 

Coneryvs.  Webb,  lUwlios  ft  Co.,  13  A.  K2;  Qoodbue  ts,  Hd- 

Cttrtby,  a  A.M. 

(b)  Where  assignee  of  debt  baa  not  given  notice  to 
debtor  before  attaclunent  levied  in  debtor's  bands. 

QolBon  TS.  Powell,  ai  A.  513. 

(c)  Where  debtor  had  not  yet  delivered  property. 

OllTerva.  Lake.aA.  TB;  Armour  tb.  Oookburu,  1  N.  B.  SW;  Jonla 
TS.  Lewis,  1  A.  Ml  HoClosbey  vs.  Central  Bank,  16  A.  :«4. 


What  oonstt(uf«0  delivery, 

1.  Passing  the  scales  at  cotton  presaes. 

C&mpbell  *  Blckarb;  tb.  Pena,  7  A.  971. 

i.  Mailing  of  bill  of  lading,  or  delivery  of  same  to  carrier  for 
transmisBion  to  factor. 

Flub,  Lewis  ft  Co.  t9.  Bchwabaohar,  SJ  A.  SM;  see  AotMotl87(,  p.  Ill; 
Bee  alBO  Act  It  <4  IS82,  p.  fi6. 

Under  prior  jorisprndence,    delivery  was  not  complete 
nntU  actual  receipt  of  bill  of  lading. 

See  Delop  ft  Co.  vs.  Bandolpb,  K  A.  1S6. 

}.  Mere  giving  of  title  to  incorporeal  rights  and  notice  to  the 
debtor. 

Keir  ft  Co.  TB.  Boro,  IT  A.  IN. 

I.  Delivery  of  certificate  of  stock,  without  notice  to  com- 
pany. 

Kem  TS.  Day,  tS  A.  Tt ;  Ulneral  Water  Co.  vs.  Deblleui.  (0  A.  ISS. 

loope  of  judgment  in  attachment. 
L.  When  pnrely  in  rem. 

When  defendant  is  not  personally  In  court,  in  cases  where 

he  may  be  attached,  judgment  Is  purely  in  rem  and 

affects  only  the  property  seized. 

HerbelTH.  AbboU.TO  A.  1113;  Peunoyer  vs.  Netr,9B  U.  9.71*; 
euccesalon  □(  Uur&nd,  34  A.  911;  Wutiiou  ts.  Simpson,  IS  A. 
W9. 
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266-267  Cancelling  Attachment  Bond,  Etc. 

2.  When  in  per$onam  and  in  rem. 

When  defendant  is  personally  in  conrt,  recognition  of 
attaching  creditor's  lien  on  property  will  not  affect 
right  to  judgment  in  per$onam, 

Bathbone  vs.  Ship  London,  6  A.  489;  Love  rs.  Voorhies,  18  A.  549. 

266.  Cancelling  PlaintifF's  Bond — If  the  debtor  whose 
property  has  been  attached  has  filed  his  answer,  or  has 
given  instruction  to  the  advocate  appointed  by  the  court 
to  defend  him,  the  act  of  surety  given  by  the  plaintiff 
shall  be  canceled  as  soon  as  judgment  shall  have  been 
rendered  in  favor  of  such  plaintiff. 

But  if  the  residence  of  the  debtor  whose  property  has 
been  attached  be  unknown,  and  the  advocate  appointed 
to  defend  him  has  been  unable  to  communicate  with  him, 
the  act  of  surety  so  given  by  the  plaintiff  shall  continue  in 
full  force  one  whole  year  after  the  date  of  the  judgment 
given  in  favor  of  the  plaintiff  in  order  to  secure  the 
recourse  which  the  debtor  may  have,  as  provided  in  the 
following  article. 

C.  p.  614. 

267.  Absent  Debtor — Relief — The  absent  debtor,  against 
whom  judgment  has  been  so  rendered,  may,  within  two 
years  after  such  judgment,  obtain  the  reversal  of  the  same^ 
if  he  prove  that  the  distance  at  which  he  lived  from  the 
place  where  the  attachment  was  obtained,  has  prevented 
his  being  apprised  of  the  proceedings  had  against  him, 
and  that  the  plaintiff  has  availed  himself  of  his  absence  to 
obtain  payment  of  a  debt  either  already  paid  in  totally,  or 
partly  discharged,  or  which  did  not  exist. 

0.  p.  614. 

1.  Prescription  of  action  to  annnl  by  absentee  is  two  years. 

Lambert  ts.  Oonrad,  18  A.  246;  Keith  vs.  Benand  A  Oo.,  18  A.  784 ;  Story 
T8.  Jones,  14  A.  78. 

8.  And  this  article  applies  to  absent  persons  whose  proper^ 

was  seized  and  sold  as  property  of  another. 
Keith  TS.  Benand  A  Oo..  18  A.  784. 
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SEMjUBsraATioif.  268-369 

:.  Sach  third  ponon  may  Msall  validity  of  proceedlngflftifaliut 
the  absentee. 

DnntKa  t*.  Letebrfl,  ID  B.  101 ;  Vox  tb.  Foz,«  A.  119;  Jndaon  tb.  Oon- 
nolly.t  A.  UO. 

.  Judgments  against  absentee,  not  being  operatiTe  beyond 
property  attached,  (orm  no  claims  agalnat  his  estate,  and 
shonld  be  stricken  from  tableau  filed  by  his  odmlniatrator. 

BnooeM[on  of  Darand.  it  i.  B«3. 

S.  Judgment  Against  Ptaitttiff^In  case  such  evi- 
e  be  shown  by  the  party  whose  property  has  been  at- 
;d,  judgment  shall  be  given  against  the  plaintiff  in 
rst  suit,  not  only  for  such  amount  as  he  may  have  re- 
red  above  the  sum  which  was  really  due  to  him,  but 
for  such  damages  as  may  have  been  sustained  by  the 
idaot;  but  as  relates  to  the  security,  such  action,  if 
^ht  against  him,  must  be  instituted  within  the  year 
wing  the  judgment  wrongly  obtained. 

.  p.  81*. 

53- 
Of  Sequestration, 

').  Sequestration — Sequestration  is  a  mandate  of  the 
:,  ordering  the  sheriff  in  certain  cases,  to  take  into  his 
!8$ion  and  to  keep  a  thing  of  which  another  person 
iie  possession,  until  after  the  decision  of  a  suit,  in  order 
it  be  delivered  to  him  who  shall  be  adjudged  entitled 
ve  the  property  or  possession  of  that  thing.  This  is 
is  properly  called  a  judicial  sequestration. 
.  B.Mi  aaavTSiaF.w.TM. 
eqaettfotion  ooaatrued  ttriotly,  and  not  extended  by  implioa' 


JeqaeMratAtm  wiU  not  Imim: 

.  Where  pUlntiil  brings  a  revocatory  action;    he  oUnu 
neither  ownership  nor  lien  or  privilege. 

Tklunuk  Tl.  TuSB,  *  B.  Ml. 
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269  SKi^rESTRATlON. 

3.  Where  one  party  saes  another  for  account. 

Shropshire  vs.  Russel,  2  A.  961 ;  but  see  Blanchard  ts.  Laoe,  10  ▲.  17. 

8.  Where  plaintiff  claims  the  writ  merely  on  ground  of  in- 
solvency  of  debtor. 

Barriere  vs.  Feste,  9  A.  585. 

4.  Where  plaintiff,  a  common  carrier,  sequesters  goods  en- 
trusted to  it. 

Pbarr  vs.  Collins,  85  A.  940. 

(C)  No  leave  of  court  neoeesary  to  file  eupplemental  petition  dS' 

manding  Bequestration, 

LeaTen worth  vs.  Plunkett,  7  L.  841. 

(D)  What  court  competent  to  issue. 

1.  Oompetency  rcUione  personce. 

(a)  Court  of  defendant's  domicile,  where  a  Judgment  is 
also  sought  in  personam. 

Spear  ts.  Hagelberg,  16  A.  8. 

(h)  Ck>urt  of  new  domicile  competent,  when  domicile  is 
chang^. 

Rippey  vs.  Dmmgoole,  8  M.  711. 

(e)  Where  defendant  has  property  subject  to  privilege 
in  other  parish  than  that  of  his  domicile,  exception  to 
Jurisdiction  in  personam  sustained  and  suit  continued 

in  rem  alone. 

Peterson  vs.  Willard,  17  A.  98;  Lalaurie  rs.  Wood,  8  A.  8M; 
Henning  vs.  Steamer  St.  Helena,  5  B.  349;  Richard  ts.  KimbaU. 
5  B.  142;  Blanohard  Tt.  DaTidton,  7  A.  654;  Thorn  ts.  Tyson,  9 
A.  231. 

But  see  the  following  cases  where  entire  procedings  are  dis- 
missed for  want  of  jurisdiction. 

Bradley  ts.  Woodnitf,  26  A.  800,  880;  Hollander  ts.  Nicholas,  8  R.  7; 
Gay  TS.  Eaton  a  Barstow,  27  A.  166;  Boohereau  ts.  Guldry,  24  A.  811 

By  Act  64  of  1876,  p.  106,  Oourt  where  property  is  situ- 
ated may  issue  writ  at  option  of  plaintiff* 

3.  Oompetency  ratione  materiss. 
Court  issuing  must  be  competent  rations  materim. 

OTerton  ts.  OTerton,  10  L.  466. 
(B)  Conflict  of  jurisprudence  settled. 

Oourt  where  property  is  situated  or  where  defendant  resides 
may  now  issue  writs  of  sequestration  and  provisional 
seisure. 

Aot64of  1876,p.  106. 
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JuDirtAL  Seijuestration.  270-371 

anoe  by  clerk. 

'b  of  court  may  Issne  writ  In  abeenoe  ol  Jndgs. 

AMlMoI  lB80,p.  lU;  AOts  18S1, No.  4*. 

*e»traHcM  ftom  lotoer  court  pending  oppool. 

'er  court  may  iaane  writ  though  caae  be  on  appeaL 

HcFarlane  tb.  BlcbardBon,  1  A.  U;  Wllllami  n.  Doer.  U  I.  SM;  I 

ire  the  debt  of  eredUor  claiming  privilege  exceeds  the  limit 
Miction  of  court  (eguMteKn?,  he  mtxy  compel  a  tranter  of 
>  higher  court. 

J  TB.  Terry,  lO  L.  70;  Laweg  vl.  Cbinn,  1  N.  S.  890. 

le  <!f  judgment. 

are  defendant  is  not  personally  before  the  court,  aa  being 
Don-rsBldent  or  having  domlcUe  in  another  JuriadlcUon, 
le  judgment  abould  be  purely  one  in  r«m,  aftecUng  only 
le  property  teqneittered. 

Act  M  of  187S,  p.  10«;  Petenon  t8.  Willard,  17  A.  K;    HemilDC  ▼■■ 
ateamer  St.  Belena,  S  A.  US;  LaUnrie  tb.  Woods,  8  A.  B86. 

««tratMm  per  ae  givee  no  privilege, 
inter  aa  to  attachment. 

SdcccBBlon  ol  Elliott,  il  A.  BT. 


Jadicial  Sequestration — In  this  acceptation,  the 
equestration,  doea  not  mean  judicial  deposit,  be- 
equestratioD  may  exist  together  with  the  right  of 
itration,  while  mere  deposit  does  not  admit  it. 

What  Can  Be  Sequestered — All  species  of  property, 

personal,  as  well  as  the  revenue  proceeding  from 

le,  may  be  sequestered. 

jperfy  may  not  be  aequegtered: 

roperty  in  cuttodia  legie  in  poBBeaalon  of — 

(a}  Sheriff  or  cotutaUe. 

TwJttr  TB.  Clarke,  11  A.  BOS. 

(b)  Keceiver. 

GcBt  A  Atkinson  tb.  B.  B.  Co.,  BO  A.  ». 
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272-275  What  May  Be  Sequestered— Ghounds. 

(e)  Judicial  sequestrator. 

Bank  ts  HoEey,  2  B.  150. 

2.  Vessels,  in  sequestration  purely  in  remj  in  State  court. 

The  M0868  Taylor,  4  Wallace;  Haberle  ts.  Barringer,  29  A.  410 ;  Brown 
T8.  Matancas,  19  A.  884. 

372.  Obligations  and  Titles — Obligations  and  titles  may 
also  be  sequestered  when  their  ownership  is  in  dispute. 

Oertiflcate  of  stock  may  be  bonded. 

state  ex  rel.  City  vs.  Judge,  22  A.  260. 

273.  Judicial  Sequestration — ^Judicial  sequestration  is 
generally  ordered  only  at  the  request  of  one  of  the  parties 
to  a  suit;  there  are  cases,  nevertheless,  where  it  is  decreed 
by  the  court  without  such  request,  or  is  the  consequence 
of  the  execution  of  judgments. 

The  rules  relative  to  the  sequestration  in  consequence 
of  the  execution  of  judgment,  will  be  found  in  the  chapter 
which  treats  of  the  execution  of  judgments. 

0.  p.  657. 

Ex  officio  sequeatration  by  court. 

No  judicial  sequestrator  need  be  appointed  when  property  is 
released  on  bond. 

YouDg  ys.  Magazine  Street  B.  B.  Co.,  24  A.  40. 

274.  Ex  Officio  Sequestration — ^When — ^The  court  may 
order,  ex  officio j  the  sequestration  of  real  property  in  suits, 
where  the  ownership  of  such  property  is  in  dispute  and 
when  one  of  the  contending  parties  does  not  seem  to 
have  a  more  apparent  right  to  the  possession  than  the 
other. 

In  such  cases,  sequestration  may  be  ordered  to  continue 
until  the  question  of  ownership  shall  have  been  decided. 

C.  p.  668;  B.  S.  588,  2899,  8588. 

275.  Grounds  for  Sequestration — Sequestration  may  be 
ordered  at  the  request  of  one  of  the  parties  in  a  suit,  in 
the  following  cases : 

I.  Suit  for  Possession — ^When  one,  who  had  possessed 
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When  Se<)deste4TI0h  Wn,L  Issue.  275 

:  than  one  year,  has  been  evicted  through  violencet 
}  to  be  restored  to  his  possession. 
it  for  Possession  of  Movables — When  one  sues  for 
session  of  movable  property,  and  fears  that  the 
,ving  possession  may  send  the  proper^  in  dispute 
he  jurisdictioa  of  the  court  during  the  pendency 
ait. 

LSte  or  Cottversion  of  ReTennes — ^When  one  claims 
ership  or  the  possession  of  real  property,  and  has 
jund  to  apprehend  that  the  defendant  may  make 
is  possession  to  dilapidate  or  to  waste  the  fruits  or 
i  produced  by  such  property,  or  convert  them  to 
use. 

in  to  Dotal  Property — When  a  woman  sues  for  a 
}n  from  bed  and  board,  or  only  for  a  separation 
>rty  from  her  husband,  and  has  reason  to  appre- 
it  he  will  ruin  her  dotal  property,  or  waste  the 
revenues  produced  by  the  same,  during  the  pen- 
l  the  action. 

Case  of  Respite — When  one  has  petitioned  for  a 
roceedings  and  ameeting  of  his  creditors,  and  such 
1  fear  that  he  may  avail  himself  of  such  stay  of  pro- 
i  to  place  the  whole  or  a  part  of  his  property  out 
reach. 

Special  Mortgage  Creditor — A  creditor  by  special 
s  shall  have  the  power  of  sequestering  the  mort- 
roperty,  when  he  apprehends  that  it  will  be  re- 
ut  of  the  State  before  he  can  have  the  benefit  of 
gage,  and  will  make  oath  of  the  facts  which  in- 
a  apprehension. 

cases  of  Lien  or  Privilege — The  plaintiff  may 
sequestration  in  all  cases  where  he  has  a  lien  or 
on  property,  upon  complying  with  the  requisites 
by  law. 

jrehended  Concealment  or  Disposition  Pending 
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275  When  Sec^iestration  Will  Issue. 

Suit — A  sequestration  may  be  ordered  in  all  cases,  when 
one  party  fears  that  the  other  will  conceal,  part  with,  or  dis- 
pose of  the  movable  in  his  possession,  during  the  pendency 
of  the  suit,  upon  complying  with  the  requisites  of  the  law. 

B.  S.  448,  S38,  689,  2900,  3SS8,  8684 ;  0.  P.  724, 1124, 158,  221,  224 ;  C.  C.  8186,  3217. 

(A)  When  writ  of  sequeatration  wiU  issue, 

Oauses  enumerated  in  0.  P.  275  are  not  exclusive  of  others 
when  prescribed  by  law.  Thus  creditors  of  absconding 
debtor  may  demand  sequestration  and  thus  place  prior  at- 
taching creditors  before  judgment  on  footing  of  equality  with 
them. 

LeTois  TS.  Gerke,  12  A.  829;  Tnfts  A  Hobart  ts.  Casey,  15  A.  268. 

Par.  2. 

(a)  When  plaintiff  sues  for  possession  of  movables  bou^t 
with  his  money. 

PIrtle  V8.  Price,  31  A.  367. 

(h)  Or  in  which  he  has  undivided  interest. 

Blanohai^  ts.  Luce,  19  A.  47. 

(o)  Or  when  a  depository  is  fraudulently  disposesssed  of 
goods. 

Lannes  vs.  Courege,  31  A.  74. 

(d)  No  sequestration  issues  against  a  bank,  depository  of 
the  city,  to  seize  at  instance  of  city's  creditors  certain 
funds  or  moneys  deposited  therein,  to  be  checked  on  to 
pay  said  creditors. 

Southern  Bank  vs.  Louisiana  National  Bank,  28  A.  97. 

(e)  The  words  *< during  the  pendency  of  the  suit"  are 
not  sacramental. 

wills  vs.  St.  Didler,  I  A.  119. 

(f)  Sequestration  may  accompany  suit  for  partition  of 
movables. 

Segur  TS.  Sorel,  11  L.  441. 

Par.  8.  Allegation  of  apprehension  of  waste  or  conversion  to 
use  is  necessary,  in  sequestration  made  under  paragraph  3. 

Pasley  vs.  McConnell,  37  A.  662;  Ck>pley  vs.  Bonner,  7  A.  678. 

Par.  5.  When,  in  cases  of  insolvency,  creditors  sequester 
insolvent's  property  and  such  sequestration  by  one  creditor 
enures  to  benefit  of  all. 

Ratti  A  Pipon  vs.  Creditors,  9  L.  28;  Andrus  vs.  Creditors,  45  A. 
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(a)  When  creditor  feus  debtor  will  remove  mortgnged 
property  out  ol  State  before  be  can  enforce  bis  mort- 

H;  WalCon  vs.  Laarned,  tl  A. 

(b)  Affidavit  most  allege  fear  of  removal,  even  wben  hs 
claims  privilege. 

BliiDoAL«)CenareTi.  Wallaoe.X  A.  tSl;  Selleok  tb.  Sellj,  II B. 
UB :  Bree  *■.  Booth,  1  A.  807;  Wilson  vt.  CbDrobmui.  i  A.  lU. 
■.7.  In  all  caaee  where  party  has  Uen  and  privilege.  That: 

(a)  Vendor  of  agricnltoral  products  enforcing  vendor's 
lien  within  five  days  after  delivery. 

Qumbel  A  Co.  ra.  Beer  et  al.,  ae  A.  W;  Hiltenbergar  Ta.  HMob, 
U  A.  SIS;  Tyree  vs.  Suid,  »  A.  Wt;  Alien, Nugent  ftOo.n. 
Bniuon,  SB  A.  KB. 

(b)  Nature  of  the  privilege  necessaiy  to  support  seqaes- 
tratlon.  The  word  "privilege,"  as  used  here,  means 
privilege  granted  by  law  as  distinguished  from  tha 
preference  or  "privilege"  of  attaching  creditor;  snob 
privilege  will  not  sustain  sequestratloii. 

Beok  Ts.  Brady,  6  A,  tti. 
(e)  Fl^ntifl  most  allege,  not  only  privilege,  bat  few  of 
removal. 

See  tupra  Far.  S  (t). 
.8. 

(a)  When  partyfears  that  the  otberwUI  conceal, partwlOi, 
or  dispose  of  the  movable  in  bis  possession  dnring  pen- 
dency  of  suit. 

Dangherty  TB.  Bxeoatrli  ot  Vaaoo,  K  A.  UW;  Damontall  vs. 
Dabroi)Da,  1  B.  ttl. 

(b)  Affidavit  In  the  form  Dsnally  used  for  attachments  wiD 
Bnstain  sequestration. 

Gumbal  *  Co.  ii.  Been  ft  Co.,  M  A.  137. 

ueftmtion  t>^ore  maturity  of  debt. 

right  to  sequester  and  fact  of  sequestration  do  not  ma- 
ire  nnmatured  obligations.  In  such  event,  the  sequestra- 
on,  if  well  taken,  ia  maintained,  but  suit  is  stayed. 

CatlettTB.HeHiieraLlkeiu.lSA.fiTS:  GudnerTB.  Sliipley,  1  A.  IHl 
Neilson  tb.  Fool.  17  0.  HI. 

Affidavit — ^Bood — A  plaintiff  wishing  to  obtain  an 
f  aequestration  in  any  one  of  the  cases  above  pro- 
must  annex  to  the  petition  in  which  he  prays  for 
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such  an  order,  an  affidavit  setting  forth  the  cause  for  which 
he  claims  such  order:  he  must,  besides,  execute  his  obli- 
gation in  favor  of  the  defendant  for  such  sum  as  the 
court  shall  determine,  with  the  surety  of  one  good  and 
solvent  person  residing  within  the  jurisdiction  of  the  court, 
to  be  responsible  for  such  damages  as  the  defendant  may 
sustain  in  case  such  sequestration  should  have  been  wrong- 
fully obtained. 

Orders  of  sequestration  may  be  granted  before  the  filing 
of  the  petition,  in  the  cases  specified,  and  agreeably  to  the 
rules  prescribed  in  article  two  hundred  and  thirty-seven  of 
this  Code. 

B.  8. 101, 526;  0.  P.  214, 216, 237, 2i3,  244,  246,  287,  217. 

(A)  Affidavit. 

1.  It  must  show  the  facts  justifying  the  writ. 

Brwin  TS.  Jones,  6  L.  345;  Selleok  vs.  Kelly,  11  R.  16;  Gambel  ft  Co.  ▼•• 
Beer  et  als.,  36  A.  486. 

2.  It  must  state  privilege  or  ownership. 

Baer  vs.  Kopler,  19  A.  194. 

8.  It  most  state  amount  of  debt  with  precision. 

Wilson  TS.  Churchman,  4  A.  462. 

This  does  not  apply  where  partner  suing  for  setUemeiit 
sequesters. 

Blanchard  ts.  Luoe,  19  A.  47. 

4.  It  may  be  in  the  alternative. 

Kuhn  ft  Co.  TS.  Embry  ft  Pilcher,  35  A.  489;  Mabry  ts.  Talla,  15  A.  53; 
Wells  TS.  St.  Didier,9  A.  119,  OTerruling  Banaldson  ts.  Hamilton*  5 
A.  204. 

5.  If  made  by  agent  it  most  show  agency. 

Wallace,  Lithgow  ft  Co.  ts.  Byrne,  17  A.  8. 

6.  Affidavit  of  facts  necessary,  bat  it  is  immaterial  whethw 
such  affidavit  be  to  original  or  supplemental  petition. 

Ohio  Insurance  Co.  ts.  Bdmondson,  6  L.  295. 

7.  Effect  of  affidavit.    It  makes  prima  facie  proof  of  contents. 

Carter  ft  Co.  ts.  Lewis,  15  A.  574;  Cypress  Shingle  and  Lnmber  Oo.  ▼*. 
Lorio,  46A.;  18  A.  681. 

8.  Affidavit  by  agent.    Valid  only  when  principal  is  absent 
from  parish. 

Hawley  ts.  Tarbe,  14  L.  92. 
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jnount  of  bond.     Fixed  by  th«  Judge;  and  If  not  flz«d 
ben  order  is  made,  can  not  be  fixed  nune  pro  ttme. 
Lamma  vs.  Tmxltlo,  n  A.  li. 
7boB9  Favor.    Bond  payable  to  clerk  of  conrt  Issoing  writ. 

Aot  lU  of  1870,  p.  18  (Aots  ot  tS7l). 

ibjectJoDB  to  bond.    lUegaUty  of  bond  nuut  be  niged  fn 

Veslkl  TB.  SallJs,  M  A.  Ifi9. 

ecesaity  ot  bond.  Bond  necessary  oanally  when  seqaee- 
ttlon  iB  on  application  of  one  of  the  parties. 

Pa«1eyTS.UoCoiuieII,NA.  TM;  HoClendODT*.  Bannett  A  Addlaon.  IS 
A.nS;  LoguiTS.Hlohnitu:i,  U  A.  198. 

Bnt  court  has  power  ex  oj^cio,  without  affidavit  and  bond, 
to  order  seqnestraition. 

Allen,  Wen  A  Bnah  tb.  WhatBtone,  SG  A.  8M. 

Orel?.  Besidence.  Must  reside  within  jorlsdfctlon  ot 
nrt  isaning  writ. 

Bres  TB.  Boott),  1  A.  807;    Qossett  vs.  Caabell,  II  L.  2K;  WellB  Tt, 
Walker.  M  A.  ISI. 

Amoimt  of  Bond — When  security  is  given  in  order 
D  the  sequestratioa  of  real  property  which  brings  a 
,  the  judge  must  require  that  it  be  given  for  an 
sufRcieot  to  compensate  the  defendant,  not  only 
lamage  which  he  may  sustain,  but  also  for  the  pri- 
if  such  revenue  during  the  pendency  of  the  action. 
Ko  Bond  in  Seqaestration  of  Insolvent — The 
,  when  he  prays  for  a  sequestration  of  the  property 
^ho  has  failed,  is  not  required  to  give  such  securi^, 
that  property  bring  in  a  revenue. 

09. 

Release  of  Seizure  by  Bonding — Defendant — 
f — Return  of  Bond — A  defendant  against  whom  a 
;  of  sequestration  has  been  obtained,  except  in 
:  failure,  may  have  the  same  set  aside  by  executing 
ration  in  favor  of  the  sheriff,  with  one  good  and 
surety,  for  whatever  amount  the  judge  may  deter- 
j  being  equal  to  the  value  of  the  property  to  be 
is  possession. 
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And  whenever  the  defendant  shall  fail  or  neglect  to  ex- 
ecute such  obligation,  in  the  manner  prescribed,  within 
ten  days  after  the  seizure  of  the  property  by  the  sheriff, 
then  it  shall  be  lawful  for  the  plaintiff,  his  agent  or  attorney 
in  fact,  to  give  similar  bond  and  security  to  the  sheriff  as 
that  required  by  law  from  the  defendant,  and  to  take  the 
property  sequestered  into  his  possession. 

And  in  all  cases  where  the  property  sequestered  shall 
be  released  on  the  defendant  executing  a  bond  with  se- 
curity, the  sheriff  shall  be  bound  to  return  the  bond,  so 
taken  by  him,  into  court  in  the  same  manner  as  is  provided 
for  bail  bonds ;  and  the  plaintiff  shall  have  the  same  right 
and  the  same  time  to  object  to  the  insufficiency  of  the 
security  on  such  bond  as  to  tjie  security  on  bail  bonds, 
and  in  case  the  security  on  said  bond  should  be  declared 
insufficient,  the  sheriff  shall  be  liable  as  surety  on  said 
bond,  and  the  said  act  of  surety  shall  be  assigned  by  the 
sheriff  to  the  plaintiff  in  the  same  manner  as  bail  bonds. 

a  p.  258, 224,  226,  226,  227,  236 ;  a  S.  540.  8685. 

(A)  DissolutUm  of  sequestration. 

1.  Dissolution  is  obtained  in  two  ways : 

By  motion  to  dissolve,  and  by  bondiog. 

Yaeger  Milling  Oo.  ts.  Lawler,  39  A.  678;  Leman  vs.  TnixfUo,n 
A.  69. 

2.  Allegations  of  affidavit  taken  as  tme. 

Firtle  vs.  Price,  81  A.  867. 

8.  Damages  on  dissolution  of  sequestration. 

(a)  Actoal  damages  only  recoverable,  except  in  case  of 
notice. 

Broxton  ts.  Bloom,  16  A.  618. 

(b)  Elements  of  actoitl  damages. 

1.  Attorney's  fees  for  dissolving  writ. 

Bonner  ts.  Copley,  16  A.  604;  Penny  ts.  Taylor,  9  A.  718. 

2.  Damage  to  property;  and  seqnestering  creditor 
will  not,  when  sued  for  damages,  be  permitted  to 
dispute  defendant's  title. 

Brandon  ts.  Allen,  28  A.  60. 
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.  No  right  to  any  damftges  whatever : 

(a}  When  BeqneBtratlon  rightfully  laaaed,  bnt  Is  set  aside 
tor  Bubseqaeiitl;^  ascertained  InsolTencj'  of  surety. 

IsaaoMm,  Selzu  *  Oo.  TB.  WaII,nA.3U;  see  also  XT  A.  Ul;  IDH, 

UB;  BgA.7i:nA.au;  nA.<s& 
(b)  And  a  men  discontlnaance  Is  no  evidence  of  wrong- 
ful isBiiance,  partlcnlarl;  quoad  the  Borety. 

BteUon  va.  LeBlano,  S  L.  »& 

,  Action  on  the  bond  neceBury. 

Damages  can  not  be  cMmed  on  motion  to  dissolve. 

NiigentTB.Qore,3l  A.  206;  Hoijaik  vs.  DrEggi,  IT  L.  ITS. 

,  No  Interest  In  moving  to  dissolve. 

Defendant  renouncing  title  to  sequestered  propertf  can 
not  move  to  dissolve. 

UoTtSkga  Co.  Tl.  BalMoD,  «8  A.  US. 

.  Additional  groonds  to  dlsBolve. 

Other  gronnds  to  dissolve  than  those  stated  in  motion  can 
not  be  orged  on  appeal. 

OarMr  ta.  Lewis,  IS.  A.  079 ;  BUnob&Td  ts.  Lnoe,  IS  A.  47. 

Appeal  from  Judgment  dissolving  sequestration. 
Appeal  lies,  and  Judgment,  being  inteilocatory,  need  not 
be  signed. 

Van  Winkle  tb.  Fleolieaai,  1)  L.  US, 

Uaolution.     By  bonding. 
lUght  to  bond  absolute.    Defendant  need  not  pay  accrued 
coats  as  prerequisite  to  bond. 

Fink  TB.  H&rtln,  10  B.  147. 

.  Where  bonding  permitted.  Bonding  allowed  In  all  cases, 
Including  cases  of  ex  officio  Bequestration,  except  in  case 
of  ''failure." 

state  ez  reL  Tajrloi  tb.  Jndge,  M  A.  «5. 

(a)  "Failure"  means  Judidallj  declared  tallore. 
HTman,  LiobteoBteln  A  Co.  tb.  Jadge,  U  A.  S47. 

(b)  And  part  only  of  sequestered  property  can  not  be 
bonded  without  consent  of  other  party. 

Taylor  va.  Fenroae,  13  L.  US. 

Effect  of  bonding. 
(a)  It  does  not  shot  out  interventions  when  defendant  was 
wiOtout  Interest. 

Leman  tb.  Trnzillo,  »  A.  71;  White  ts.  BawklDB,  IS  A.  la;  bat 
BOO  oontra  Barbaok  Ta.  Taylor,  la  A.  191;  OarroU  ts.  Bildwell, 
17 A. l»i  Pfltel TB. HazweU, VA.aO. 
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2.  Bee,  however,  foUowing  cases: 

OaulQgne  ts.  BanTler.  t  A. ««;  Mfl  Hftrdy  tb.  Lawoiu,  M 
A.  107. 

,  TtnTiding  where  property  ia  also  attached :  ReBervation  that 
property  shonld  not  be  considered  released  from  attach- 
ment 1b  proper. 

JaSra;  A  Oo.  tb.  Jodge,  n  A.  U0& 

'.  What  property  may  be  bonded. 
Certificate  of  stock. 

state  ex  r«l.  Olty  t*.  Judge,  11  A.  KO. 

\.  What  property  may  not  be  bonded. 

Property  held  In  Indlvislon  between  party  offering  to 
bond  and  another  party  opposing, 
state  ex  reL  Both  tb.  Jndge,  tS  A.  tS. 
}.  Remedy  where  bonding  is  refused:    Remedy  is  by  appeal, 
not  mandamns. 

State  ex  rel.  Botb  tb.  Jadge,  U  A.Wi  State  ex  rel.  Uorgan  B.  B.  TB. 
Judge,  n  A.  RM ;  St&te  ex  rel.  JslTray  A  Oo.  tb.  Judge,  W  A.  UOS; 
State  ex  reL  Taylor  tb.  Judge,  M  A.  U. 

10.  Proceedings  on  the  bond. 
Uability  of  surety. 

(a)  Failure  to  prodnce  property  bonded  authorizes  pro- 
ceedlcgB  against  principal  and  snretiee  without  formality 
of  execution  against  defendant. 

Welsh  TB.  Barrow,  0  B.  SU;  Uateme  TB.  Don  et  al.,Sll  A.  fiSS; 
Hoble  A  Kalaer  TB.  Wuner,  31  A.  tSl;  bat  Bee  Downey  TS. 
Seimer,  IA  A.  Il2ff. 

(b)  Or  of  suing  third  persons  who  seized  and  sold  the 
property. 

QordOiiTI.  Dlggs,9A.  Uli  ClappTB.  Belbrecht,ll  A.  US. 

(o)  But,  aemble,  this  ruling  does  not  apply  where  the  In- 
teryenor  bonds. 

See  WeUhTi.  itarH>w,eB.asB. 

(d)  Nor  In  cases  of  attachment. 

Bee  Qoodmau  tb.  Allen,  S  A.  ISL. 

(e)  In  all  cases  proceedings  Bgalnstsoretymaycommence 
on  return  of  nuUa  bona  against  principal. 

Baker  tb.  UorrlBon.  I  A.  tTl;  HMfe  TB.  Barthet,  1 B.  89. 

11.  Assignment  of  bond.    Not  essential. 
Wrlgbt  TB.  OAkey,  Hawklna  A  Co.,  IB  A.  in. 
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12.  Extent  of  surety's  liability. 

He  is  bound  at  most  to  value  of  the  property  and  never 
any  more  than  plaintiff's  claim. 

Carroll  ft  Co.  vs.  Hamilton,  80  A.  S23;  Lemle  Yt.  Boaton,  SS  A. 
1005;  Lalaune  Bros.  vs.  McEinney,  28  A.  612. 

18.  Rights  of  surety. 

(a)  He  may  sue  for  possession  of  property  as  against  a 
mere  spoliator,  fraudulently  obtaining  possession. 

Ualf  YS.  Imboden,  7  A.  110. 

(h)  He  may  replace  bonded  property  with  like  kind. 

Mulligan  vs.  Yallee,  81  A.  877. 

He  may  plead : 

(a)  That  judgment  is  in  personam  only  against  defend- 
ant and  does  not  recognize  plaintiff's  lien  or  privil^^. 

Nalle  vs.  Baird,  80  A.  1148. 

But  it  seems  that  where  a  debt  is  secured  by  privi- 
lege, merger  into  judgment  making  no  mention  of 
privilege  will  not  destroy  it. 

Hill  vs.  Bouroler  ft  Pond,  29  A.  841. 

(b)  Any  defence  not  resulting  from  the  condition  or  per- 
sonal incapacity  of  principal. 

Benbam  vs.  Friend,  28  A.  22;  Baker  vs.  Frellsen,  82  A.  829. 

He  may  show  nullities  in  the  seizure. 

King  vs.  Baker,  7  A.  571 ;  but  see  Fuss  ft  Backer  vs.  Trager 
ft  Noble,  89  A.  292 ;  Kendall  vs.  Brown,  7  A.  688 ;  MoCloskey 
vs.  Wlngtleld,  82  A.  88;  Wright  vs.  Oakey,  Hawkins  et 
als.,  16  A.  125. 

He  may  not  plead : 

(a)  That  agent  signing  for  principal  had  no  authority. 

Mateme  vs.  Lion,  85  A.  988. 

(b)  That  sequestration  was  illegal  for  informalities. 

Hawkins  ft  Boberts  vs.  Beer,  87  A.  54. 

(o)  That  he  had  a  superior  lien. 

Carroll  ft  Co.  vs.  Hamilton,  80  A.  522. 

14.  No  appeal  from  order  bonding. 

state  vs.  Judge,  14  L.  690;  City  vs.  Judge,  22  A.  260;  but  see  5  N.  8. 48; 
10  M.  174. 

(a)  But  in  case  of  attachment  appeal  lies  from  such  order. 

State  ez  rel.  Street  vs.  Judge,  85  A.  516. 

(b)  Or  from  order  refusing  right  to  bond  in  sequestration 
or  attachment. 

state  ex  rel.  Taylor  vs.  Judge,  26  A.  65;  Taylor  vs.  PenrcMe,  12  Lb 
187;  state  ez  rel.  Gay  ft  Co.  vs.  Judge,  26  A.  299;  Duperlervs. 
Flanders,  20  A.  29;  Dawson  vs.  Williamson,  22  A.  585. 
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I.  Oontest  between  plafntifl  and  Interrenor. 
laintiff  preT^ls: 

(a)  Where  plaintifl  proves  contlnaed  ownership  and 
intervener  claims  poaBeaeion  on  snch  Isano  alone. 

Nugent  A Oo.  TB.  BnEuon.KI  A.  ill;  Bnrokettvi.  H(ibaoii,19A.488. 

(b)  Where  plaintiff  claiming  vendor's  lien,  seqaesters 
agricultural  products  within  five  days,  even  when 
paased  into  the  hands  of  third  persona. 

QambelTi.Beer,M  A.  464;  Hawkins  ft  Roberta  vs.  Betr.  ST  A.  N. 

(o)  Where  intervenor  does  not  identity  goods  or  property 
with  certainty. 

Newmui  T>.  Usanon,  <1  A.  HTV. 
t.  When  title  based  on  doHon  en  paUment,  consent,  fixed 
price  and  delivery  eaaontiol. 

Nugent  TL  BiiE«aoii,  W  A.  Ill ;  Bonrg  ri.  Lopez,  M  A.  WB. 

r.  When  intervenor  claims  as  owner  he  can  not  prove  that 
he  is  pledgee,  et  vice  veria.     He  may  be  required  to  elect. 

Bllbenutgel  tb.  Baker,  it  A.  SSg;  HawkluB  t  Roberts  T>.  Beer,  »T  A.  U; 
Testmui  tb.  Satill.  IS  A.  m ;  Fleming  A  Baldwin  TS.  Shleldi,  31  A. 
U9i  OOTTOll  vs.  Bridewell,  27  A.  289. 

I.  TermS'Of  Release  Bond  by  Defendant — The  secu- 
lus  given  by  the  defendant,  -when  the  property  se- 
ered  consists  in  movables,  shall  be  responsible  that 
all  not  send  away  the  same  out  of  the  jurisdiction  of 
}urt;  that  he  shall  not  make  an  improper  use  of  them; 
iat  he  will  faithfully  present  them,  after  definitive 
aent,  in  case  he  should  be  decreed  to  restore  the 
to  the  plaintiff. 

.  As  to  Landed  Property — As  regards  landed  prop- 
this  security  is  given  to  prevent  the  defendant,  while 
isession,  from  wasting  the  property,  and  for  thefaith- 
stitution  of  the  fruits  that  he  may  have  received  since 
;mand,  or  of  their  value  in  the  event  of  his  being  cast 
suit, 
p.m. 

.  Sheriff's  Return  and  Inventory— When  the  sheriff 
questrated  property  pursuant  to  an  order  of  the  court, 
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Of  ProeUUMol  Seizure. 

4.-  ProvisiouLl  Seizure  of  Property  held  In  Pledge  or 
ect  to  a  Privilege — The  plaintiff  may,  in  certain  cases 
after  provided,  obtain  the  provisional  seizure  of  the 
erty  which  he  holds  in  pledge,  or  on  which  he  has  a 
legje,  in  order  to  secure  the  payment  of  his  claim. 
LB.w;  0.  p.  ut,  TM,  an. 
'rwmeltat  WMtrt. 

..  Provisional  BOiznre  uid  Beqaestratlon  may  Issue  from  court 
of  debtor's  domicile  or  from  court  wliere  property  is  situ- 
ated, at  option  of  plaintifL 

AatM0tlB7«,p.  lot. 

I.  Bat  Then  issoed  by  court  where  property  is  situated  and 
where  defendant  is  not  domlcllad,  Judgioent  attecte  only 
property  sequestered  or  provisionally  aeUed. 


1.  Property  on  which  privilege  rests  need  not  be  actually 
seized.     Action  need  only  be  qaoH  in  rem. 

CaiToll  TS.  Buioker,  1  <  A.  1194. 

MUM  in  advanoe  oj  pcHfion — when; 

[n  all  cases  where  attachments,  arrest,  seqaeetraUon  aud  pro* 
visional  seiznre  are  demandable,  the  plaintiff,  his  agent  or 
attorney,  having  made  affidavit  and  given  bond  in  conform- 
ity to  law,  and  having  filed  the  same  in  court  and  obtained 
the  order  of  the  jndga  for  the  issoance  of  the  writ,  It  shall 
be  the  duty  of  the  clerk  to  issue  forthwith  the  same  without 
any  petition  being  then  presented;  but  the  usual  petition 
shall  be  filed  on  the  day  succeeding  that  on  which  the  said 
process  shall  have  issued,  except  In  cases  where  a  Sunday 
or  a  legal  holiday  shall  be  the  sacceedlng  day,  then  on  the 
day  next  snch  day  of  public  rest,  and  the  sheriff  Bhall  proceed 
immediately  to  execute  said  process  according  to  law.'* 
AM  U  of  1880.  p.  w. 

t«rfci  <tr  Oaart  may  istue  MTuestrotton,  prooiaional  timre,  etc. 

AOt  10>  at  1880,  p.  IM. 

Vho  may  awe  out  writ. 
9Ssor  or  his  subrogee. 

Uutln  Ts.  DIokion,  BS  A.  lue;  Walker  ti.  Vanwlukle,  10  H.  VO. 
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(E)  Whonuiynot. 

L  Lessor  who  has  waived  the  right  for  a  1^^  consideratioiu 

Cain T8.  PaUen,  MA. 611. 

2.  Mere  creditor,  without  lessor's  priyilege  or  pledge. 

Friedler  ts.  Ohotard,  M  A.  37«. 

8.  Pririlege  based  on  lease,  and  no  lease  without  a  fixed 
price. 

Pitk  T8.  MoorM,  11 R.  379;  Haaghery ts.  Lee,  1?  A. 2S;  GleasonTi. 
Sheriff,30A.X8;  Unlrenity  Pabliabl]igOo.Ti.PUret,  M  A.C03L 

385.  When  Writ  Issues — ^Provbional  seizure  may  be 
ordered  in  the  following  cases: 

1.  Executory  Proceedings — In  executory  proceedings» 
when  the  plaintiff  sues  on  a  title  importing  confession  of 
judgment ; 

2.  Lease — ^When  a  lessor  prays  for  the  seizure  of  fur- 
niture or  property  used  in  the  house  or  attached  to  the 
real  estate  which  he  has  leased ; 

3.  By  Seamen  and  Material  Men — ^When  a  seaman,  or 
another  person,  employed  on  board  of  a  ship  or  water 
craft  navigating  within  the  State,  or  persons  having  fur- 
nished materials  for,  or  made  repairs  to  such  ship  or  water 
craft,  prays  that  the  same  may  be  seized  and  prevented 
from  departing  until  he  has  been  paid  the  amount  of  his 
claim; 

4.  Proceedings  in  Rem — ^When  the  proceedings  are  in 
remf  that  is  to  say  against  the  thing  itself  which  stands 
pledged  for  the  debt,  when  the  property  is  abandoned,  or 
in  cases  where  the  owner  of  the  thing  is  unknown  or 
absent; 

5.  Suits  for  Laborers'  Wages — Laborers  on  farms  or 
plantations,  whether  they  are  employed  by  the  day,  month 
or  year,  when  they  sue  for  their  wages,  shall  have  the 
right  to  provisionally  seize  the  crop  or  other  thing  on  which 
they  have  a  privilege  for  such  employment,  by  making 
oath  that  they  verily  believe  the  crop  or  other  thing  on 
which  they  may  have  a  privilege,  is  about  to  be  removed 
from  the  farm  or  plantation  or  place  where  it  was  raised, 
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inarily  belongs;   or  if  it  has  already  been  removed, 
ley  verily  believe  the  thing  is  about  to  be  sold  or 
:d  of,  so  as  to  deprive  them  of  their  privilege. 
.  ua.Mi,  m2,»i>;  aF.  ns,  iTfi,  iiK),73i;  ao.8iiT,n». 

By  Act  SO  of  E.  B.  1870,  city  of  New  Oileuis  ma^  lame 
nits  of  provisional  seizare  for  nnpaid  licenses. 

Nev  Otleana  tb.  Waggamon,  si  A.  W. 

Property  of  real  lessoi  not  selzable  In  snlt  solely  against 
nominal  lessor. 

AnTioh  TB.  WoU  A  LeTl,  K  A.  HB;  but  Be«  Wwbbura  Ti,  Frank, 
n  A.  *2»;  BeynoldB  T>.  Svaln,  1  L.  Ut. 

:]asM  recited  above  antborizingwrit  are  exclusive,  not  Ulna- 
rative.  Seqnestxationissaee  on  all  privileges;  notsopro- 
Isional  seiznre,  which  must  be  specially  authorized. 

Bmltb  *B.  Bmitb,  3  A.  UT. 

HTrit  issnes  In  executory  process. 

Frost  VB.  UoLeod,  19  A.  BO. 

WritiBsaea — 

(a)  When  lessor  saes  for  rent  and  prays  for  aelznre. 

ShllfTB.  KEsklel.SSA.  S8B;Liilaiu-[eTa.  Wooi]s,SA.M<;  Wallaoe 
TB.  Smith,  8  A.  fit;  Dillon  r*.  Poliler,  H  A.  1103. 

(b)  And  mere  failoie  to  pay  rent  antborizes  affidavit  of 
fear  of  removal  of  property- 
id. 

(c)  Ho  allegation  of  frandnlent  intent  of  defendant  neces- 


(d)  Writ  will  be  set  aside  if  Issned  after  offer  to  pay, 
thongh  rent  lias  been  dne  and  demanded  in  vain. 

Fox  TB.  MoEee,  SI  A.  ST ;  OarroU  vs.  Banoter,  U  A.  IIM. 

(e)  Lessor  need  not  demand  payment  the  very  day  rent 
falls  dne. 

Hyde  TB.  Palmer  A  BoDthmayd,  C  L.  090. 
i7rit  Issnes  at  suit  of  lab<«erB  and  overseers. 
HollaiiderTS.NIal]Ol>*,IB.T. 

ly  act  Blarch  IS,  1856,  a  privilege  ia  ^ven  for  damages 
rased  by  carelesBneu,  negligence  or  want  of  sMil  in  the 
lani^ement  of  any  steamboat  or  other  water  craft;  and  on 
lis  privilege  a  provisional  selsore  taken  out  on  proper  alB- 
ivlt  and  bond. 

HoireB  VB.  SleamboM  Bed  Chief,  IS  A.  Ml. 
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(B)  Seizure  does  nU  confer  privilege.    R  exitU  independenUff, 
Hence  it  may  be  enforced — 

(a)  Where  there  is  no  seizure  becaose  property  is  ahready 

in  euetodia  legie, 

Robinson  ts.  Staples,  6  A.  713. 

(h)  Where  property  can  be  fonnd,  even  though  released 
on  bond — ^the  bond  not  extinguishing  the  lien. 

Conrsd  vs.  Petzelt,  39  A.  477. 

(c)  Where  privUege  is  not  recognized  in  the  judgment. 

HIU  ft  Co.  TS.  Bouroier,  39  A.  ML 

(d)  Where  said  privilege  attaches  to  proceeds  of  property 
on  which  it  rested. 

Harman  vs.  Judge.  6  A.  768;  Vanght  ys.  City,  13  A.  SS9;  Case  n. 
Kloppenberg,  37  A.  483. 

(C)  8eey  to  the  effect  thai  eequeetrcUion  and  prcvieional  eeisure  in* 

effectual  until  ripened  into  judgment. 
Aymar  ts.  Lawrence,  1  L.  897. 

(D)  Does  not  leseor^a  lien  attach  to  insurance  money? 

Thayer  ts.  Goodale,3  L.  519;  Aymar  ys.  Lawrence,  1 L.  397 ;  Werlein  ys.  Ins. 
Co.,  SO  A.  1899. 

(E)  In  case  of  failure  or  death  of  leesee  lien  and  privilege  does  woi 
extend  beyond  one  year. 

Act  138  of  1894. 

(F)  Manner  of  forcing  tenants  to  give  possession. 

Act  33  of  1894. 

286.  Executory  Proceedings— The  manner  of  conduct- 
ing executory  proceedings  will  be  provided  hereafter. 

C.  p.  782. 

387.  Lessor's  Right  to  Writ— Affidavit— Lessee's  Right 

to  Bond — ^Appraisement — When  a  lessor  sues  for  rent, 
whether  the  same  be  due  or  not  due,  he  may  obtain  the 
provisional  seizure  of  such  furniture  or  property  as  may 
be  found  in  the  house,  or  attached  to  the  land,  leased 
by  him ;  and  in  all  cases  it  shall  be  sufficient  to  entitle  a 
lessor  to  said  writ,  to  swear  to  the  amount  which  he  claims, 
whether  due  or  not  due,  and  that  he  has  good  reasons  to 
believe  that  said  lessee  will  remove  the  furniture  or  prop- 
erty on  which  he  has  a  lien  or  privilege  out  of  the  prem- 
ises, and  that  he  may  be  thereby  deprived  of  his  lien; 
provided,  that  in  case  the  rent  be  paid  when  it  falls  due, 
the  costs  of  seizure  shall  be  paid  by  the  lessor,  unless  he 
prove  that  the  lessee  did  actually  remove,  or  attempt  or 
intend  to  remove,  the  property  out  of  the  premises;   pro- 
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,  that  ia  all  cases  of  provisional  seizure  of  furniture 
ler  property  at  the  instance  of  lessors,  the  lessee 
be  permitted  to  have  the  seizure  released  upon  ex- 
Lg  a  forthcoming  bond  or  obligation,  with  a  good, 
It  security  for  the  value  of  tBe  property  to  be  left 
:  possession,  or  for  the  amount  of  the  claim,  with 
St  and  costs ;  provided,  further,  that  the  value  of  the 
roperty  shall  be  fixed  by  the  sheriff,  or  one  of  his 
ies,  with  the  assistance  of  two  appraisers  selected  by 
arties,  twenty-four  hours'  notice  being  previously 
to  the  lessor  or  his  counsel  to  select  an  appraiser. 
a.  »t, S41, 2IS3.  :isi,  Ilea, im, X7». m>i, saos,  jaio.mi;  o. v.  tu,  Ui. tii.in, 
n  21T,  i»7.  Hi,  iis.  78S,  eui  a  a  iroi,  va. 

Tten  debt  not  due. 

Writ  mft;  Usne  thongb  debt  be  not  dne. 

TbomuB  T8.  Dundu,  tl  A.  ISI;  Wllcozen  n.  Bowles,  1  A.  ISO. 
Bat  pltUotlff  liable  tor  coata,  U  defendant  make  valid  tender 
ivhea  rent  is  due  and  bad  no  intentloa  to  remove  prop- 
erty. 

StillmBn  TB.  Bryant,  IB  A.  in. 
JldavU. 

Affldavit  most  bebyplaintifforUwfnlagent;  nnanthorized 
third  person  can  not  make  it. 

FemaadeE  v».  Mdler,  7S  A.  130, 
Mere  non-payment  of  rent  JnBtifles  afBd&vIt. 

DriloIiT*.PoIrier,  UA.110ai8A.  388;  2BA.BSt. 

hat  it  teixable. 

Working  animals,  carta,  plantation  supplies  on  the  place, 
thongh  noudnally  sold  to  a  third  person. 

WaibbDrn  TS.  Frank,  SI  A.  tK;  Davis  Ts.  Thomas,  1BA.IU;  Womill 
TS.  V[cker.  SO  A.  Ml ;  Denlslowa  vs.  Mallard,  1  A.  14. 

Any  property  of  debtor  in  the  place  not  exempted  by  C. 
0.  8705,  to-wit:  His  clothes  and  linnn,  those  of  his  wittt 
and  family;  his  bed,  l>edding  and  bftdslead,  and  those  of 
his  wife  and  family;  Us  arms,  military  accontrement«, 
and  the  tools  and  instnunente  neceasary  for  the  exercise  of 
hla  trade  or  profeaalon.     All  other  property  may  bn  seized, 

Stewart  TS.  Laooums,  BO  A.  IBT. 

PromisBory  notw  of  leaaee  found  oo  premlsna. 

of  Stona.Sl  A.Stl. 
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4.  Any  property  when  on  leased  premises  permsnently,  bol 
not  property  of  under-tenant  who  owes  nothing  to  lesBee» 

Goodrich  Tt.  Bodley,  tS  A.  636;  Unirenlty  Pablishlng  Co.  ts.  PifieC, 
84  A.  603. 

6.  Property  of  snb -lessee  indebted  to  lessee  found  on  prem- 
ises.   Seiznre  operates  only  to  extent  of  indebtedness. 

Simon  A  Frank  va.  Ooldenberg,  16  A.  329. 

(D)  What  nuiy  not  be  seized. 

1.  Such  property  as  belongs  to  nnder-tenant  who  owes  noth- 
ing to  lessee. 

0.  C.  3708;  University  Pablishlng;  Go.  vs.  PIffet,  84  A.  603;  Elttredgevi. 
Rlbas,  18  A.  718;  Powers  vs.  Floranoe,  7  A.  634. 

2.  Or  to  third  person  owing  nothing,  and  sending  property  to 
leased  premises  transiently  and  for  limited  purpose. 

Bea  vs.  Burt,  4  L.  689. 

(E)  Ckmfiict  between  Seizing  Leesor  and  Intervener: 

1.  Lessor  prevails. 

(a)  Where   workman   making   repairs    on  sugar  house 
claims  priority  of  privilege  over  lessor  on  the  crop. 

Saloy  vs.  Dragon,  87  A.  78. 

(b)  Where  factor  claims  superior  lien. 

Carroll  vs.  Bancker,  48  A.  1194. 

But  see  to  effect  that  lien  of  merchant  furnishing  sup- 
plies is  equal  in  rank  with  that  of  lessor. 

Mason  vs.  Murray,  31  A.  5^;  Cory  vs.  Bddlns    U  A.  448; 
Hollander  vs.  Creditors,  6  A.  660. 

2.  Intervenor  prevails. 

When  plantation  laborer  claiming  privilege  on  crop. 

Saloy  vs.  Dragon,  87  A.  78. 

(F)  DiseoluHon  of  writ. 

Writ  is  dissolved  in  two  ways. 

(a)  By  bonding. 

0.  }*  380. 

(b)  By  motion  to  dissolve. 
Browne  vs.  Clarke,  86  A.  390. 

(Q)  When  writ  disBolved. 

L  When  lessee  offered  to  pay  rent  and  tendered  cotton  before 

writ  issued. 

Browne  vs.  Clarke,  85  A.  390 ;  Fox  vs.  McEee.  81  A.  67. 

2.  When  facts  alleged  to  justify  writ  are  false. 

MoOarty  vs.  liepanllard,  4  B.  436;  Salter  vs.  Dnggan,  4  A.  380;  Thomas 
vs.  Dundas,  81  A.  186. 
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Samagta  axe  cMfMoed. 

nrhen  pl&lntlS  bad  good  reason  to  apprehend  pnrpofle  to 

emoTB  the  property  subject  to  the  privilege. 

DlllQn  Ta.  Folrler,  M  A.  llOO ;  Tbnyer  t».  Waplea,  M  A.  601. 
Where  rent  wu  not  piUd,  even  U  defendant  had  no  frauda- 
snt  intention,  which  ia  not  an  esaentlal  element  in  the 
ase. 

MutlnvB.  D[okioii,ffiA.10Bti  LklanrEe  ri.  Woodi,  8  A.  (86;  Shift  tb. 


lagei  are  allowed. 

hen  writ  ie  Bet  aside  tor  having  been  lasned  atter  tender 
f  tent,  though  rent  had  been  demanded  la  vain  two  days 
ireviooB. 
roiTs.  ucK«e,aiA.ei. 

ttal  tkiTnaget. 

len  there  is  no  malice,  only  actual  damages  recovered. 

FozTs.  UaEee,  91A.  B7)  OretLafB.  Levy,  BT  A.  131. 

m«nt«  of  damaget. 

insel  fees  exclusively  In  reference  to  dissolving  writ. 

Peuiif  TB.  T>;tor,  a  A.  711;  Oretin  TS.LevT,>7A.  IBS t  Phelps tb.  Oogge ■ 
Bball.lBA.lM;  Aaeeatorj  Oo.  vt.  MoOeTren,lB  A.  314 

tolution  ret  judicata  at  to  damaget: 

Dissolving  writ  is  res  jvdioata  on  question  of  wrongful 

Mue. 

BU>okTS.He7erB,  atA.  J30:  Bairlmore  va.  KaFMley.M  A.  tUti  Booa 

T*.  Oaldm&u,  Be  A,  isa. 
But  suppose  writ  Ib  dissolved  for  some  cause  happening 
ubsequenilr;   it  would  seem  foregoing  rule    should   not 
pply. 

Batohen'  Union  anil  Blaughtar  HodBb  Oo.  ts.  HoweU,  B7  A.  380. 

Removal  Within  Fifteen  Days — The  lessor  may 
even  in  the  hands  of  a  third  person,  such  furniture 
in  the  house  leased,  if  the  same  have  been  removed 
lessee,  provided  he  declare  on  oath  that  the  same 
en  removed  without  his  coaseot,  within  fifteen  days 
lis  to  his  suit  being  brought. 

L ITW;  OonMltatlon  ot  IBiiS,  Art.  lit. 
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rhatever  amount  the  judge  may  determine  as  being 
1  to  the  value  of  the  proper^  to  be  left  in  his  posses* 
the  condition  of  said  bond  to  be  that  he  will  satisfy 
judgment  as  may  be  rendered  against  him,  or  return  ' 
roperty. 

nding  by  Interrenor — And  when  the  defendant  does 
lond  said  property  within  ten  days,  the  intervenor 
ing  the  ownership  of  the  property,  his  agent  or  at- 
y,  shall  have  the  right  to  give  similar  bond  and  se- 
r  to  the  sheriff,  as  required  in  this  article  from  the 
idant,  and  to  take  the  property  seized  in  his  posses- 

r.  17B,tSt,  TM.lllT;  S.  S.  SU.eU.lSOl,  »0e,  Z9U,  3819,  wn,  M74;  0,0.087, 
UIS. 

tuure  0/  boati,  etc. 
Boat  rannlng  exclusively  within  the  State  may  be  piovl- 
Bionally  seized. 

DeJouaTi.  Steataboat  Osoeola,17  A  Ti1\  HennlngTs.  Bt.  Heleaa,B  A. 

Boat  trading  out  of  State  may  also  be  seised. 
Id. 

Bnt  only  to  enforce  a  lien  not  maritime,  {,  e.,  a  llsn  on  a 
veMel  at  home  port.  Lien  on  foreign  vessel  Is  maritime 
and  cognizable  only  in  the  admiralty  court. 

laA.tSB;  Berw[TiT>.  Hatfuizas,  IB  A.  887;  Boalbem  Dry  Dook  Co.  VS. 
BtBunbo&t  Perry  aadOvnera.ia  A.Wi  DeHarde  TS.  Bark  Hagdu- 
leas,  14  A.  XT  1  The  UoKS  Taylor,  I  Wall.  fU  i  Haeberle  it.  Barrluger, 
19  A.  IIOi  The  HJn«,  1  Wall.  «U. 

By  defendant. 

By  intervenor  claiming  as  owner,  pledgee  or  consignee 
when  defendant  fails  within  ten  days  to  bond. 


mao/lKmd. 

isee'a  bond  must  be  conditioned. 
{a)  That  he  will  satlflfy  whatever  Judgment  be  rendered 
■gainst  him  or  retnm  the  property. 
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(h)  That  he  binds  himself  for  the  amount  of  the  claim  or 

the  value  of  the  property. 
(c)  That  he  will  pay  any  judgment  rendered  against  him. 

Conrad  T8.  Patzelt,  29  A.  46V 

(D)  Effect  of  bonding.     Fifteen  day  rule. 
Bonding  does  not : 

(a)  Release  property  from  privilege,  and  privilege  may  be 
enforced  on  second  seizure  within  fifteen  days  after 
transfer  to  a  third  person. 

Haralson  yb.  Boyle,  32  A.  310;  Conrad  vs.  Patzelt,  39  ▲.  476;  Har- 
rison YS.  Jenks,  3S.  A.  707. 

(h)  And  even  after  fifteen  days,  when  such  transfer  is 
simulated  or  fraudulent,  which  seizing  plaintiff  may 
allege  and  prove  under  Act  46  of  1886,  in  answer  to  in- 
tervention or  third  opposition  of  third  person. 

(c)  Act  46  of  1886  changes  former  jurisprudence. 

St.  Charles  Hotel  Co.  ts.  Tarbox,  33  A.  715;  Delband  vs.  Picket,  If 
A.  861. 

(d)  But  the  property  of  a  third  person  is  subject  to  les- 
sor's privilege  only  while  on  leased  premises,  and  is  lost 
at  any  time  after  removaL  Fifteen  days  rule  applies 
only  to  property  of  lessor. 

Merrick,  Race  A  Foster  vs.  Lattaohe,  37  A.  87. 

(B)  Righte  of  surety. 

1.  He  may  defend : 

(a)  That  bond  of  release  not  signed  by  principals. 

Benham  vs.  Collins.  33  A.  323;  King  vs.  Baker.  7  A.  571 ;  16  Lu  174^ 

(h)  That  bond  was  unauthorized  by  law  and  party  suing 
was  no  party  to  said  bond. 

Urqahart  vs.  Caryin,  35  A.  318. 

(o)  That  necessary  steps  have  not  been  taken  against  the 
principal. 

Lepretre  ts.  Barthet,  35  A.  134. 

2.  Previous  steps  against  principal  not  necessary: 

When  he  becomes  insolvent  or  when  he  dies. 

Marison  ts  Butler,  20  A.  518;  Alley  ts  Hawthorn,  1  A.  133;  Trim- 
ble TS.  Birchta,  U  A.  37L 

390.  Proceeding^  in  Rem — One  to  whom  the  nature  of 
his  claim  or  the  law  gives  a  privilege  on  a  thing,  either  lost 
or  abandoned  by  its  owner,  or  whose  owner  is  either  un- 
known or  absent,  may  proceed  against  the  thing  itself  on 
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e  has  a  privilege,  and  have  the  same  seized  and 
tatisfy  his  claim,  pursuant  to  the  forms   hereafter 

Petition — Oath— Prayer — The  creditor  who  pro- 
I  rem,  in  the  manner  prescribed  in  the  preceding 
must  present  a  petition  to  a  competent  judge,  stat- 
oath,  at  the  foot  of  the  same,  the  amount  and  the 
>f  his  demand,  that  the  thing  on  which  he  has  his 
;  has  been  either  lost  or  abandoned  by  the  owner, 
e  name  he  is  ignorant,  or  that  it  belongs  to  some 
nown  to  him  or  absent.  He  must  pray,  besides, 
thing  be  seized  and  sold  to  satisfy  his  claim  and 
\ie  costs  of  the  suit. 

[)rder  for  Writ— Notice  by  Sheriff— The  court  to 
ich  petition  shall  be  presented  may,  if  the  case  ap- 
them  one  in  which  the  plaintiff  is  allowed  to  pro- 
rem,  order  that  the  sheriff  shall  seize  and  take 
on  of  the  thing,  directing,  at  the  same  time,  that 
otice  be  given  to  all  persons  interested,  to  appear 
iteen  days  to  answer  to  the  petition  so  presented. 

15.  ISO. 

Mveriisements  of  Notice — The  sheriff  must  give 
ice  by  advertisements,  published  three  different 
a  the  official  paper,  if  any  be  published  in  the 
e,  or  by  affixing  the  same  at  the  usual  places,  if 
no  newspaper  published  in  the  place. 
«e. 
t  of  judgment  in  rem. 


at  when  owner  of  property  seized  by  process  in  rem  &p- 
us  and  defends,  s  Jodgment  in  peraonam  may  be  asked 
:  and  granted  by  proper  amendment. 
Holm«a  Ti.  SMamer  Ohlaftaln,  1  A.  IW. 
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(B)  SvhBtUuted  procesB  net  oonttUuHonal — when : 

Subetitnted  service  of  process  on  a  curator  ad  hoe  will  not 
bring  an  absent  defendant  into  conrty  where  no  property  is 
brought  within  the  court's  jurisdiction  by  seizure. 

Laughlin  vs.  loe  Co.,  36  A.  1184;  Pennoyer  vs.  Neil,  95  U.  S.  714;  H&ik- 
ness  vs.  Hyde,  98  U.  S.  478;  Brooklyn  ts.  Ins.  Co.,  99  U.  S.  863. 

(C)  Silence  of  judgment  as  to  privilege, 

1.  Privilege  not  lost  because  not  specifically  recognized  in 
the  judgment. 

Hill  ft  Co.  Y8.  Bouoier,  29  A.  841;  Lore  yb.  Voorhies,  18  A.  549;  83  A.  145; 
81  A.  264. 

2.  Aliter  where  seizure,  not  nature  of  the  debt,  confers  the 
privilege  or  preference. 

Suooesalon  of  Caldwell,  8  A.  42;  Gostine  T8.  Union  Bank,  10  B.418; 
Holmes  vs.  Holmes,  9  B.  118. 

294.  Advocate  for  Absent  Owner — At  the  expiratioo 
of  such  delay,  if  no  one  appear  to  answer  the  petition, 
the  plaintiff  may  require  that  an  advocate  be  appointed  to 
defend  the  absent  owner,  and  after  having  obtained  judg- 
ment as  in  ordinary  suits,  the  property  may  be  sold  in 
execution,  in  order  that  the  amount  of  his  demand  be  paid 
out  of  the  proceeds. 

295.  Provisional  Seizure  Issues  Without  Bond — The 
plaintiff  shall  not  be  required  to  give  security,  in  order  to 
obtain  the  provisional  seizure  of  the  thing  which  he  holds 
in  pledge,  or  on  which  he  has  a  privilege,  in  any  of  the 
cases  mentioned  above,  but  he  shall  be  personally  respon- 
sible for  all  damage  suffered  by  the  defendant,  should 
the  seizure  have  been  wrongfully  obtained. 

§s 

Of  Injunction. 

296.  Writ  of  Injunction — Injunction,  or  prohibition,  is 
a  mandate  obtained  from  a  court,  by  a  plaintiff,  prohibit- 
ing one  from  doing  an  act  which  he  contends  may  be  in- 
jurious to  him  or  impair  a  right  which  he  claims. 

17  A.  306;  C.  P.  237, 845,  et  teq. 
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ndeUory  injunoHtm. 

[njanction  la  mandatorr  sa  well  aa  preventiTe. 

Blaok  Ti.  Qood  Intent  Tow  BoM  Co.,  II  A.  (ST;  Pleroe  TB.  New  OrI«aii«, 
ISA.  HJ. 

But  muid»Uity  writ  tssaes  only  After  hearing,  or  when 
ncillary  to  nuUn  injunction. 

BluikT8.GoodInteiitTowB0Bt0o,SI  A.  (S7;  HcDonough  tb.  ObUO' 
war.  '  B.  Ml;  Burett  vs.  Oltr,  33  A.  iO;  YBle  ft  Co.  Ti.  Judge,  U 
A.  Sl». 

State  or  Federal  courts. 

[njonctloD  ot  State  conrta  bj  Federal  conrts: 
No  mob  injnnctlon  wiU  isane. 


!4or  can  State  conrta  enjoin  a  Federal  execntlon  or  seiznre. 

Brooks  TB.HontKOiii«iT,l>  A.  ISI;  Fre email  T*.  Bowe,  M  Howard, 4U. 

tower  court  against  appellate  court. 

mction  of  execntlon  of  jndgment  of  Supreme  Oonit  b^ 

)wer  conrta : 

(a)  Lower  conrta  may  enjoin  proceedings  in  execntlon 
not  warranted  b7  terma  of  judgment. 

state  ex  ral.  Sentell  tb.  Judge,  B8A.ni  State  ei  r«L  Southern 
Bank  tB.  Plllabury.  BS  A.  Me. 

(b)  Bat  where  mode  of  execution  la  part  of  decree  or 
judgment,  It  can  not  be  enjoined. 

Staflord  TB.  Benahaw,  BS  a.  ui. 

indfon  to  Criminal  by  Ofoil  Diatriet  Goart. 
such  injunction  Ilea. 

Walker  t  Uers  TS.  Jndge, 

itMt  whom  writ  may  istue. 

r  and  mnnicipal  agencies,  snch  as  Police  Board,  may  in 

roper  caaes  be  enjoined. 

Lottery  Co.  vs.  Mew  Orleans,  U  A.  SO. 
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To  Wliom  Writ  Directed— The  injunctioa  may  be 
•d  either  against  the  defendant  in  the  suit,  or  against 
lersons  not  parties  to  it. 

Injuaction  Against  Defendant — Grounds  for  Relief 
injunction  must  be  granted,  and  directed  against  the 
lant  himself,  in  the  following  cases : 

ibstmction  of  Public  Place — When  the  defendant  is 
act  of  building  or  constructing  some  work  tending 
:ruct  a  place  of  which  the  public  has  the  use. 
•bstruction  of  Beds  or  Banks  of  Navigable  Rivers — 
the  defendant  is  constructing,  either  within  the  bed 
lavigable  river  or  on  its  banks,  works  which  may 
t  the  navigation  of  such  river,  or  render  it  more  dif- 
or  prevent  ships  or  other  crafts  from  easily  landing 
iloading  on  the  bank  of  such  river, 
luilding  on  Real  Estate  Claimed — When  the  de- 
it  has  commenced  some  building  or  some  other 
on  a  real  estate,  the  ownership  or  possession  of 
is  contested  by  the  plaintiff,  or  pretends  that  such 
ig  or  works  would  be  injurious  to  his  interest, 
pposition  to  Execution  of  Public  Works — When 
fendant  opposes  the  execution  of  works  necessary 
;  repairs  of  public  levees,  dikes,  roads,  bridges, 
,  drains,  and  the  like. 

dsturbance  of  Plaintiff  in  Possession — When  the 
ant  disturbs  the  plaintiff  in  the  actual  and  real  pos- 
I  which  such  plaintiff  has  had  for  more  than  one 
either  of  a  real  estate  or  of  a  real  right,  of  which 
ims  either  the  ownership,  the  possession  or  the  en- 

n. 

dsposition  of  Property  by  Husbaod  Pending  Wife's 
When  a  woman  has  sued  her  husband  for  a  separa- 
property,  or  for  a  separation  from  bed  and  board, 
irs  that  he  will,  during  the  pendency  of  the  suit, 
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dispose,  to  her  prejudice,  of  the  property  either  held  in 
the  community  or  on  which  she  has  a  privilege  for  her 
dotal  rights. 

7.  Seizures  by  Sheriff  of  Property  of  Third  Persons, 
or  other  Illegal  Acts — When  the  sheriff,  in  execution  of 
a  judgment,  has  seized  property  not  belonging  to  the  de- 
fendant, and  insists  on  selling  the  same,  disregarding  the 
opposition  of  him  who  alleges  that  he  is  the  real  owner,  or 
is  guilty  of  any  other  illegal  act  in  the  execution  of  his 
office. 

8.  Disposition  of  Property  Claimed  Pending  Suit — 
When  the  ownership  of  an  estate,  real  or  personal,  is  in 
dispute,  and  the  plaintiff  fears  that  the  defendant,  who 
is  in  possession  of  such  property,  may  take  advantage  of 
his  possession  to  sell  or  to  dispose  of  such  property  in  any 
other  manner  during  the  pendency  of  the  suit. 

9.  In  Case  of  Eviction  of  Purchaser — On  the  applica- 
tion of  any  purchaser,  whose  property  is  seized  for  the 
payment  of  the  price  of  a  thing  sold  to  him,  whenever 
suit  has  been  instituted  against  him  for  the  recovery  of 
the  property. 

10.  Arrest  of  Execution  on  Ground  of  Payment,  Com- 
pensation, etc. — To  stay  execution  when  payment  is 
alleged  to  have  been  made  after  judgment  rendered,  when 
compensation  is  pleaded  against  the  judgment,  or  where 
the  sheriff  is  proceeding  on  the  execution  contrary  to 
some  provision  of  law;  provided,  that  no  judgment  or  ex- 
ecution shall  be  enjoined  on  an  allegation  of  compensation, 
setoff,  or  subsequent  payment,  except  for  the  amount  of 
such  sum  plead  in  compensation,  setoff,  or  payment,  as 
shall  be  established  by  the  defendant,  according  to  law ; 
and  such  judgment,  for  any  surplus  that  may  exist,  shall 
be  executed  in  all  respects  as  if  no  such  injunction  had 
been  granted;  and   provided  further,  that  whenever  an 
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ion  is  granted  on  an  allegation  of  compensation, 
or  payment,  it  shall  be  the  duty  of  the  judge  to 
trom  the  person  claiming  such  injunction,  a  bond 
:urity  in  double  the  amount  of  the  sum  alleged  to 
een  paid,  conditioned  for  the  payment  of  dam- 
□  case  the  injunction  shall  have  been  wrongfully 
It. 

1149, 11M;aO.  8M;  0.  P.  SIB,  M,  M,  3S«,  746,  74S,  710. 

mctkm  will  iatue : 

ly  wife  to  enjoin  seizure  of  her  sep&rate  property  by  cred  - 

srs  of  her  basband. 

AtklnMa  T*.  Atkinson,  IS  A.  481. 

nien  execntioQ  of  judgment  goes  beyond  lt«  terms. 
LabauTO  Yl.  Slkok,  ai  A.  IM. 

Then  plaintiff  wishes  to  suspend  payment  of  price  of  prop- 
ty  when  he  Is  threatened  with  eviction. 

State  HI  rel.  JBOObs  TS.  Jndtca,  40  A.  lOS;  Walker  T*.  OnenUu,  ISA.  6tB; 
DsTiB  T9.  Millaudon,  14  A.  S6S. 

'o  restrain  defendant  from  paying  money  dne  pl^ntiET  to  a 
ird  person  who  is  insolvent. 

Demon  Ta  Stewart,  IB  A.  4S6. 

'o  reetndn  executory  process  where  an  action  quanti 
xnoria  had  been  filed. 

Walker  ti.  Cuoalln,  IS  A.  eW. 

^  restrain  farther  proceedings  on  ft.  fa.  in  excess  of  legal 

Harper  tb.  Terr;,  16  A.  US. 

'o  restrain  police  jury  from   bnilding  over  a  navigable 

ream  a  bridge  wblcb  obstructs  navigation. 

Ingram  ti.  Polloe  Jary,  20  A.  12S, 

to  restrain  defendant  from  obetrocting  public  canal. 

state  ex  rel.  Syndla  tb.  Judge,  41  A.  BSO. 

o  restrain  obstruction  of  alley  way. 

MoDoiunisb  *■.  Calloway,  7  E.  441. 

Po  restrain  obstmction  to  common  passage  way  or  to 
iDunon  drain. 

state  tx  reL  Tale  vs.  Daffel,  (l  A.  MS. 

To  compel  dosing  of  opening  already  nutde  In  wall  held 
common.  This  is  a  mandatory  inJnncUon  and  is  allowed. 
HoIMDoiigh  TS.  Oalloiraj,  7  £.  443;  Pleioe  ra.  otty,  is  a.  Ml. 
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12.  To  abate  a  nuisance. 

Dudley  ys.  Tilton,  14  A.  384 ;  Braning  vs.  Mew  Orleans  Canal,  12  A.  613 
Durant  vs.  Biddell,  12  A.  746 ;  Herbert  vs.  Benson,  2  A.  771 ;  Akin  Tft 
Bedford,5M.  8.  501. 

13.  To  restrain  defendant  from  seizing  and  selling  property  to 
satisfy  purchase  price  when  plaintiff  has  been  evicted. 

State  ex  rel.  Jacobs  ▼«.  Judge,  40  A.  206;  Davis  vs.  Mlllandon,  14  A. 868; 
Banaux  vs.  Cazeaux,  17  L.  75. 

14.  To  restrain  Levee  Board  from  collecting  a  tax  alleged  to 
be  unconstitutional. 

state  ex  rel.  Gaynor  vs.  Judge,  88  A.  926. 

15.  To  prevent  Waterworks  Oo.  from  turning  off  water  supply 
when  lawful  charges  are  tendered. 

Gallery  vs.  Waterworks  Co.,  85  A.  800;  Brnst  A  Oo.  va  Waterworks 
Co.,  89  A.  650;  Levy  vs.  Waterworks  Co.,  38  A.  25. 

16.  To  restrain  destruction  of  forest  trees  on  land  claimed  by 
plaintiff. 

Delacroix  va  VUlere,  11  A.  89. 

17.  To  restrain  fraudulent  possessor  of  note  from  using  it  in 
evidence. 

Lannes  vs.  Courege,  81  A.  74. 

18.  To  restrain  emptying  of  nuisance  boat  in  river,  polluting 
plaintiff's  water  supply. 

Waterworks  Co.  vs.  Oser,  86  A.  918. 

19.  To  restrain  members  of  Masonic  fraternity  from  illegally 
excluding  fellow  members. 

Knabe  vs.  Fernot,  14  A.  847. 

20.  To  restrain  partner  of  an  editor  from  interfering  with  hie 
full  editorial  control. 

Puckette  vs.  Uicks,  39  A.  901. 

21.  To  restrain  judgment  debtor  from  paying  plaintiff's  in- 
terest in  judgment  to  third  person. 

Bawlings  vs.  Bowie,  88  A.  578. 

22.  To  restrain  city  from  diverting  funds  to  other  purjKMes 
than  those  specified  in  the  budget. 

Shotwell  vs.  City,  86  A.  940. 

But  such  injunction  lies  only  where  plaintiff  has  a  valid 
claim  and  injunction  is  necessary  to  protect  it. 

state  ex  reL  Johnson  va  City,  41  A.  7L 

23.  To  restrain  defendant  from  carrying  on  a  business  other 

than  as  partner  of  plaintiff  in  pursuance  of  valid  or  sobslflt* 

ing  contract  of  partnership. 
Lerine  va  Michel.  35  A.  liai. 
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'4.  To  snppresa  a  bUckamitb  abop  ordered  dosed  hj  oity 
ordinance. 

New  Orleau*  n.  Lkmbart.  U  A.  IM. 
6.  To  SDppreaa  a  conBplracy  to  defy  the  lava. 

atue  ex  ret.  Beldeo  vi.  FasMi  «t  >la.,  n  A.  SM. 

6.  To  restrain  sale  of  a  piece  of  property  when  plaintiff  In 
injunction  claims  that  defendant  In  execntioo  has  no  In* 
terest  therein. 

PolDoy  TB.  Burbe,  28  A.  878. 

7.  To  prevent  boming  of  brick  kiln  where  it  jnoses  mnch 
inconvenience  and  la  source  o(  danger. 

FQfleller  tb.  SpaWlnB.  2  A.  77S. 

8.  To  prevent  a  trespass,  but  only  when  snch  actual  trespass 
is  established. 

Woods  T8.  KLrkland,  1  A.  SB7. 

9.  To  prevent  execution  of  mortgage  on  commnnlty  prop- 
erty granted  by  administrator  pending  administration. 

LedODi  ft.  Breaoi.  37  A.  IM. 

0.  To  prevent  any  act  which,  If  performed,  would  result  in 
damages  to  plaintiff. 

Slaugbterhonsa  Co.  t8.  Larrlaoj:,  K  A.  799. 

1.  To  pTeventdefeDdantfTomobstructingandclosing avenues 
leading  to  cemetery  lots  of  plaintiff. 

Bnrke  T*.  Wkll,  W  A.  W. 

2.  To  prevent  sheriff  from  paying  to  execution  creditor  of 
an  insolvent  where  other  creditors  desire  to  share  ratably. 

Campbell  tb.  Creditor!,  S  E.  lOB. 

3.  To  Teetraln  dlepositlou  of  property  claimed  pending  the 

suit. 

Lowell  TB.  Cox,  e  K.  W. 

4.  To  restrain  sale  of  property  obtained  at  instance  of  ex- 
ecutor for  purpose  of  partition  where  beiis  wish  a  division. 

StBH  01  reL  Moore  tb.  Judge,  St  A.  803. 

£.  To  restrain  adverse  claimant  to  olBce  (levee  commis- 
sioner) from  inducting  blmself,  extra -Judicially,  Into  office 
and  thus  oust  the  de  faeto  officer,  otherwise  than  by  concur- 
rent action  with  other  members  of  the  board. 

Ijoldmuk  TB.  GlUoBple,  a  A.  81;  Qalllotlo  tb.  Folnoy,  41  A.  UB. 

i6.  To  restrain  defendant  trom  obstructing  canal,  or  from  In- 
terfering with  commissioners  In  removing  or  causing  to  be 
removed  obstructlonB  therein. 
SMte  ei  rel.  Sradio  tb.  Judge,  (I  A.  OSS. 
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87.  To  restrain  waterworks  company  from  interfering  or 
hindering  plaintiff  from  taking  his  water  supply  from  pipes 
and  fire  plugs  where  he  has  such  under  contract  with  the 
company. 

Gallery  ▼&.  Waterworks  Co.,  8S  A.  SOL 

88.  To  restrain  a  third  person  in  possession  of  a  sum  of 
money  claimed  by  plaintiff  from  paying  it  to  insolvent  de- 
fendant. 

Denson  vs.  Stewart,  15  A.  456. 
(B)  An  injunction  will  not  issue. 

m 

1.  To  restrain  defendant  from  appealing  to  the  courts. 

Assooiation  TB.  Cutler,  36  A.  500;  Wells  vs.  City,  82  A.  676;  Bonlnvs. 
Monnot,  38  A.  597;  State  ex  rel.  Sweeney  vs.  Judge,  40  A.  1,  39  A.  619; 
Devron  vs.  Municipality,  4  A.  11 ;  Brott  ts.  Eager,  Bllerman  A  Co., 
38  A.  362;  Lannes  vs.  Courege,  81  A.  74 ;  Hall  vs.  Egelly,  35  A.  313. 

2.  To  restrain  violation  of  contract  for  personal  service. 

Healeyys.  Dillon,  89  A.  503;  Healeyys.  Allen,  88  A.  867;  Seller  ti. 
Fairez,  23  A.  897. 

8.  To  oust  one  in  possession  of  property. 

New  Orleans  A  Northeastern  B.  B.  vs.  B.  B.  Co.,  86  A.  56L 

4.  To  restrain  lessee  from  using  wagon  for  the  conveyance  of 
goods  and  effects  over  leased  premises  when  such  use  is  in- 
dispensable. 

New  Orleans  City  B.  B.  vs.  McCloskey,  85  A.  784. 

6.  To  restrain  a  person  from  doing  an  act  which  is  not  in 
progress  or  impending— an  act  which  is  too  remote  to  be 
appreciated. 

State  ex  reL  Keiffer  Bros.  ts.  Judge,  84  A.  80. 

And  where  act  complained  of  is  no  longer  contemplated, 
injunction  suit  will  be  abated  even  on  appeal. 

Browne  ts.  New  Orleans,  88  A.  517. 

6.  T6  restrain  municipal  corporation  from  passing  an  ordi- 
nance. 

Harrison  ts.  City,  83  A.  323. 

7.  T6  try  the  question  of  eligibility  to  public  office. 

State  ex  rel.  Oheevers  ts.  Duffel,  83  A.  649. 

8.  To  prevent  an  election  directed  by  law  to  determine 
whether  a  tax  should  not  be  voted  in  aid  of  a  public  im« 
provement. 

Boudanea  ts.  Mayor,  etc,  39  A.  373. 

9.  To  cause  defendant  to  undo  what  he  has  already  done. 

TreTigne  ts.  Sogers,  81  A.  lQ6w 
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.  To  caoae  liefendjuit  to  do  an  act  militating  against  the  al- 
ready acquired  Jwiadlction  of  another  coTirt. 

State  ex  rel.  Ou  Llnht  Co.  Ti.  JndKe,  b7  A.  iw. 
.  To  restrain  police  Jarj  from  emplosring  an  attorney. 

Oerrals  Leahe  ti.  Polloe  Jiuy.  BT  A.  I9G. 
.  To  restrain  defendant  from  pnrsning  a  lawfnl  bnslneH 
apen  to  all  the  vorld. 

BtBte  ri.  Ameiloan  Oottoa  OH  Trust,  W  A.  B. 
,  To  restrain  city  council  from  impeaching  city  ofBcers. 

SMteezrel.  BehuiTa.  Jadges.W  A.  lOSO. 

Or  to  restrain  the  exercise  of  any  legal  right. 

DBToenMl  n.  SUiis)it«rboui«Oa.,M  A.  683. 

,  To  prevent  an  apprehended  nuisance  which  is  purely 
prospectlTe,  and  danger  from  which  is  not  imminent. 

BeU  TB.  Blggi  i  BtO.,  98  a.  BM. 

.  To  prevent  as  a  nuisance  operation  of  a  whiskey  dlstUlery 
astablished  under  authority  from  the  city. 

Levi!  T(.  Belun,  28  A.  IW. 

,  To  reetxaln  mayor  from  signing  an  ordinance. 

Kew  Orleans  EleTated  B.  B.  Oo.  rs.  Ma7or,  etc.,  B9  A.  UI. 

.  To  compel  mayor  and  council  to  budget  pUtinti&'s  judg- 
ment and  provide  for  payment.     Remedy  by  mandamus. 

Barrett  TB.  City,  n  A.  Ui. 

.  To  restr^n  execution  pending  devolutive  appeal  on 
pvondB  presented  by  the  appeal. 

O'Connor  TI.  Sheriff,  K  A.  lit. 

To  restrain  order  of  seizure  and  sale  when  grounds  al- 
eged  could  be  presented  on  appeal. 

NlDBbtoDTS.  DlnkgnTe.lS  A.MSi  8hr«TeportTB.noiimoy,2e  A.  TOB. 

Where  remedy  of  compl^ning  party — i.  e.,  a  mortgagee, 
a  by  third  opposition. 

James  TiBreaox,  MA.  2tti  Smith  ACo.  TS.  Hoey,  »  A.  W;  White  TS, 
Blmobiid,  ISA.  8];  Bob[iuoDTS.Ha7iies,  19  A.  1S3. 

To  reduce  alleged  exceflslve  seizure. 
HaSner  ti.  Besse,  19  A.  ue. 
To  restrain  city  from  collecting  license  from  plaintiff, 

Clt7  TI.  Becker.  II  A.  6U. 

Or  from  enforcing  poUce  ordinances  In  Interest  of  order 
and  health. 

HoHlnger  TS.  Citj,  a  A.  G39. 

To  restrain  sale  of  community  property  ordered  on  appU- 
atioD  of  administrator  of  husband's  estate. 

BrBBion  TS.  BalQh  et  ill.,  19  A.  W. 
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(b)  And  evidence  under  injnDction  proceedings  iBsned 
without  bond  is  restricted  to  one  of  the  canaes  enumer- 
ated ia  C.  P.  789  and  740,  no  matter  bow  many  grounds 
may  be  alleged. 

Berens  ts.  Boatte,  11  A.  113;  Williamson  vs.  Btobanlion,  BO  A. 
ll^I ;  Lamorere  tb.  Succession  ol  Cox.  «2  A.  IIS. 

(e)  But  it  seems  that  executory  process  can  only  be  ar- 
rested at  instance  of  debtor  by  alleging  one  of  ttie 
causes  set  tortb  Id  0.  P.  739. 

Dupre  Ti.  AndiTsoa,  4S  A.  UM. 

fn^nction  against  execution  ofjvdgmentt;  what  court  may  iwue. 

1.  Usoa]  rule ; 

(a)  Only  court  isening  execution  can  enjoin  it. 

StBven~on  tb.  Webur,  19  A.  104,  a'i;  State  ex  rel.  Keftter  llros. 
»s.  Judge,  MA.  SB;  Dutossat  Ti.  Berena,  ISA.  S«B;  Doiinell  ts. 
FarroCt.  ISA.  US;  Brook*  tb.  UoDtgomer;,  28  A.  iii);  State  th. 
JndKe.  16  A.  13a. 

(b)  Particularly  when  execution  is  levied  within  territorial 
limits  of  court. 

Ogler  T«.  Dannoy,  7  N.  g. ;  SpaldlDg.  BIdwell  A  UcIMnouKh  tb. 
Rosewood.  16  A.  Ml. 

(e)  But  adminlHtrator  illegally  controlling  execution  may 
be  enjoined  in  another  court  from  so  acting. 

Brown  tb.  Brown,  W  A.  M6. 

2.  Exception. 

(a)  Execution  iHSuing  from  court  of  another  parish  may  be 
enjoined  where  levied.    The  exception  is  ex  neceaaitale. 


(b)  But  not  before  actual  execation. 

Eelfler  Bros.  tb.  Judge,  M  A.  89. 

(e)  And  defendant  residing  here  may  in  proper  case  be 
enjoined  from  prosecuting  a  suit  in  Ulssissippi. 

PraegecTi.  MleaaACo.,MA.  76. 

No  injunction  againat  judgment  allowed  vjhen  the  eole  allegation 
1.  That  new  evidence  has  been  discovered. 

OnHmanTa.  DePur«t.Bt  A.  tlSi  Campbell  T9.  Briggi.SB.  110;  Uorrlaou 
TB.  Ciooka.  3  B.  173. 

3.  That  no  valid  seizure  was  made. 

<3aBman  tb.  DePoret,  89  A.  933;  DeTillo  tb.  Hayei,  IS  A.  UO;  Catder 
wood  TB.  PreToat,  9  E.  183. 
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8.  That  seizure  is  excessive ;  remedy  is  by  application  for  re- 
duction. 

0.  p.  662;  Lambert  vs.  Senteli,  88  A.  604;  Powell  ts.  Hayes,  81  A.  789; 
Buisson  vs.  Staats,  9  A.  286;  Bagley  Vft.  Tate.  10  B.  45;  BorigessTS. 
6ordy,82A.  1297. 

4.  That  mortgage  on  which  judgment  was  based  had  per- 
empted.    That  issue  is  re8  Judicata. 

Hayes  ys.  O'Neil,  80  A.  1289. 

6.  That  judgment  was  signed  in  vacation.  Affidavit  not  show- 
ing that  there  was  no  consent. 

27  A.  401 ;  28  A.  628;  26  A.  119;  but  see  Hemandes  ys.  James,  U  A.  40; 
Bast  YS.  Faost,  16  A.  477;  21  A.  806;  Qreeiwrs.  Beacr«n«  O  A.  SVA 

6.  That  judgment  is  for  more  than  is  due. 

Walker  ys.  VillaYaso,  26  A.  45 ;  Stinson  ys.  HiU,  21  A.  660. 

7.  That  claim  sued  on  had  been  settled. 

Greene  ys.  Johnson,  21  A.  465. 

8.  That  plaintiff  pleads  in  compensation  an  unliquidated  de- 
mand— e.  g.,  claim  for  damages. 

Pike  YS.  Wells,  24  A.  208. 

9.  That  plaintiff  has  privilege  on  property  seised;  remedy  is 
by  third  opposition. 

Wallis  YS.  Bourg,  U  A.  104 ;  Van  Loan  ys.  Heflner,  80  A.  lUA 

10.  That  debt  had  been  paid  before  judgment. 

Benton  ys.  Boberts,  8  B.  226. 

11.  That  partial  payment  had  been  made. 

Barrow  ys.  Boblchaux,  15  A.  70. 

12.  That  property  seized  belongs  to  person  other  than  party 
enjoining. 

Ohuroh  YS.  Sheriff,  88  A.  1461. 

18.  That  execution  was  premature,  when  it  appears  that 
delays  for  suspensive  appeal  were  waived. 

Sonle  ft  Ward  ys.  Pollard,  14  A.  286;  Conner  ys.  Copeland,  8  A.  4B1; 
Leggett  YS.  Potter,  9  A.  809. 

Or  when  delays  for  suspensive  appeal  had  expired. 

Dayton  ys.  Oommercial  Bank,  6  B.  20;  Morgan  ys.  Whiteside,  14 
L.  280;  1 B.  497;  Leggitt  YS.  Potter,  9  A.  809;  Hatch  ys.  BBgllab, 
12  B.  186. 

(H)  No  judgment  can  he  enjoined  on  grounds  which  might  have  beem 
pleaded  in  defence, 

1.  Original  judgment  is  res  judicata. 

Porter  ys.  Morere,  80  A.  280;  Badman  ys.  Bookel,  28  A.  276;  Mahan  ra. 
Aooommodation  Bank,  26  A.  84 ;  Gallagher  ys.  Michel,  26  A.  41 ;  O'OsA* 
nor  YS.  Sheriff,  80  A.  441;  Benton  ys.  Boberts,  8  R.  224. 
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1.  But  thia  rale  does  not  apply : 

(a)  When  daf«ndftnt  was  not  mtijvrit. 

Umlait  TB.  Faanacbt,  IS  A.  eH;  Bkluer  ti. Bnrbrldce,  U  A. eat; 
Sowmau  tb.  Kautman,  M  A.  IDM. 

(b)  When  proBpective    conslderfttlon    of  jadgment   hu 
(aUed. 

DavIdBon  tb.  CItr.  H  A.  ITS;  SI  A.  1H8;  Diokuou  va.  Bell,  IS 

A-ua. 
fo)  Where  caaseB  of  nnllity  of  judgment  uise  after  the 
jndgiiieiit  is  rendered,  u  where  moUier  given  custody 
of  child  eabjecte  it  to  evil  InflneoceB. 

Lemonnlar  tb.  McEbtI;,  87  A.  lU. 

(d)  When  conditionB  justifying   a  homestead  no  longer 
exist,  Judgment  may  be  declared  inoperative. 

DenlBTB.  Gayle.  lOA.  l§e. 

And  must  be  declared  inoperative  before  execution 
can  Issue. 

Cilvit  TB.  WllllBiDB,  W  A.  m;  Anderson  tb.  Duson,  as  A  BIT. 

ibecution  of  judgment  may  be  enjoined,  on  the  ground: 

I.  That  sorety  on  injunction  bond  not  speciflcsUy  condemned 
vith  plaintiff. 

Frani  tb,  Wagsamsji,  28  A.  Sit. 

!.  That  jui^^ent  obtained  by  fraud. 

Klein  TB.  Coon.  10  A.  SW. 

I.  That  property  seized  under  execution  belongs  to  plaintiff, 
but  where  his  title  is  attacked  as  simulated  or  frandnlent, 
he  must  make  clear  proof. 

Corooi-an  tb.  Sheriff,  19  A.  IBB. 


>.  That  judgment  has  been  paid  and  extinguished  by  giving 
of  drafts. 

Wuolfolk  TB.  Dog^oB,  DnrrlTe  i  Co..  U  A.  Ili9. 

I.  That  consideration  of  judgmentrecognizfng  drainage  privi- 
lege has  failed. 

DBTldBOn  TB.  City,  M  A.  ITO, 

HjuneUon  on  bond  it  aole  method  of  arretUng  execution  of  judQ- 
\t,  except  tiMpenfive  appeal.  Bvie  to  ahmo  caiue  uriU  nof  arreft 


S99-301  In  J  unction — Preference — Concurso. 

(K)  Acqaieaoence  in  judgment  destroys  right  to  enjoin  it. 
Savoie  vs.  Ttalbodaux,  29  A.  6L 

(L)  Effect  of  injunction  of  seizure : 

Seizure  is  not  released:  On  dissolution  of  injunction,  sale 
proceeds. 

Lunorere  vs.  Socoosslon  of  Oox,  83  A.  360. 
(M)  Appeal  from  order  granting  injunction. 
No  appeal  lies  unless  injury  be  irreparable. 

Fontelieu  vs.  Gates,  86  A.  888;  DouUert  vs.  Judge,  29  A.  869 ;  Beebe  vs. 
Guinault,  29  A.  796. 

(N)  Teat  of  appellate  jurisdiction. 

1.  When  writ  is  obtained  by  judgment  debtor  whose  property 
is  seized,  amount  of  judgment  is  the  test. 

Holland  vs.  Beauohamp»  12  A.  784;  Smith  vs.  Ins.  Co.,  SS  A.  1071 ;  Fran- 
oisoo  vs.  Gauthier,  86  A.  893;  Bndorn  vs.  Ludeling,  84  A.  1024;  Bm- 
neaa  vs.  Haughton,  16  A.  47. 

2.  When  writ  is  obtained  by  third  person,  alleging  that  his 
property  is  seized  to  satisfy  debt  of  another,  yalue  of  the 
property  is  the  test. 

Testart  vs.  Belot,  88  A.  608;  Rhodes  vs.  Black,  84  A.  406;  Munday  ys* 
Lyons,  86  A.  990. 

399.  Injunction  Against  Persons  not  Parties  to  a  Suit 
— The  injunction  may  be  directed  against  third  persons 
not  parties  to  a  suit,  in  the  cases  enumerated  in  the  fol- 
lowing articles. 

300.  Injunction  Claiming  Preference  Over  Seizing 
Creditor — The  sheriff  may  be  enjoined  from  paying  to 
the  plaintiff  the  proceeds  of  the  property  seized,  if  a  third 
person  oppose  such  payment,  alleging  that  he  is  entitled 
to  be  paid  out  of  such  proceeds  in  preference  to  the  plain- 
tiff, having  a  previous  hypothecation  or  privilege,  or  any 
other  right  by  which  he  claims  to  be  paid  in  preference  to 
the  plaintiff. 

0.  p.  401. 

301.  Injunction   and    Settlement   in   Concurso — The 

sheriff  may  be  enjoined  from  paying  the  claim  of  the  plain- 
tiff out  of  the  proceeds  of  the  sale  of  the  property  seized,  if 
a  third  person  oppose  such  payment,  alleging  that  the  de- 
fendant had  no  other  property  to  pay  his  debts,  except 
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hich  had  been  seized,  and  pray  that  the  proceeds  of 
e  may  be  brought  into  court,  to  be  diatributed  among 
creditors  of  the  defendant,  according  to  the  order 
ir  respective  privilege  or  hypothecation. 

■.  401,  IDl,  711. 

ppoattton. 

inedy  of   third  person   claiming  priority  over  Judgment 
TeditoT  iB  by  a  third  oppoeltioii. 
Deneafboorg  rm.  DIdlon,  1  A.  tU;  Dol>rdT*.Barbl,»t  A.  lU;  Smitb 
T^HIaOredlton,  11  A.  IM;  Tonng  ▼■.  Honlolpftllty  Na.  1,S  A.  nt; 
TiirD«rT>.Puker,lDB.  IM;  ]Jirtb«tTs.  Hogui,  lA.  00. 

iDJtmction  Against  Disposal  of  Propert7  Pendente 

If  one  be  in  possession  of  property,  of  whatever  nature 
be,  whether  the  same  was  placed  in  his  hands  as  a 
t  or  otherwise,  and  a  third  person  claims  the  owner- 
£  such  property  by  a  suit,  such  third  person  may 
an  injunction  directed  against  the  possessor  of  such 
ty,  prohibiting  him  from  disposing  of  the  same  until 
rther  order  of  the  court, 

InjuoctioD  to  Preserve  Property  or  Prevent  Waste 
ler  lojmioas  Act — Besides  the  cases  above  meo- 
,  courts  of  justice  may  grant  injunctions  in  all  other 
when  it  is  necessary  to  preserve  the  property  in  dis- 
uring  the  pendency  of  the  action,  and  to  prevent 
the  parties,  during  the  continuance  of  the  suit,  from 
lating  the  same,  or  from  doing  some  other  act  in- 
i  to  the  other  party. 

inst  Seizure  for  Price,  while  Title  to  Thing  Sold  in 
te — In  addition  to  the  cases  mentioned  above,  the 
may  grant  an  injunction,  on  the  application  of  any 
iser  whose  property  is  seized  for  the  payment  of  the 
)f  a  thing  sold  to  him,  whenever  a  suit  has  been  in- 
d  against  him  for  the  said  property, 
dmlng  injonction  under  this  article,  pUlntifl  miu.j  show 
ilther  that  he  has  a  ri^t  of  property  in  the  thing,  or  that 
he  act,  If  done,  woold  give  him  right  to  d&magea. 
UoAdam  -n.  lUlney,  n  A.  108. 
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304.  Petition — Affidavit — Bond — Surety — Liability  - 
In  order  to  obtain  an  injunction,  the  party  applying  for 
the  same  must  present  a  petition  to  that  effect  to  a  compe- 
tent judge,  stating,  under  oath,  the  facts  which,  according 
to  his  belief,  render  an  injunction  necessary,  annexing  to 
his  petition  his  obligation  in  favor  of  the  defendant,  for 
such  sum  as  the  court  may  determine,  after  having  ex- 
amined what  injury  the  defendant  may  sustain  from  such 
injunction,  with  the  surety  of  one  good  and  solvent  per- 
son residing  within  the  jurisdiction  of  the  court,  to  secure 
the  payment  of  such  damages  as  may  have  been  sus- 
tained by  the  defendam%  in  case  it  should  be  decided  that 
the  injunction  had  been  wrongfully  obtained.  And  on 
the  trial  of  the  injunction,  the  surety  on  the  bond  shall 
be  considered  as  a  party  plaintiff  in  the  suit;  and  in  case 
the  injunction  be  dissolved,  the  court,  in  the  same  judg- 
ment, shall  condemn  the  plaintiff  and  surety,  (although 
that  plaintiff  be  a  third  person  enjoining  the  execution  of 
a  judgment  between  other  parties,)  jointly  and  severally, 
to  pay  to  the  defendant  interest  at  the  rate  of  eight  per  cent, 
per  annum  on  the  amount  of  the  judgment,  and  not  more 
than  twenty  per  cent,  as  damages,  unlesss  damages  to  a 
greater  amount  be  proved ;  and  the  sureties  in  such  cases 
shall  not  be  allowed  to  avail  themselves  of  the  plea  of 
discussion. 

B.  S.  1746,  etc.,  96,  468, 1763,  1754, 1709,  28M,  S71&,  8734, 8785;  0.  P  217,  807, 397» 
739,740;  0.  0.  8051. 

^^j  i^ui«ito« /or  obtaining  injunction.     Affidavit, 

1.  It  must  be  direct,  positilve  and  unconditional. 

Herbert  ts.  J0I7, 6  U  03;  Elder  ts.  City,  81  A.  603;  Bebonl's  Heir*  ▼%. 
Behrens,  6  L.  83 ;  Oftnal  Bank  yt.  Oarrlel,  8  A.  335 ;  Terry  n.  Staiifl«r« 
17  A.  806;  Judson  ts.  Connelly,  8  A.  466;  Jewell  ts.  Jewell,  I  £.  fl',- 
Pootz  TS.  Bistes,  16  A.  363. 

2.  It  is  prima  facie  tme  and  has  evidentiary  yalne;  but  is  noi 
conclnsive. 

Crescent  City  Slanghtertaoose  Oo.ts.  Batchers*  Union,  88  A.  980; 
cent  City  Slaughterhonse  Co.  ts.  Police  Jory,  83  A.  1193. 
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[t  Taa.y  be  taken  by  agent. 

Willlama  ti,  Doaglu,  11  A.  MS;  0.  P.  Art.  llT. 

[t  la  BnfBcIent  If  it  state  "that  the  facta  and  allegatlona  of 
etttlon  are  true." 

I«tIi  ti.  Winston,  Uorrlson  a  Oo.,  X  A.  TD7;  Klein  ti.  Ooon.IO  A. 
6S1;  LlTlngiton  tb.  DLokion,  1  A.  *I>;  Stuibroagli  tb.  SooU,  1R  U. 

Slgnatore  of  judge  to  affidavit  may  be  omitted  when  order 
BfeTS  to  affidavit  and  is  signed  by  the  judge. 

L«wla  A  OiBt  Ta.  DuielB,  18  A.  171 ;  English  va.  Wall,  11  B.  Ul. 

Jupplemental  petition,  nrging  additional  grounds  for  In- 
mctlon  mnst  be  ewom  to. 

BlohardMnTa.  Dlakgrave,  MA.  <S1;  Maillot  tb.  Martin,  IS  A.  «a. 

partiea  to  inunction  must  molM  oath  and  give  Ixmd. 

mbllu  T>,  Miller,  U  A.  711. 

failure  of  one  party  to  give  bond  will  not  affect  the  rtgbts 
f  a  co-plaintiff  who  complies  with  all  legal  requiaitea. 

SMte  ex  reL  Tlolett  tb.  Judge,  W  A.  78. 


o  are  exempt  from  giving  bond. 


(b)  Plaintiff  enjoining  under  0.  P.  7S9  and  740. 

HodgBon  TS.  Kotb,  BS  A.  Ml. 


ting  of  bond  by  agent. 


Lnd  agent  can  execute  only  when  principal  is  absent. 

Bank  ol  Lonlslana  tb.  WilBun,  19  A.  B;  Goodln  A  Husband  TB.  Allen, 
A.  ue;  Maralat  va.  Sberitl,  H  A.  8S1. 

twUfifbond. 

a  fixed  by  the  lower  Judge  In  bla  discretion. 

BeUTB.BlBgaABro.,>I  A.  BIS;  Green  tb.  Huey.U  A.  TtM, 

la;  be  Increased  by  him  on  rule. 

Id. 

lay  be  in  blank. 

HMOn  TI .  Fuller,  13  A.  E8. 

lay  be  construed  by  reference  to  petition  and  affidavit. 

B.  B.  Oo.  TI.  Barkadale,  IS  A.  lU. 

jnount  ot  bond  when  Injunction  issued  by  clerk. 

8«e  AOU  IM  ot  leSO,  it  of  1881. 
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nation  of  monev  Judj^ment : 
nagM  allowed  od  diaBolntion. 

VD.  execatlon  on  specific  propertr  is  enjoined  and  ln]ano- 
an  dissolved. 

BetU  Tl.  Monqnl,  IB  K.  Bl. 

lonnt  of  damages  allowed. 

Twenty  per  cent.  statntoT7  damages  and  10  per  cent.  In- 

i«st  and  withont  formal  proof. 

HuDZTB.  PIttmaa.  SS  A.  KO;  Raitord  vs.  Wood,  HA.  116;  UIIUti. 

JoDCB,  9  A.  11 ; f  emlleKiii  va.  Eaton  *  Bamo*,  It  A.  Ut;  Browo 

TB.I.amI)eth,]A.S]a. 

When  debt  itaelf  bears  8  per  cent,  interest  only  12  per 
int.  can  be  added. 

Lallaude  rs.  logram,  19  A.  MS;  Raltord  ts.  Wood,  11  A.  Ill;  Campbell 
T*.OIlTeT,  UA.  IBB. 

Damages    calcnlated  on  amoont  of  jni^ment  enjoined, 

not  on  whole  ]ndgment  when  part  onl^  enjoined. 

Perry  Ti.  Esamey,  il  A.  lOi ;  PandlMou  tb.  Eaton  A  Baratoir,  IB  A.  48t ; 

Oalderwood  TB.  Trent,  9  B.  HT;  Stewart  tb.  Boblnaon,  M  A.  ISl. 
Special  dttmages  when  alleged  and  proved. 

WalkeTTB.TIIlaTWO.lBA.m;  Mason  vs.  Poulaller.lO  A.  tlB. 

But  only  actual  damages  are  recoverable  in  absence  of 
malice. 

Blgga  A  Bro.  tb.  Betl,  41  A.  SW. 

Btatator^    damages  will   not  be  allowed  where  special 

unages  are  allowed. 

WIlllamB  Ts.  Close,  It  A.  Tift. 

Statutory  damages  allowed  on  dlssolntion  of  injunction 

(ainst  coUecUoa  of  licenses  or  taxes;  but  not  where  role 

nisi  Issued. 

Aot  9S  oE  vsn.  See.  U,  p.  IIT. 

whose  hemfii,  damages  aliotoed. 

m  sale  of  succession  property  is  enjoined,  creditors  of 
XKsession  can  not  ask  allowance  of  statutory  damages  on 
Lsis  of  their  claim.     Damages  go  to  succession. 

WelU  7B.  Walla,  IS  A.  IM. 

n  no  datnoges  arc  allowed. 

Phen  writ  not  palpably  misused,  as  when  point  raised  was 

isetUed  by  jurisprudence, 

wmiamion  ya.  Blcbardaoo,  N  A.  U«B. 
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2.  When  conditioiis  of  bond  are  not  violated  and  when  witt^ 

though  diBsolved,  rightfnUy  issued. 
See  Carroll  vs.  Beadhetmer,  85  A.  874. 

8.  When  writ  is  issued  by  a  tutor. 

Gregg  vs.  Eastln,  80  A.  1180. 

4.  When  writ  is  maintained  even  in  part. 

Pointer  vs.  Both,  19  A.  78;  Chapplns  vs.  Preston,  28  A.  739;  bat  see 
Michel  vs.  Meyer,  37  A.  178,  where  damages  are  allowed  on  propor- 
tion of  writ  dissolved;  16  A.  70. 

(M)  Surety  i$  party  to  suit,  only  when  money  judgment  is  enjoined: 

1.  Need  not  be  cited  on  appeal;  appeal  by  motion,  or  where 
no  judgment  was  asked  against  surety. 

Tilton  vs.  VIgnes,  88  A.  340;  Matta  ts.  Gayle,  10  A.  847;  lATedaiiTS. 
Trinchard,  85  A.  640. 

2.  But  this  rule  applies  only  where  injunction  is  dissolved. 
When  injunction  maintained  surety  must  be  cited. 

Avegno  vs.  Johnson,  33  A.  400;  Battalora  ts.  Erath,  35  A.  tl8;  Blofaard- 
son  vs.  PIseros,  36  A.  651 ;  Lane  vs.  Boselins,  28  A.  369. 

8.  Surety  on  injunction  bond  can  not  be  surety  on  appeal 
bond. 

Bauer  ts.  Loohte,  80  A.  686;  Bowman  vs.  Kaufman,  80  A.  1038;  Dumas 
TS.  Mary,  39  A.  808. 

Aliter  as  to  surety  on  attachment  bond. 
French  vs.  Davidson,  83  A.  718. 

4.  When  other  than  money  judgment  is  enjoined,  surety  must 
be  proceeded  against  on  the  bond,  not  on  rule  to  dissolve 
injunction. 

King  TS.  Labranohe,  86  A.  809;  Scott  A  Williams  vs.  Sheriff,  80  A.  680; 
Griffin  vs.  Scott,  1 B.  148;  Glllaspie  vs.  Scott,  83  A.  767. 

5.  As  injunctions : 

(a)  Restraining  collection  of  license. 

King  vs.  Labranche,  86  A.  806. 

(b)  Bestraining  destruction  of  fences,  etc. 

Sheen  vs.  Stothard,  89  A.  680. 

(e)  Restraining  performance  of  acts  injurious  to  plaintiff. 

Crescent  City  Live  Stock  Landing  and  Slaughterhouse  Co.  vs. 
Larrieuz,  80  A.  741. 

(d)  Restraining  sale  of  property  under  order  of  court. 

Boyer  vs.  Joffrion,  40.  A.  668;  Willis  vs.  Blam,  38  A.  868. 

(e)  Restraining  putting  an  adjudicatee  in  possession  of 
property  claimed  by  third  person  as  owner. 

Verges  vs.  (jk>nzales,  S8  A.  416. 

(f)  Restraining  disposition  of  property  pending  suit* 

Green  vs.  Beagan,  83  A.  976. 
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(g)  Reatr^nlng  order  of  wizDre  and   sale   (execntoiy 
process). 

He«ns  Tt.  Plttmui,  <S  A.  Ml;  Burneu  Ti.  Gordy,  a  A.  IBt; 
mompHm  TI.  LemallB,  H  A.M};  Hodgson  ti.  Both,nA.91l: 
DeJeasTa.  Hebert.SlA.  nsi  CuncTS.  BBVthoiii,«B  A.SMi  Oil- 
lupEcTS.  Scott,  S1A.T67;  Obureb  TS.  SberJff.lI  A.  Itfli  bntM* 
Wlikovskl  TB.  B«lby,  IB  A.  NS. 

{h)  Bestntlning  execation  of  Jodgment  decreeing  ovner- 
sblp  of  property. 

Horria  rm.  BieoTenn,  K  A.  m. 

(i)  Beatr^nlng  debtor  from  settili^  with  prior  mort- 
gagee, whose  mortgage  la  attacked  as  slmnlated. 

D'Hraa  vt.  Genarea,  33  A.  190. 

Ughtt  qf  turetn  at  party  to  tuit. 

.  Be  is  entitled  to  notice  of  Jadgment  bjr  default. 

Tergea  Ta.  Goucalea,  U  A.  410. 
.  He  most  be  cited  on  appeal  when  his  interesta  are  afFected. 

Bethanooiut  ve.  Stepbeaa,l9A.lSl;  Qlbaou  Ta.  Selby.t  A.Slg. 

Bnt  not  otherwise. 

Tlltou  Ta.  Vignea,  81  A.  SKI. 

.  He  is  embraced  in  an  appeal  on  motion. 

mtcbell  TS.  Ia7.  t  a.  4U;  HbIW  tI.  Oayl«,  10  A.  M7. 

.  Ge  must  be  specifically  condemned  on  dlssolatlon  of  in- 
JnnctioD,  else  he  may  en}oin  execntion  against  him. 

Fruu  T8.  Waggunan.  IS  A.  B14. 

Aabilitiet  of  lurety  <u  party  to  autt . 

.  He  Is  deprived  of  plea  of  dlsciuBlon,  and  Is  liable  in  tolido. 

Denton  tb.  Irwin,  B  A.  31 ;  Parry  Ta.  Kaarney,  11  A.  101, 

I.  He  most  be  condemned  on  mle  as  well  as  on  merlta. 

Betta  Tt.  Honqnl,  10  A.  418;  rrledmauTS.  Adler  A  Levy.  M  A.  984. 

I.  He  is  not  entitled  to  special  notice  of  dissolution. 

rrJedmau  Ta.  Adlsr  A  Lvrj,  K  A.  884. 

,.  He  Is  condemned  by  jndgment  against  principal  alone. 

MaaoD  T*.  Ponlalter-,  10  A.  tlS. 


tamage  allowed  in  mU  on  ii^nofion  bond. 
L.  Only  specially  alleged  and  specially  proved  c 
allowed.    Ten  per  cent.  Interest  and  twenty  per  cent,  spe- 
cial damages  not  recoverable  where  Injunction  was  against 
writ  of  seizure  and  sale. 

Ueaox  Tt.  Fittman,  K>  A.  981 ;  Willlama  Ta.  Oloae,  14  A.  748. 
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lege  of  his  wife,  such  injunction  must  be  served,  not 
on  the  defendant,  but  also  on  public  notaries  or 
r  public  officers  performing  notarial  functions,  if  the 
itiff  require  it. 

7.  Dissolution  of  iDjuoctioa  by  Bonding — ^Whenever 
LCt  prohibited  by  the  injunction  is  not  such  as  may  work 
rreparable  injury  to  the  plaintiff,  the  court  may  in 
discretion  dissolve  the  same ;  provided  the  defendant 
ute  his  obligation  in  favor  of  the  plaintiff,  with  the 
ty  of  one  good  and  solvent  person  residing  within  the 
diction  of  the  court,  for  such  sum  as  the  court  may 
rmine,  according  to  the  nature  of  the  case,  as  security 
he  will  deliver  the  property  in  dispute  in  the  same 
in  which  it  was  at  the  moment  of  issuing  the  injunc- 
and  that  he  will  pay  besides  to  the  plaintiff  all 
ages  he  may  have  sustained  by  this  act,  if  a  definitive 
ment  be  rendered  against  him  in  the  suit  pending. 
:.p.«M,4Tt,He. 

KsttAution  of  injunction  : 

..  DiBBolntioii  cm  motion — caosea. 

(a)  InBnffldent  Becority . 

Betta  va.  Mouqal,  U  A.  fil. 

(b)  E&laitf  of  ailegations  of  petdtion;  bnt  moUon  mnat 
in  this  cue  be  referred  to  merita. 

WUKuns  TI.  Donglu,  31  A.  tee. 

(e)  That  no  afSd&Tit  tu  reaU^  taken — tboogb  officer  so 
certify. 

Borrow  vs.  Blobardson,  18  A.  lOt. 


Motion  to  diflflolve  will  not  prevail : 

(a)  Where  another  injonction  would  at  once  laene. 
Daprfve.  Svafford,  ISA.  HI;  WardTi.  Donglu.HA.  W. 

(b)  In  aoch  casea  on  appeal,  the  canae  is  remanded. 

OltHeni  Bank  tb.  Orooka  A  Hariatuiy.ll  A.  «M;  Lewi*  *  GIM 
va.  Daniels,  19  A.  ITl. 
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/  (e)  Where  grounds  are  not  sofficient.     No  caiMea  fdr 

diasohition  not  alleged  can  be  proved. 

StookettYS.  Johnaoii,12A.8e;  SL.2aO;  aA.488. 

4.  Sommary  trial  of  motion. 

Biohardson  vs.  Dlnkgrare,  S6  A.  6S1 ;  Williamson  ts.  Blohardson,  10 
A.  1164;  GiUasple  T8.  Soott,  92  A.  769. 

5.  No  Jury  allowed : 

Dabbs  Yt.  Hempken,  8  B.  IM. 

6.  Ordinarily  allegations  of  petition  taken  for  tme. 

Waterwortn  Co.  ts.  Oser,  86  A.  918;  BawIlngSTS.  Bowie,  88  A.  874; 
Ferriero  ts.  Sohrelber,  16  A.  7;  Jenkins  ts.  Fnlton,  9  B.  300. 

AUter  where  motion  based  on  denial  of  the  facts. 

Biohardson  ts.  DinkgraTe,  86  A.  6S1 ;  State  ts.  Booth,  K  A.  786. 

7.  When  motion  may  be  made : 

(a)  Motion  may  be  filed  after  issne  Joined. 

Bntman  ts.  Forshay,  21  A.  165. 

(b)  AlUer  as  to  attachment. 

Perry  ts.  Meyers,  1  A.  878. 

8.  Partial  dissolntion  and  partial  perpetoation. 

Offut  TS.  Dason,  85  A.  987;  HArang  ts.  Blano,  84  A.  637;  Peary   ts. 
Kearney,  14  A.  401 ;  Osbom  ts.  Osborn,  38  A.  496. 

(B)  Amendment  cf  petition  af^er  motion  to  dissolve: 

1.  No  amendment  is  permitted  to  cure  radical  defecta. 

Bhodes  TS.  Union  Bank,  7  B.  63 ;  Jodson  ts.  Connolly,  8  A.  466. 

2.  Nor  in  any  eyent  where  not  sworn  to. 

Calderwood  ts.  Trent,  9  B.  327. 

(C)  Appeal  from  judgment  of  diMoZtttton  .* 

Appeal  from  order  dissolving  allowed  and  when  suspensive, 

injunction  continues  in  force. 

state  ex  reL  Behaa  ts.  Jodge,  32  A.  1277;  State  of  Loaisiana  ts.  Judge, 
19  L.  172 ;  City  Bank  ts.  Walden,  2  B.  18L 

But  no  appeal  lies  where  dissolution  on  bond  works  no 
irreparable  injury. 

Jure  ts.  Manicipallty,  2  A.  321 ;  Oobb  ts.  Parham,  4  A.  147;  Stet- 
son TS.  Mnnicipality.  12  B.  488;  7  N.  &  64, 457. 

(D)  Test  of  appealable  amount : 

In  seizures  the  test  is  value  of  property  where  injunciaon  i8 
by  third  person  claiming  ownership;  but  the  amount  of  the 
judgment  controls  when  d^endant  enjoins. 

Gayarre  ts.  Hays,  21  A.  807. 
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Ditaobttion  on  bond; 

1.  Is  a  matter  of  diBcratioD,  not  enforceable  by  nuuidunas. 

BotbTL  Judge.BSA.  ffi;  Blue  ex  rel.  LolMry  Oo.  rt.  Judge,  U  A.  7M; 
BlaogbterbODM  Uo.  ti.  Folloe  Jor^.n  A.  IIRI:  SUaBfatarbooM  Oo. 
T>.  Botoher*'  Union,  (B  A.  Wl ;  OnmnilDKe  T*.  Judge,  1)  A.  tag ;  Tftle 
et  oL  T*.  JadW«,  «1  A.  SIB;  B.  B.  Oo.  Tk  Jndce,  M  A.  MS. 

2.  WhenaUowed: 

(a)  When  administrator  la  enjoined  trom  dlscba^ing  hla 
dntles. 

Anderson  tb.  Smltb.  M  A.  649. 

Bnt  not  In  all  cases. 

8ee  Brown  vs.  Brown.  W  A.  SOS. 
(h)  When  city  is  enjoined  trom  keeping  open  a  drainage 
canal. 

K.  R.  Co.  TI.  city,  K  A.  970. 

(o)  When  telephone  company  is  enjoined  trom  erecting 
poles  In  front  of  plalntlft'e  residence. 

Irwtn  Ta.  Telephone  Oo.  K  A.  T72. 

(d)  Wbers  damages  are  claimed  and  bond  covers  same. 

Osgood  vB.  Black,  Bl  A.  «8t ;  T.eTlne  TS.  Hlobel,  M  A.  IISI. 

(«)  When  injunction  is  so  vagne  and  indefinite  that  Its 
extent  is  uncertain. 

Averr  TS.  Onlllon,  10  A.  IIT;  HoBoa  ts.  Bcown.llA.  181. 

(f)  When  Injury  is  reparable  by  money  compensation. 
Slaogbterboase  Oo.   tb.   Police  Jnrr,  »  A.   lUB;  Lattler  TS. 
Abney,  UA.  101TiLeTlneTB.MIotiel,H  A.US1:B>A.  t9a;8baa 
ei.rel.  Slgur  TS.  Jndge,  S7  A,  111. 

8.  When  not  allowed.     When  Injury  Tonld  bo  irreparable, 
as — 

(a)  When  boadioK  would  change  possession  of  real  estate. 

BlgnrTs.  Judge,  SO  A.  ISS;  Marion  tb.  JobUBon,  H  A.  BU;  Torres 
TB.  ralgoast,  88  A.  HO. 

(b)  When  party  would  be  driven  to  another  suit  to  vin- 
dicate his  r^hts. 

Fuokette  ti.  Hloka,  89  A.  901;  Wblte  tb.  CasauaTe,  14  A.  ST; 
BodlakerT«.BaBt,UA.  104;  State  vs.  Judge,  11  A.  4W i  8taCe  ex 
rel.  B.  R.  Co.  TB.  Jadge,  IB  A.  tl. 


(d)  When  dty  enjoins  license  debtor  from  carrying  on  his 
business. 

City  TS.  Becker,  Bl  A.  B<9. 
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J»dgm«nt  tefuHng  to  bond; 
Is  appealable. 

Doullert  T*.  Judge,  19  A.  BM. 

Trial  on  the  meriU  pending  appeal  from  order  dUtoMng: 
Appeal  fn>m  order  dissolvliig  does  not  Btay  or  prevent  trial 
OD  the  merita. 

SMMei  rel.  Bntoben-  Union  ti.  Jndfs,  U  A.  US. 

LiabtlUfi  qf  aurety  on  release  bond. 

He  is  bound  for  whole  jndgment  recovered  agalnat  defendant 
bondhig. 

George  vs.  Taylor,  SO  A.  no. 

Who  may  bond: 

Plaintiff  and  third  opponent  may  bond  aeiznre  In  ten  days 
after  Bling  petition. 


^ect  of  bonding. 

It  authorizes  performance  of  act  enjoined. 

Bute  ei  r«l.  Tale  A  Co.  ra.  Jadse,  41  A.tlS;  State  ez  rel.  Bell  vs.  Jndge, 


08.  Violation  of  Injunctioii — Penalty— If  one  against 
iia  the  injunction  is  directed  violate  the  same  or  refuse 
bey,  the  court  may  either  cause  to  be  destroyed  what- 
r  may  have  been  done  in  contravention  of  the  injunc- 
,  if  it  be  practicable,  or  they  may  punish  him  by  an 
risonment  not  exceeding  ten  days,  but  which  may  be 
•atedly  inflicted,  until  the  party  obeys  the  mandate  of 
court.  The  parly  aggrieved  by  the  disobedience  of 
1  person,  may  also  recover  from  him  such  damages  as 
aay  show  that  he  has  sustained  from  such  disobedience. 

Viobttiim  <4  a6«o(«teIy  wM,  ii^netion ; 
Violation  of  snch  injunction  entails  no  penalties. 

etateei.  rel.  LiTeTBeyTa.Ju<]ge,UA.T4li  BarUiera.Largale,tlA.lM. 
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(B)  VMation  of  injunction  not  absolutely  void — how  punished: 

1.  By  imprisonment  nnder  C.  P.  808,  and  by  fine  under  O.  P. 

181  as  for  contempt. 

state  ex  reL  Waterworks  Oo.  ts.  Leyy,  86  A.  944. 

2.  And  a  suspensive  appeal  from  an  order  dissolving  an  in- 
junction continues  it  in  force,  and  violations  thereof  are 

punished  accordingly. 

state  ex  reL  Barthet  vs.  Judge,  S7  A.  8S3 ;  Batchers'  Union  ▼■.  Jndge, 
88  A.  488»  494, 660;  Gravois  vs.  Judge,  83  A.  760. 

8.  And  lower  court  may  proceed,  notwithstanding  suspensive 
appeal. 

Id. 
4.  But  ordinarily  suspensive  appeal  from  order  dissolving 
strips  lower  court  of  jurisdiction. 

Irwin  ▼■.  Judge,  86  A.  192. 

(0)  Only  party  enjoined  can  violate  injunction. 

When  writ  not  issued  or  directed  against  a  person,  he  can  not 
be  held  for  violation. 

Barthe  ts.  Larguie,  42  A.  181. 

(D)  Qovemor  may  pardon  violation. 

Governor  may  pardon  person  imprisoned  for  contempt. 

state  ex  reL  Van  Orden  vs.  Sheriff,  24  A.  119. 

309.  Return  of  Bond  into  Court — The  sheriff,  whenever 
he  receives  an  act  of  suretyship  in  any  of  the  cases  men- 
tioned above,  must  immediately  send  the  same  to  the  clerk 
of  the  court  which  gave  the  mandate,  in  order  that  the 
plaintiff  may  have  an  opportunity  of  objecting  to  the  in- 
sufficiency of  the  security,  in  the  manner  provided  as  re- 
lates to  the  surety  given  for  the  appearance  of  debtors. 

SEOnON  V. 
0/  yudgment  by  Default. 

310.  Default — If  the  defendant  do  not  appear  either  in 
person  or  by  his  advocate  after  the  delay  provided  by  law, 
the  plaintiff  may  take  a  judgment  by  default  against  him. 

C.  p.  818,  €06. 
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Peoding  exceptions. 
Francli  T*.  atekmer  Black  Hawk,  W  A.  OS;  Rawle  r>.  Skipwltb,  S  R. 
S.  119;  Ballard  TS.L««'BA<ImlnJBtTMor,  14  L.;  State  vs.  Vallate,  M  A. 


nuent  Judgment: 
ma. 

No  citation  or  defsnlt  neceBsar^. 
Tbornhlll  ti.  Bauok,  H  A.  llTl;  Harbarr  v«.  Croaaley,  19  A.  UT. 

Conaent  need  not  be  In  writing;  U  given  in  open  court  nif  • 
fldent. 

Id.  1  troodward  TI.  Lentr,  ll  A.  280. 

climinary  defaaU  being  prematurely  taken.  Judgment  invalid 
gh  confirmation  is  delayed. 

irtACo.  vg.  Nlioii*Oo.,ISA.  US;  Fowler  tb.  Sinttb,  I  a  44Si  Artbarvi. 
Joabran,  llB.  4>;  Wfll[am>T>.  Dnan.  3  A.  BW;  Ward  A  Joiia*  n.  tirayea, 
.1  A.  IIG:  Dugal  TI.  Markbam,  1  L.  219. 

m  full  day  mutt  elapae: 
Ab  Boon  M  they  elapse,  default  taken. 


And  where  tentli  da;  ts  dte«  non,  whole  of  next  day  al> 
lowed. 

IV>w1erTl.  Smitb,  IB.  U8;  Garland  ti.  Holmei  II  B.U1;  Heraler  ▼■. 
Judge,  39  A.  nti  Catberwood  ti.  Sbepard.  M  A.  BT7. 

tfauU  on  gupplemental  petition  i 
"hen  neceesaiy : 

When  matters  of  substance  are  alleged. 

Bt.  Amand  ti.  Long,  K  A.  IH, 

I  what  proceeding*  default  need  be  taken: 

:oceeding8  by  heirs  to  be  recognUed  contradictorily  with 
executor,  administrator  or  curator  of  estate. 
Oaldwall  TI.  Glenn,  S  B.  9. 


CosFiRM\Tios  OF  Default.  812 

s  pl^ntiff  most  prove : 

Oapacitdea  of  alleged  legal  Tepreaeatatlves  to  atand  In  Jndg- 
ment. 

Beall  ra.  Bnooaailon  o(  Elder,  & 
1 B.  Ul  1  Frootor  n.  Bichard> 
Endonemeut  of  note  to  bJm. 
Blum,  SMmAOo.  VS.S&IIU,  14  A.  llS;  QabematoF  vs.  New  Orleans, 
20A.  10«:ronnKVB.Tslbot,llB.BlS:Plb«Ts.etste,I0A.  Ml;  Brown 
Tt.  Thomu,  9  A.  SB. 

Valid  citation  and  retom  thereon. 

Ad&mi  A  Oo.  Ti.  Bas[le,  SS  A.  101. 

Aathorizatlon  of  husband. 

11  A.  JEiJS;  Sohewer  ti.  Kletn,  U  A.  (Ul;  Laooor  ti.  Delamerre,  2  A.  IM- 
Separation  in  propert7  of  wife,  or  euaring  of  debt  to  her 
Beparate  beoeflt. 

White  TB.  BalUio,  U  A.  6S3. 

Gorrectnesa  of  acconnt  aned  on. 

Harrlwin  tb.  HoOkwIey,  10  A.  370. 

Lawful  and  proper  ezecntion  of  depositions. 

Underwood  r*.  Lacapere,  10  A.  7M. 
But  not  signature  of  defendant  to  note. 

YoangTI.  Talbot,  13  B.  SIB;  Bryan  tb.  Sprnell,  IC  L.  11*;  GrIlOng  Vs. 
CaldweU,  1 B.  U;  bat  aoe  Davli  vs.  DavEs,  a  A.  91. 
Verity  of  pladntitrB  claim,  partlcalarly  against  co-defend* 
ant  of  his  debtor. 

Fink  Ti.  HartlD,  1  A.  IIT. 

.  Debt  over  $600  by  two  witneeaea  or  one  and  corroborating 
cdrcumataacea. 

Hagan  va.  Varrei,  B  L.  OBI. 
.  Title  of  plaintiff  and  alaader  thereof. 

Frootor  Ta.Bl0banUan,  11  L.  188. 

dgment  on  claim  on  open  oooount  oonflnn«d  on  affidavit : 

Act  81  of  1890,  Article  O.  P.  812  la  re-enacted  and  the  fol- 
lowing is  added:  "Thla  proof  la  required  in  all  caaea,  and 
vben  the  demand  is  for  the  aom  due  on  an  open  account, 
^en  an  afBdavlt  of  the  correctness  thereof,  before  any  com  - 
;>etent  officer,  shall  be  prima  faoie  proof." 

tual  proof  neee—ary: 

t  need  not  be  reduced  to  writing. 

Jone*  «a.  NeviUe,  9  B.  478 ;  Abbott  tb.  Bell,  SL.4S9;HA.  «tl;S9A.i:6; 
Bl  A.  BS6. 


Setting  Aside  Default.  314 

4.  An  acUoQ  to  recover  a  note,  with  claim  of  damages  for  iti 
detentioD. 

Liter  -re.  Oukl  Bukk,  to.  in. 

'B)  Aiuryneed  not  b«  •untmonttd  to  try: 

An  action  for  breach  of  contract  where  damage!  are  ascertain- 
able with  certainty. 

Bnnd«r,  WIUluuiACo.  TT  Qoodln,8A.aL 

'0}  Rmtedy  where  ^ury  hot  not  been  ealled; 

Remedy  is  by  appeal  only;  not  by  action  of  nnllity. 

Bluiok  T*.  Speokman,  IS  A.  IM. 

'D)  Article  313  O.  P.  applies  only  {n  eoset  ^  d^auU;  in  atl  otAer 
CNMea  court  may  oaaaM  damagM. 

Daly  TB.  Van  BflnUin7Beii,  1  A.  68. 

314.  Setting  Aside  Default — If  the  defendant,  on  the 
rery  day  when  a  definitive  judgment  by  default  was  to 
lave  been  rendered  against  him,  appear  aad  file  his  an- 
(wer,  the  first  judgment  taken  shall  be  set  aside. 

'A)  Effect  of  antuer  on  prior  d^autt  .- 
1.  Answer  sets  aside  default. 

Borland  *■.  Jndge,  so  k.  Ud;  Uage«Ti.  Dunbar,  10  L.  U7. 
a.  But  no  exception  has  sach  efFect,  not  even  peremptory 
exception,  when  filed  and  considered  purely  as  sach. 
Borland  ra.  Judge,  BO  A.  IK;  Bank  ti.  Beard,  b  A.  «1. 
8.  Nor  an  agreement  to  submit  to  arbitrators. 

Fielding  VI.  WsBtenneler,  10  A.  SI. 
4.  And  where  peremptory  exception  pot  treated  as  an  answer, 
case  remanded  for  Mai  on  merits. 

Lea  n.  Terr?,  U  A.  IM. 

6.  Asking  that  default  be  set  aside  Is  an  admission  that  a 
judgment  by  default  was  rendered. 
Hempken  va.  ranner,  I B.  US. 

B)  When  answer  may  be  flled : 

1.  Answer  may  be  flled  on  day  of  confirmation,  if  it  cause  no 
delay. 

Uoranft  White  TS.  Fanner,  6  A.  119; 
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315  Judgment  By  Default — Grounds. 

2.  But  defendant  will  not  be  entitled  to  delay,  except  on 
clearest  showing. 

Winchester  yg.  Rlghtor,  13  L.  258. 

/  3.  Answer  allowed  on  first  day  of  term  of  conrt. 

Bryan  vs.  Spruell,  16  L.  814. 

(O}   Alleged  eaccepHon  trecUed  <u  answer: 

Court  may  direct  peremptory  exception  to  be  treated  as 
answer. 

Lea  Ts.  Terry,  20  A.  480. 

(Dj  Rule  to  set  aside  default. 

Such  a  proceeding  is  irregular,  but  amounts  to  an  appearance . 

City  vs.  Hall,  21  A.  488. 

(E)  Default  cuts  off  all  exceptiona  which  should  he  filed  in  limine; 
e  g. ,  such  ctccepttona  as — 

1.  Exception  to  capacity  of  plaintLff  to  sue. 

Reynolds  vs.  Reynolds,  12  L.  618. 

2.  All  exceptions  purely  dilatory. 

Welsh  vs.  Shields,  6  R.  486;  Toiing  vs.  Patterson,  11 R.  7. 

315.  Grounds  of  Judgment  Must  Be  Stated — A  judg- 
ment by  default  must  express  the  ground  on  which  it  was 
rendered,  but  it  is  sufficient  to  state  in  the  final  judgment 
that  the  demand  was  proved. 

Constitution  1868,  Art.  80;  Oonstitntlon  1879,  Art.  87. 

(A)  Notice  of  judgment  l>y  default: 

1.  Must  be  given  when  service  has  not  been  made  personally 

Taylor  vs.  Woodward,  26  A.  212;  21  A.  464;  Acts  1876.  p.  49. 

2.  And  of  ex  parte  orders,  such  as  judgment  putting  heirs  ic 

possession. 

State  ez  reL  Zimmerman  rs.  Judge,  84  A.  6B5;  Board  of  Admfnlstra- 
tors,  etc.,  84  A.  96;  Taylor  vs.  Woodward,  25  A.  212. 

8.  Notice  need  not  bear  judge's  signature. 

26  A.  892. 

(B)  Want  of  notice  cured  bff  prmcription  of  five  years. 

Holt  vs.  Board  of  Llqaldators,  88  A.  676;  Fraser  vs.  Zylicz,  39  A.  684. 

(C)  Judgment: 

Must  be  signed  in  open  court,  not  in  chambers. 

Laurent  ys.  Beelmao,  80  A.  868. 

But  see  as  to  whether  signature  is  required  at  all. 

Babin  vs.  Winchester,  4  L.  280. 

244 


Defendant's  Appearance — Answer.  316 

t  Reatont  for  jvdgment  mutt  be  given. 

See  Judgment— poat. 

It  seema  each  was  not  necessary  in  1816  under  tben  exisUag 

law. 

Bab[ii  Ti.  WLnahaater,  <  L.  189. 

f  Reoord  mutt  thow  proving  of  com. 

TIUMC  Ti.  Upton,  U  A.  lt&. 

')  Only  parUet  to  autt  are  entitled  to  notioe  qf  Judgment. 
Execator  need  not  be  notified  of  judgment  putting  heirs  in 
possession. 

Btate  ex  rel.  Zimmerman  ti.  Jadge,  M  A.  (58. 

SBOnON  VI. 

0/  the  Appearance  and  Answer  of  the  Defendant. 

316.  Prajrer  for  Extension  of  Time  to  Answer — When 
e  defendant  appears,  he  may  pray  for  further  time  to 
iswer,  and  the  court  may  grant  a  further  delay,  if  neces- 
ly  for  the  purposes  of  justice. 


}  What  amowUt  to  an  appearance : 

Moving  to  remove  cause  to  Federal  coort. 
Stokee  TB.  LeaTenwortti,  T  I.  BBl. 
'J  What  doet  not  amount  to  appearance : 

Motion  to  dissolve  attacliment. 

Blllln  vs.  White,  IS  A.  SU;  Boouer  ft  Bmltb  fa.  Broim.  10  A.  134;  Davli 
T*.  Taylor,  «  N.  S.  lU. 

>)  AnmMT  eutt  off  mtch  eaxepttont  at  ehould  be  pleaded  in  limine; 
1.  Oapaclty  of  pUlntiO  to  sne. 

OiXihranevs.H[ller,  10A.lia;  Beynolds  ti.  Beyuolda,!!!.  BIB;  Taylor 
T*.  Llttell,  IIA.  «Ct. 

But  not  his  absolnte  right  to  sae,  which  may  be  denied  at 
any  time — e.  g. : 
Want  of  Interest. 

Cure  Ta.  Porte,  18  A.  »1;  Pipee  »a.  NorBWorthy,  M  A.  SST;  TblbO- 
daux  T8.  Oomeaa,  SO  A.  1119. 

245 


Refusal  to  Answer — Exceptioks.  320-321 

le  name  of  the  plaintiff;  and  it  must  be  free  irom  all 
live,  defamatoiy,  or  impertiaent  expressions, 
must  coaclude  by  praying  that  the  demand  of  the 
iti£f  be  rejected,  and  that  he  be  sentenced  to  pay  the 
s  of  the  suit;  unless  the  defendant  himself  should  in- 
ntally  plead  compensation  or  some  other  exception, 
remw  of  answer  .• 

Answer  nw^  neither  admit  nor  deny  vaj  ATermentA.    Socb 
answer  pata  whole  cue  at  lame. 

Baybl  va.  Baybl,  U  A.  SIS. 

Inmoer  bg  married  woman  : 
3he  must  be  authorized. 

White  Ti.  Bird,  10  A.  381;  Ohatnpllii  n.  Lae,  19  A.lISi  Ad1«  T*.  Anty, 
1  A.  M ;  SBimdere  vs.  Bums,  K  A.  NT. 

to.   Refusal  to  Answer — ^Exceptions — Want  of  An- 

ity— The  defendant  may  refuse  to  answer  to  the 
its,  if  he  has  good  ground  for  such  refusal,  as  if  the 
is  brought  by  one  pretending  to  act  as  the  attorney  in 
of  the  plaintiff,  and  he  fail  to  annex  to  the  petition  a 
T  of  his  power  of  attorney,  or  by  a  minor  without  be- 
assisted  by  his  tutor,  or  by  a  married  woman  without 
authorization  of  her  husband  or  of  the  court. 

2.  F.  ITS. 

orixation  of  husband. 

Hay  be  ahown  at  any  time  before  trial  of  exception. 

BalTaalVB.  Salvant,  MA.  M7!  Howanl  tr.  Cople;,  10  A.  SOi. 

ri.  Answer  not  Required  after  Exception  till  Docn- 
ts  Produced  or  Authority  Given — In  all  the  cases 
tioned  in  the  preceding  articles,  and  in  all  other  cases 
he  like  nature,  if  the  defendant  take  any  such  excep- 
I,  and  the  same  be  sustained  by  the  court,  he  shall 
be  required  to  answer  to  the  merits,  until  the  docu- 
ts  which  he  calls  for  be  produced,  or  until  the  plaintiff 
isisted  in  such  a  manner  as  to  enable  them  to  proceed 
larly. 
;.  p.  ITS. 
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322-323  Exceptions — General  Denul. 

(A)  BUU  ofpartieulam  should  hefumUhed  en  exoepUon  hefort  de* 
fendant  required  to  anawer. 

Hyland  vs.  Blo«,  30  A.  66;  Ledooz,  Tt.  Goza,  3  A.  06. 

'(B)  No  answer  compelled  until  praiferfor  ogtr  oompHed  with. 
Fletcher  vs.  OayelUer,  i  I*  367. 

322.  Exception  to  Jurisdiction — ^The  defendant  need 
not  plead  to  the  merits,  if  he  decline  the  jurisdiction  of 
the  court  before  which  the  suit  is  brought. 

323.  General  Denial — ^Denial  of  Sif^ature — ^When  the 
defendant  answers  to  the  merits,  he  is  not  bound  to  an* 
swer  specially  to  all  the  allegations  contained  in  the  peti- 
tion ;  it  is  sufficient  to  deny,  generally,  all  the  facts  stated, 
except  he  be  called  upon  either  to  acknowledge  or  to  deny 
his  signature. 

0.  p.  836,  867. 

(A)  OeneraX  denial  and  speeUU  pleas  not  inconsistent  permitted: 
Thus  defendant  may  conple  plea  of  general  denial  with  special 

plea  of — 

1.  Usury,  frand  and  want  of  consideration. 

Damf  ord  ts.  Ayme,  8  N.  8.  370. 

2.  Prescription  and  discharge  in  insolvency* 

Shewell  vs.  Bageret,  17  L.  460;  Ingrain  vs.  Croft,  7  L.  8S. 

8.  Liability  merely  as  agent. 

Bloodgood  T8.  Hawthorne,  9  L.  137. 

4.  Liability  merely  as  partner,  bnt  onus  on  defendant. 

Baker  vs.  Stewart,  9 1*  169. 

5.  Novation. 

Durham  ts.  Williams,  88  A.  964;  bat  see  88  A.  900L 

6.  Payment  of  part  of  debt,  with  denial  of  balance. 

Boblnson  ts.  Landrum,  10  A.  689. 

(B)  Want  of  consideration  can  not  be  set  up  in  amendment  afler 

general  denial. 

Babcook  ts.  Shirley,  U  L.  76;  OalTert  ts.  Tunstall,  3  L.  206. 

(0)  Oeneral  denial  puts  plaintiff  to  proof  of: 
1.  All  conditions  precedent  to  recovery. 

Abert  ts.  Bayon,  8  N.  S.  646. 
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Exceptions  a8  Assweh,  Etc. 
Ds  right  to  aae  m  agent. 

LuuM  Ti.  HaosTM,  X  A.  4M. 

But  not  hia  capacity  arising  from  law  as  syndic,  etc. 

HeDonald  it.  Ulllaadoii.  S  L.  MS;  Bouatou  VB.  Cbllden.M  A. 


Notice  of  proteBt. 

Vejiom  va.  Inibertrand,  11  L.  IB. 

lignatnre  of  defendant  aa  acceptor,  and  of  signature  of 
>yee. 

riyei  T*.  Duroj,  17 1.  Sas. 

«ml  denial  admits.* 
Capacity  o(  plalntift. 

PeyohkndTa.  Luie.MA.  «Mi  Sllbernagel  A  Co.,Ta.  IlDh«r,31  A.  IN; 
Hooaton  vs.  Chllden,  U  A.  4IB ;  Dejona  t».  Steamboat,  IT  A.  m ;  Tut- 
hlll  Ti.  Smeraon,  7  L.  S8B ;  Uoorliead  tb.  TUompioD,  1 1..  JSl. 


lignatnre  of  maker  to  note. 

See  0.  F.  SH 1  Hyde  Ti.  Brown,  C  L.  U;  Hlllerra.  Coben.  1  L.  48;;  Un.oo 
Bank  Ti.  Snooeaalon  ol  Lee,  is  A.  aoi ;  Haivell  t».  Kennedy,  10  A. 
798;  BeaobTi.  Wagner,  la  L.  87;  Talrlu  vs.  I'almer,  It  L.  S61;  Ulller 
va.  Wbltfleld,  18  A.  lO;  Teaiua  t«.  Gniman.  17  A.  287. 

Bat  not  that  of  payee  and  endorser. 

TlDTUioe  TB.  HoFarland,  IG  L  181;  Bquarelf  confm,  aee  Miller  t«. 
Wbitlleld,  16A.10. 

ged  exception*  amounfiny  (o  plea  of  general  denial: 
ttt  plaintiffs  do  not  compose  firm. 

Mi^ee  Tfl.  Dunbar,  10  L.  UO. 

hat  plaintiff  is  not  bona  fide  holder  of  note  sned  on. 
BnnuTB.  Haynei,  UL.  18;  Kueatl  ts.  Or[ffe,B  L.  807. 

ver  ef  exoepttona. 

1  on  merits  wlthont  insisting  on  trial  of  exceptions  waives 

:ceptions  when  snch  are  pnrely  dilatory  or  declinatory. 

FboebB  TB.  TIenne,  11  A.  888. 

netttent  Pt«a«; 


Blauka,  88  A.  U78. 


DeKUL  and  PbOOF  of  SiaNATUBE.  S25 

)eiiial  and  Proof  of  Signature — If  the  defendant 
signature  in  his  answer,  or  contend  that  the  Bame 

I  counterfeited,  the  plaintiff  must  prove  the  genu- 

>f  such  signature,  either  by  witnesses  who  have 
defendant  sign  the  act,  or  who  declare  that  they 

to  be  his  signature,  because  they  have  frequently 

1  write  and  sign  his  name. 

le  proof  by  witnesses  shall  not  exclude  the  proof 

ts  or  by  a  comparison  of  the  writing,  as  estab- 

'  the  Civil  Code. 

IS;  C.  a  13U. 

by  experts  and  by  eompariaon  vjf  handwriting: 

ch  proof  most  be  considered. 

uooesiioQof  Q>luei,ssA.llSi  FlloqueT».LabrBiiabe,9L.SIW;  Sophie 

TB.  DnplesBls,  a  A.  7M;  Aubert  t«.  Aubert,  S  A.  IM;  Fence  VH.  Kew 

Orleaui,  19  A.  M;  Foz'i  c&ae,  18  A.  US;  OliiMleTB.  Balian,  10  A.  lU; 

SaoTe  TB.  Dawson,  l  U.  31! ;  Wbltne;  v>,  Bunnell,  8  A.  438;  Temple 

Ti.  Smith,  T  A.  U<;  Administrator  va.  Ball,  U  L.  179;  Bank  it. 

FoQolier,  6  L.  tlO;  Davla  ts.  Folloe  Jmy,  19  L.  Ul. 

id  eignatore  In  evidence  for  other  porposes  ma.y  be  oom  - 

ed  with  dispnted  one. 

loore  TS.  United  States,  91 U.  S.  m. 


tore  in  evidence  connected  irith  dlepated  signiitare  may 
used  for  comparison  vlth  disputed  signature,  but  no 
laturea  can  be  given  In  evidence  for  that  purpose. 

late  TB.  Frlti,  IB  A.  W. 

by  witTteetea: 
nan  ma^  testify  to  handwriting  of  a  will. 

laoBSBlon  ot  Both,  U  A.  810. 

S25  applies  to  denial  of  ai^noture  when  affiased  to  document 
^  boHs  of  action,  but  coming  in  ooUatmaUy,  at  eoidenee, 
STB.  8mltb,lA.U6. 

ve  value  of  evidence  q^  signature: 

nee  from  comparison  and  long  experience  stronger  than 
:  of  witnesses  who  have  seen  a  person  sign  often  hot  not 
particnlar  act  In  dispate. 

lOceBBlon  ot  Sotb,  Bl  A.  SIT. 
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326  Effect  of  Denial  of  Signature. 

(0)  Mode$  of  proving  signature  not  exeluHve: 

0.  P.  825  strictly  coiiBtnied  and  not  extended.  Modes  ef 
proof  provided  do  not  exclude  others. 

Legond  YS.  Boaoh,  4  A.  54. 

(H)  What  18  not  suffloient  evidence: 

Where  defendant  alleges  that  his  signature  was  forged,  evi- 
dence of  his  admission  that  the  signature  was  genuine  is  in- 
sufficient. 

PI  toque  T8.  Labranohe.  9  L.  009. 

(1)  Affidavit  denying  eigncUure  not  used  on  merite. 

City  Bank  tb.  Foaoher,  9  L.  40& 

(J)  Court  need  not  appoint  experts  untese  required  to  do. 
All  ways  of  proving  signature  need  not  be  resorted  to. 

Bank  tb.  Foaoher,  9  L.  406. 

(K)  Denial  of  signature  under  oath  must  he  disproved  by  some  of  the 

means  recited  in  C,  P.  326. 

SuoooBBion  of  Leonard,  21  A.  028;  Haddleston  tb.  Ooyle,  21  A.  148;  Fox  ra. 
If  cDonogh*8  SnooesBlon,  18  A.  445. 

(L)  Testimony  of  experts  not  binding  on  jury  or  judge. 
Temple  vs.  Smith,  7  A.  062. 

(M)  Party  proving  signature  may  oontradict  his  own  witness. 
BellTB.  Norwood,  7 1*  108. 

326.  Proof  of  Signature  Denied  Cuts  Off  Other  De- 
fences— The  defendant,  whose  signature  shall  have  been 
proved  after  his  having  denied  the  same,  shall  be  barred 
from  every  other  defence,  and  judgment  shall  be  given 
against  him  without  further  proceedings. 

O.P.828. 

(A)  Proof  of  signature  when  signature  is  denied  cuts  off  cM  oiker 
defences. 

Bradford  vs.  Cooper,  1  A.  825;  Bayly  ft  Pond  vs.  Givens,  29  A.  546;  Ooehna 
TB.  Ferry,  12  L.  12;  Bank  vs.  Harrison,  24  A.  86L 

(B)  But  denial  must  be  express  and  special.     Denial  of  execution  u 
no  denial  of  signature. 

Stockton  vs.  Truzton,  8  L.  224 ;  Ware  tb.  Elam,  8  N.  8.  839;  MlUer  tb.  OolMe. 
1L.488. 
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Special  Pleas  Requubi  is  Answer.  32T 

ttle  ttated  in  text  not  applioable: 

Bignatnre  Is  not  private,  but  Then  affixed  to  anthentlo 

I.  Jamel  Tl.  Band,  U  A.  ISD. 

naUiet  not  incurred  by  faiUtn  to  aoknoutledge  aignatarv 
to  interrogatoriet  : 

VB.  HuTiBon,  8  N.  8.  399;  1 1.  110. 

len  algrnatare  denied  Is  not  that  of  defendant  Umself, 
tiat 
Of  agent. 

Bayly  A  Pond  tb.  OiTena,  79  A.  MS. 

Of  decedent  and  is  denied  by  administrator. 

Bradford  tb.  Cooper,  1  A.  US. 


0/  proqf  is  on  plaintiff— partUmlarly  tohvn  dentot  of 
ia  on  oath. 

es  VB.  Baud,  IS  A.  183 ;  BoblnBon  tb.  Amet,  U  L.  183;  SuoaeuJon  o( 
.SSA.ilt. 


sdal  Pleas — The  defendant,  though  not  bound  to 
:ctally  to  all  the  allegations  of  the  plaintiff,  ex- 
called  upon  to  avow  or  to  deny  his  signature, 
srtheless,  if  he  intend  to  resist  the  action  by 
jome  exception,  plead  the  same  expressly  and 
in  his  answer,  in  all  the  cases  hereafter  pre- 
itherwise  he  shall  not  be  permitted  to  avail 
such  exception  afterwards. 


defendant  most  make  specially: 
adieata. 

ibell  TB.  Lerl,  18  A.eW;  DwIk1>C  ti.  aimoa,  I  A.  ISC. 

dand  error. 

[>dor«  T*.  Ins.  ABSOOiatlon,  X  A.  BlI;  Fluo  TS.  Ina.  Co.,  U 
nmedy  tb  Ihb.  Co.,  lO  a.  9»;  rijiin  tb.  Idb.  Co..  IT 
Lyly  *  PondTa.  Btaoy  aPolaii(l,IO  A.  1113;  PBltrey  tb.  Stli 
-W. 

SfiS 
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I.  That  agent  had  no  right  to  atipolsto  solldftritjr  ol  obH* 
gatlon. 

Guitt  vt.  Eaton  A  Bantoir,  39  A.  SOT. 

^lum  plea  may  be  made: 
Special  plea  filed  at  any  stage  of  salt: 

(a)  Preficrlption. 

WlIli&mB  Ti.  Bethany,  I  L.  S16;  Bank  *g.  Johnson,  1  A.  116; 
fontenot  ▼■.  HuBbond,  1  A.  7S0;  CbewTB.  Eeaue,]  L.  tlL 
Plea  of  prescription  not  sapplled  by  court. 

MulboUand  VB.  Soott,  at  A.  lOU;  QlUla  tb.  Carter,  19  A.  TOO ;  Per- 
Toux  TB.  lAootte,  IS  A.  MB. 

(b)  BetjHdioaia. 

WIIKaiDBTB.  Bethany,  1  L.  But. 

.  No  special  plea  can  be  filed  after  Judgment,  on  application 
for  new  trial. 

Landry  tb.  Banguon.  11 L.  tt. 

urden  on  d^endanf  ; 

.  Special  defences  must  be  proved  as  made. 

DIgSB,  HobBonftCo.  TB.FarlBh,lBI.T;  Jones  tb.  BiBbop,  111.  >9T. 

.  Defendant  mnst  prove  plea  of: 

(a)  F^nre  of  consideration. 

Eatbman  tb.  Ina.  Co.,  11  A.  87;  TiBSOt  Ta.  BowleB,  IB  L.  t»;  Martin 
ya.  DonoTau,  IB  A.  11;  Pack  tb.  Chapman,  IS  A.  see;  Wooton 
Tg.  Harrison,  S  A.  184;;  BrasbearTB.  Hazard,  11  E.  819. 

(b)  Bat  onas  is  on  plidntUf  to  prove  original  considera- 
tion when  sDcb  is  denied. 

TiBBOt  TS.  BowlsB,  18  L.  19. 

Vaitet  general  dental — when: 

.  Special  pleae,  sach  as  paTment,  tender,  failure  or  want  of 
consideration,  waive  general  denial. 

ATesno  TB.  FoBdiok,  28  A.  IDS,  Ina.  Co.  tb.  Blanka,  85  A.  1178;  Norman 
TB.  rieldlng,  IB  A.  142;  Uartln  tb.  Dlokaon,  Bt  A.  1038;  Baboock  *s. 
Shirley,  11 1.T4;  Davis  vs.  Hlllaudon,  14  A.  BSS;  Gails  tb.  Sobooner 
Osceola,  14  A.  U. 

.  Aliter  as  to  aovation. 

Dnrhani  ts.  Wlllama,  81  A.  961. 

8.  Incidental  Demands  by  Defendant — The  defend- 
in  his  answer,  may  allege  facts  different  from  those 
ed  by  the  plaintiff,  and  bring  an  incidental  demand, 
1  the  same  grows  out  of  the  action  or  is  specially  per- 
:d  by  law. 
:.  P.  866,  a;4, 878. 
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329  No  Repucation  to  Answer. 

Intervention  not  growins:  ont  of  main  action,  nor  apeciaSij 
permitted  by  law,  will  be  excluded. 

Bryan  vs.  Atohinson,  3  A.  462. 

329.  No  Replication  or  Rejoinder  Permitted — ^When  the 
defendant,  in  his  answer,  alleges  on  his  part  new  facts, 
these  shall  be  considered  as  denied  by  the  plaintiff;  there- 
fore neither  replication  nor  rejoinder  shadl  be  admitted. 

(A)  No  repHoaUon  nor  rtjoinder  by  plaintiff  aUowed;  aU  means  of 

def evioe  are  open. 

Flood  T8.  Shambourgh,  8  N.  S.  632;  Skilllman  vb.  Jones,  8  M.  687;  Hlokman 
TS.  Dawson,  83  A.  488;  Telle  ts.  Fish,  84  A.  1243;  MoMastera  rs.  Steward,  11 
A.  546;  Maillot  TS.  Wesley,  11  A.  467;  Bayly  A  Pond  vs.  Staoey  A  Poland. 
80  A.  1212. 

(B)  Answers  by  plaintiff. 

1.  To  a  reconvention. 

Parker  ts.  Starkweather,  6  N.  8. 611;  bat  see  sqaarely  catUra:  Hunter 
V8.  Sparlock,  8  L.  97;  Suarez  vg.  Dnralde,  1  L.  261 ;  Bayly  ft  Pond  ▼«. 
Stacey  A  Poland,  80  A.  1212 ;  Spaulding  ts.  Wallett,  10  A.  106. 

2.  To  a  third  opposition  of  third  owner  claiming  seized  prop- 
erty. 

Act  46  of  1886. 

(C)  WithotU  replication  or  rejoinder  ^  plaintiff  may  avail  himself: 

1.  Of  defendant's  nonage  or  coverture ;  also  of  prescription. 

D*Aquin  ts.  Ooiron,  8  L.  887. 

2.  Of  defects  in  retom  to  mandamus. 

Borgstede  vs.  Clarke,  0  A.  291. 

8.  Of  allegations  in  answer,  to  introduce  evidence  not  covered 
by  his  own  pleadings. 

BUey  TS.  Wilcox,  12  B.  648;  Holiday  ts.  Marloneanz,  9  B.  604. 
4.  Of  evidence  to  show  renunciation  of  prescription. 

Segond  ts.  Landry,  1  B.  836. 

6.  Of  evidence  to  defeat  any  allegations  of  defendant. 

Muse  TS.  Yarborough,  11  L.  621;  Oorbett  ts.  OosteUo,  8  A.  437;  Brooe 
TS.  Stone,  6  L.  4;  Hiokey  ts.  Sharp,  4  L.  886. 

6.  Of  objection  to  answer  on  ground  of  vagueness  in  not 

stating  demands  with  particularity. 

Bayly  A  Pond  ts.  Stacey  A  Poland,  80  A.  1312;  KolCasters  ts.  Palmer,. 
4  A.  881. 

7.  Of  evidence  to  show  that  he  did  not  warrant  against  red- 
hibitory defects  complained  of  by  defendant. 

Wright  A  Maury  ts.  Bogers,  18  A.  672 ;  ITAgain  ts.  Oalron,  8  L.  888. 
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8.  Of  defects 'in  tax  title  pleaded  by  defendant. 

Hickman  ts.  Dawson,  83  A..  4S8;  Telle  vs.  Flsb,  84  A.  1248;  McMastert 

vs.  Steward,  11  A.  646;  Maillot  vs.  Wesley,  U  A.  467. 

-.*        t'  « 

(Li)  Improper-  issues  raised  in*  answer  excluded  im  objection  to  evi- 
dence  to  sustain  them, 

Schneider  &  Zvberbier  ts.  Dreyfus,  21  A.  271;  Lallande  vs.  Ball,  20  A.  198; 
Bayly  A  Pond  ys.  Stacey  A  Poland,  80  A.  1212 ;  Jonan  vs.  Ferrand,  8  B.  864. 

SECTION  VII. 

Of  Except iuus  and  Defence. 


•  li 
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330.  Exceptions — ^Exceptions  are  means  of  defence 
used  by  ♦he  -defendant  to  retard,  prevent  or  defeat  the 
demand  brought  against  him. 

But  the  word  defence,  in  its  more  reatricted  accepta- 
tion, is  only  applied^  8Ui:b,,f^^cep|i<wi8]^s  go- to  the  merits, 

showing  that  the  action  is  neither  jjist.nor  well  founded, 
a  0.1882. "  ' 

(A)  Waiver  of  kieeptions : ' 

1.  Trial  on  merits  without  insisting^  on  exception  Is  a  waiver 
thereof. 

Bowl6ttTS»  Shepherd,  »L.  88;  Ltvlngston  vs.  DIok,  1  A.  828;  Onre  vs. 
Porte,  18  A.  206;  14  L.  288;  4  L.  482;  PoweU  vs.  Graves.  10  A.  188;  1 N. 
S.  180;  2  li.  644, 438;  Francis  vs.  Levlne,  26  A.  811 ;  7  L.  286, 268 ;  Tnpery 
TS  Edmondson.  32  A.  1146;  Conrey  ys.  Harrison,  4  A.  849;  Terrell  vs. 
Boarman,  84A.801r&&y  TS.  Andry,  7  L.  561;  Ashby  vs.  Ashby,  41 
A.  139. 

.  2.  But  decision  on  ezc^eptlQii^  iinigit^MifiiBstfii^'^  for  trial  on 

merit^.     ■-....       •..':  ji  l.tx:*:  / -.    ob  >••>:■ 
Thibodaoz  vs.  Oomean,  80  A.  1119.     /  . 

(B)  Burden  of  proof  is  on  exceptor ;  .     .^t,-  '^• 

GayofloyK  Garcia,  6  M.  326;  Phtpps  ys.  Snodgrass,  81  A.  88;  pure  vs.  Porte 
13  A.  456;  BarrOw.rB.  Lepine,  80  A.  810 ;  JBnotoer  ys.  Beaird,  82  A.  227. 

(a)  Except  wl^er^  adversary  is  necessarily  more  cognizant 
of  the  fact. 

Rugely,  Blair  A  Co.  ys.  6111, 16  Aj,  509, 

(h)'  Aixd  except  also  wh%£e  etpepiioti  denies  representa- 
tive chat-acter  of  plaintiff. 

Lea  ys.  Terry,  20  A.  429;  Stilly  vs.  Stilly,  20  A.  08.  ■ 

(C),ffttfflcient  interest  in  exception  must  exist.in  exceptor, 

C.  P.  16;  Montgomery  ys.  Koester,  85  A.  1093. 
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331-333  DiLATQBT  Exceptions. 

(D)  Exoeption  waived  below  not  revived  om  appeal. 
Btfjnolds  TS.  Bowley,  t  R.  303. 

(S)  RuHng  om  exeepHon  i$  not  reejudieaia. 

Leyy  ts.  WIm,  16  A.  39;  but  tee  Klrwln  vt.  HIbemia  Ins.  Go.,  tl  A.  m. 
(F)  Exception  <:f  nom-jcinder  need  not  9U»U  proper  parHee. 

St.  BomM  T8.  Cotton  Pre««,  34  A.  419. 

(O)  Trial  iifexoeptione: 

1.  Practice   condemned  of  referring  to  merits    exceptions 
which  go  to  fonndation  of  snit. 

Farmer  ts.  Hafley,  38  A.  333;  Cookran  vs;  Violet,  88  A.  03S;  Jennings 
TS.  Ylokers,  H  A.  C79L 

3.  Notice  of  trial  of  exception  necessary.    Ex  parte  over- 

mling  illegal. 

Terrell  vs.  Boarman,  34  A.  303. 

331 .  Dilatory  and  Peremptory  Exceptions — ^There  are 
two  principal  species  of  exceptions;  some  are  dilatoryp 
others  peremptory. 

Dilatory  exceptions  are  divided  into  declinatory  and 
those  simply  called  dilatory  exceptions. 

Cf  Dilatorjf  ExoeptUme. 

333.  Dilatory  Exceptions — Dilatory  exceptions  are  such 
as  do  not  tend  to  defeat  the  action ,  but  only  to  retard  its 
progress;  declinatory  exceptions  have  this  effect,  as  well 
as  the  exception  of  discussion  opposed  by  a  third  pos- 
sessor, or  by  a  surety,  in  an  hypothecary  action,  or  the 
exception  taken  in  order  to  call  in  the  warrantor. 

a  0.1883. 

333.  Most  be  Specially  Pleaded  Before  Issne  Joined  or 
Default — It  is  a  rule  which  governs  in  all  cases  of  excep- 
tions, except  in  such  as  relate  to  the  absolute  incompetency 
of  the  judge  before  whom  the  suit  is  brought,  that  they 


DiuT(nr  EzoEPTiOKS.  333 

tt  pleaded  specially  in  limine  litis,   before  issue 

otherwise  they  shall  not  be  admitted. 
«fter  no   dilatory  exceptions  shall  be  allowed  in 
le  after  a  judgment  by  default  has  been  taken; 

ereiy  case   they  must  be  pleaded  in  limine  litis; 
tU  such  exceptions  hereafter  be  allowed  in  any  an- 


sptioM  vkiak  ahould  be  pleaded  to  Umitte ; 

TbMX  beneflcUry  hcdn  can  not  mttoxvt  legal  mortgage  be- 

ira  filial  aettlement  of  nictwMdoD. 

Oim  Ti.  FoiM.  U  A.  «M;  BabKtIitun  t«.  TM«,  )  A.  TU 

^p«Mi«iM. 

WbIM  TM.  Qleaaon,  1B  a.  fli;  Ohatia  t*.  rumvr,  N  A.  W;  I.mf  Tt. 
Lone,!  B.  108;  WeekiTi.  Tlowar, >!•  MO;  SoocmuIob  of  TowsMnd, 
flA.tM;  SUntOn  TI.  Xmbir,  W  U.  B.  SM ;  Mix  TI.  Cradltor*.  IB  A.  Ofc 

Vant  of  Jorlfdiotion  rattone  jwtmmb. 
T*On)»  ▼■■  Powall,  U  A.  Ma ;  Haokstt  t*  Lniana,  II  A.  IN ;  Tarloc 

TI.  Hill,  n  A.  OB;  Fhlppi  T*.  BiuhIstmi,  n  A.  M;  Hilton  Nllioil  n. 

B«n]amln,llA.SST;PlronlTi.ail«r,  »  A.;  Oomlllk  *Oa.Ti.  Hllll* 

ken,  il  A.  IIT;  OutoU  ti.  Binoker,  U  A.  IWI. 

Meet  la  petition  not  Btatliig  full  name  and  reaidence  of 

lalBtifT. 

Taylor  ti.  Llttell,  II  A.  M ;  Firmaly  ti.  Brrndbnrj,  U  U  m. 

"roinatBrltf  ol  action. 

MeiiLi  TI.  Flnmu,  IS  A.  MO;  PMqaM  TI.  PMqaM'iKzr.,  It  A.  Mi 
llorte«Ti.Kawardi,)OA.  WT:  Wilts  ti.  Boium,  U  A  Uf ;  FnBlMaa 
TI.  JeffaTMm,  IS  A.  UW;  MlUiadon  tI.  ronohar,  U  L.  Itt. 

Pant  of  amicable  demand. 

Mirloneanz  Ti.  Downi,  19  A.  108 ;  Morrli  ti.  Crookar,  1 L.  tTl ;  Fox  T*. 

Baatia,  1 1-  MB;  Howard  ti.  Columbia,  1 L.  IM;  Coon  ti.  Bnihw, 

tL.in. 

lapacity  of  plalalUI  to  stand  In  ]Ddgment. 

D^onaTi.StaimaTOwMola,  17  A.>n;  Lairls,  Uamon  A  Co.  ti.  Homai, 
Bex*TT«0«;,ltA.KI;  Legendra  t*.  SallBmin,  Hallmin  aOo.,M 
A.  Ill;  FarkarTi.Hoora,  lA.  iOlT;  Farlib  of  St,  Jobu  ti.  TreMnrer, 
HA.W)iBlalIaFTI.Bliik,  a)A.»l;BA.»l;  H  A.  1T3;  11  A.SW;  UU 
«t;  M  A.  m;  Ml  A.  lOW;  Oiuil  and  HBTlgation  Oo  Ti.  Twlawio.  H  A. 
ISO;  Monttort  ti.  Sabmidt,  M  A.  1M. 

7ant  of  a  resolatlon  of  corpormtloc  anthoriilng  salt. 
Fidar  8tu  Lod«a  TI.  Polar  Star  Lodga,  U  A.  U. 


Decunatori  Exceptions.  334-335 

■  §2- 

Of  DecUnatory  Ex«^tlont. 
\.  Declinatory  Exceptions — Declinatory  exceptions 
it  tend  to  deieat  the  demand,  but  only  to  decline  the 
iiction  of  the  judge  before  whom  it  is  brought, 
such  cases,  the  defendant  contends  that  he  is  not 
i  to  plead  before  the  court  in  which  the  action  has 
brought. 

C.  1S81. 

;.  Kinds  of  Declinatory  Exception — There  are  two 

of  declinatoty  exceptions : 
Jurisdiction  of  Court — When  the  exception  is  taken 

competency  of  the  judge,  pursuant  to  the  rules  above 
led. 
Lis  Pendens — When  it  arises  from  the  fact  of  an- 

Buit  being  pending,  between  the  same  parties,  for 
ime  object,  and  growing  out  of  the  same  cause  of 
I,  before  another  court  of  concurrent  jurisdiction, 
both  cases  the  suit  must  be  dismissed,  and  the  plain- 
ecreed  to  pay  costs. 

C.  £1«:  C.  p.  W,  191,  Ml. 

Eception  of  lU  penden$.     Par,  S. 
zeao  Ti.  Leapure.  IT  L.  tX;  DEok  tb.  Gilmer,  4  A.  SX>. 
eptloa  rnnst  show : 
Pendency  of  another  aolt. 
Taylorvj.HIll,  11  A.6S9iBlBoboffTB.TbanTe«,SA.  11;  Ellne vi. Frsret, 
0  A.19V 

Before  court  of  concurrent  ]nriadlction. 

SuccessIOD  □(  Ludenlg.  8  B.  9S;  Succession  ot  Toirnsend,  IT  A.  109. 

Between  same  partieB. 

stats  vs.  KreldeT,  31  A.lSli  Ingram  tb.  BiDliardM>u,3  A.  BSS. 

For  Mine  canee  of  action. 
ITipreiB  Co.  TB.  Hbtbh,  11  A.  Sll;  SdcocbbIod  of  Broim,  U  A.  SOS ;  Bank 
TS.  W&lden.  lA.  t6i  City  vs.  Walker,  18  A.  KU:  Morgan  vs.  Tamlet, 
II  A.  388;  Ingram  tb.  Bloharddon,  3  A.  BS»;   Freocb  va.  Laudla,  U  B. 

SJt. 
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886  Declinatory  Exceptions. 

6.  And  that  the  courts  are  both  in  this  State. 

stone  YB.  Yinoent,  6  N.  S.  U7;  PeTrooz  vs.  Day  Is,  17  L.  479;  Wetl  ▼■• 
MoCoimeU,6N.  8.4M;  Godfrey  vs.  HaU.  4  L.  164. 

(B)  Prw)eeding%  which  are  nom-Judieial  ean  not  be  96^  up  im  plea 
Uependene. 

Carre  ts.  City,  41  A.  906. 

(C)  (iueeHcn  of  lit  ptrndme  ocm  wA  he  raieed  by  mere  euggeetUm  <» 

bri^. 

SaoeeMlon  of  Townsend,  87  A.  409. 

(D)  SuU  im  State  oourt  no  bar  to  Wee  mnU  in  Federal  oourL 

state  ex  reL  City  Tt.  B.  B.  Co.,  43  A.  U»  18;  Adams  vs.  Lewis,  7  H.  8.  481; 
Schmidt  YS.  Brannon,  10  A.  M;  Gordon  vs.  GIUOll,  99  U.  S.  It9, 178;  Stanton 
Yt.  Smbrey,  96  U.  8. 6S6. 

(E)  D^endant  in  exeepHon  of  Mm  pendene  may  elect  in  what  tribn^ 

nal  to  oofttifttM. 

Sehmldt  YS.  Brannon,  10  A.  96. 

336.  Time  of  Plea  of  Declinatory  Exception — Declina- 
tory exceptions  may  be  pleaded  in  the  defendant's  answer, 
previous  to  his  answering  to  the  merits;  but,  except  as 
relates  to  the  declinatory  exceptions,  the  defendant  must 
plead  in  his  answer  all  dilatory  or  peremptory  exceptiooa 
on  which  he  intends  to  rely,  or  which  he  is  bound  to 
plead  expressly  and  specially,  pursuant  to  the  provisions 
of  this  Code. 

C.  p.  888;  0.  p.  886  preYalls  OYer  C.  P.  888;  Chafle  YS.  Lodellng,  84  A.  966b 

(A)  Declinatory  exceptiona  may  be  pleaded  in  anevcer^  but  mutt  pre^ 
cede  answer  to  merits: 

1.  Plea  to  jurisdiction  ratione  pertofUB. 

Tnpery  ys.  Sdmondson,  83  A.  1146;  Goodrich  ys.  Hanton,  81  A.  8BS. 

2.  Prematurity  and  want  of  amicable  demand. 

MoGaIre  ys.  Peck,  14  L.  188. 

8.  Want  of  authority  in  surviving  partner  to  sue  for  partner- 
ship debts. 

Flower  YS.  O'Connor,  7  L.  194;  Notrebe  Yt.  McKlnney,  6  B.  18. 

4.  Plea  of  discossion. 

Chafle  YS.  Ludellng,  84  A.  968;  Dwight  Yt.  Linton,  8  B.  67;  State 
Bradley,  11  A.  648. 

5.  Dual  capacity  of  plaintiff. 

Ashbey  ys.  Ashbey  88  A.  902.  ' 

6.  Want  of  identity  of  plaintiff  firm. 

Magee  et  al.  ys.  Dunbar,  10  L.  647;  Beyrls  ys.  Spor,  32  A.  16. 
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Recusation  of  Judqeb.  387-338 

5  3- 

or  the  Reatuatimt  of  JUdgn. 

'.  Secnsatioa— Recusatioo  is  the  refusal,  oo  the  part 
!  defendant,  to  have  his  cause  tried  by  the  judge  be- 
nrhom  he  has  been  sued,  on  account  of  the  ties  of 
inship  existing  between  such  judge  and  the  plaintiff, 
'  other  just  causes  hereafter  expressed. 
e.nea. 

.  Causes  of  Secusation — The  causes  for  which  a 

may  be  recused  are : 

Interest — His  being  interested  in  the  cause;  pro- 
,  that  in  all  civil  and  criminal  causes  in  which  the 

the  parishes,  or  political  or  religious  corporations 
terested,  it  shall  not  be  sufficient  cause  to  challenge 
dge  or  justice  of  the  peace,  who  may  have  cogni- 

of  the  case,  (nor  the  sheriff  or  the  executive  officer, 
r  of  the  jurors  who  are  called  to  serve  in  the  cause,) 
:ge  that  they  are  citizens  or  inhabitants  of  the  State 
the  parishes,  or  members  of  the  said  political  or  re- 
i  corporations,  or  that  they  pay  any  State,  parish 
y  tax; 

SelatiODsbip — His  being  related  to  one  of  the  par- 
rithin  the  fourth  degree ; 

E^rerious  Bmploymeot — His  having  been  employed 
isulted  as  advocate  in  the  cause. 

a  880;  a.8.MT,  nli;  Const.  IMS,  Alt.  M. 

.u«M  qf  reeiMation.* 

P.  838,  amended  by  Act  85,  of  1882,  to  read  as  follows: 
The  caosea  for  which  a  Judge  ehall  be  recuaed  are: 
(a)  HlB  being  interested  in  the  cause;  provided,  that  in 
all  clvii  and  criminal  caosea  io  which  the  State,  the 
parishes,  or  political  or  religions  corporations  are 
Interested,  it  shall  not  be  saffldent  caoae  to  challenge 
the  ]ndge  or  Jostice  of   the  peace,  who    may   have 
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• 

cognizance  of  the  case  (nor  the  sheriff  or  the  execuMve 
officer,  or  any  of  the  Jurors  who  are  called  to  serre  in 
the  canse) ,  to  allege  that  they  are  citizens  or  inhabitants 
of  the  State  or  of  the  parishes,  or  members  of  the  said 
political  or  religions  corporations,  or  that  they  pay  any 
State,  parish,  or  city  tax. 

(b)  His  being  related  to  one  of  the  parties  within  the 
fourth  degree. 

(o)  His  having  been  employed,  or  consulted  as  advocate 
in  the  cause. 

• 

(d)  His  being  the  father-in-law,  son-in-law,  or  brother- 
in-law  of  one  of  the  parties. 

(e)  His  having  performed  any  judicial  act  in  the  cause  in 
any  other  court. 

(B)  Act  40  of  1880  reguUUeM  reouMtUm  of  district  Judges  outside  of 
Orleans  and  appointment  of  judge  to  try. 

Section  1  is  substantially  same  as  Act  85  of  1882. 

Section  2.  That  in  all  cases  in  which  a  district  judge  shall 
be  recused,  except  for  cause  of  interest,  he  shall  for  the 
trial  thereof  appoint  a  lawyer  having  the  qualifications  of  a 
judge  of  the  district  court  in  which  the  recused  case  is 
pending,  and  if  no  lawyer  having  the  necessary  qualifica- 
tions can  be  obtained  at  the  term  of  court  at  which  the  rec- 
usation is  declared,  the  judge  (recpsed)  shall  immediately 
appoint  some  district  judge  of  an  adjoining  district  to  tiy 
the  case,  who  shall  be  notified  of  his  appointment  in  the 
manne   provided  in  Section  8  of  this  act. 

Section  8.  That  in  cases  in  which  a  district  judge  shall  be  re- 
cused for  cause  of  interest,  he  shall,  for  the  trial  thereof, 
appoint  some  district  judge  of  an  adjoining  district,  and  in 
all  such  cases  and  in  cases  where  a  district  judge  may  be 
appointed  under  Section  2  of  this  act,  the  order  of  the 
court  making  the  appointment  shall  be  entered  on  the 
mmutes  thereof  and  it  shall  be  the  duty  of  the  clerk  of 
said  court  to  make  out  a  certified  copy  of  the  order  from  the 
minutes,  under  seal  of  court,  and  forward  the  same  imme- 
diately to  the  sheriff  of  the  parish  or  residence  of  the 
judge  so  appointed,  or  of  the  paarish  where  said  jud^e 
may  be  at  the  time,  to  be  by  him,  the  sheriff,  served  on 
said  judge. 
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Section  4  directs  jadge  Appointed  to  try  case  as  apeedllr  M 
pOMible. 

Section  6  pravldea  that  it  In  nine  montlis  case  is  not  tried  by 
jDdge  appointed,  district  Judge  ehsll  transfer  case  to  nearest 
Judge  competent  to  try  same  and  clerk  stiall  send  original 
papers  and  certified  copy  ol  all  entries  od  minntes,  etc. 
HA.  im.  ... 

Section  6  provides  that  Jndge  or  lawyer  appointed  shall  exer- 
cise full  powers  of  Jadge  appointing. 

Section  7.  That  Sections  2,  8,  4,  5  and  8  of  this  act  shall  not 
apply  to  Orleans  parish. 
)  RecutatiOTt  of  judge  and  dittriot  attorney*  in  criminal  oosM.- 

1.  See  Revised  Statutes,  Sec.  1067,  and  Act  85  of  1877,' p.  85. 

2.  Act  85  of  1877  Is  repealed  by  Act  40  of  1880. 

St&le  ei  ret.  Jones  tb.  Judges,  41  A.  flJS. 

)  Trantfer  of  caae  in  event  of  reouaotfon. 

I  Interchange  of  diakri/A  judge*  to  try  reeuaed  oaaea. 

Act  T4ot  1881, P.M. 

By  Act  171  of  1894,  jndge  of  adjoining  country  district  has 
power  to  act  when  Jndge  of  neighboring  district  can  not  ad. 
I  Trial  of  eonteated  election  oases  in  cases  of  recusation. 

Act  la  of  187T,  E.  e.,  p.  197. 

This  act  Is  constltntlonal. 

state  ei  t«1.  Bohwing  T>.  Fontetlea,  M  A.  1113. 

)  Trial  of  reouaed  eaiea  in  courts  of  appeal. 

Act  10  of  1S80,  p.  17. 

J  Judge  incompetent  to  decide  plea  to  hit  own  recusation.' 

1.  He  most  refer  plea  to  Jndge  ad  hoe  or  to  Jndge  of  next 
district. 

BtKte  ei  reL  fiefcara  vs.  Judge,  tt  A.  lU;  Slate  ei  rel.  Trimble  t«. 
Jadge,tSA.  MTiNasent  T*.  Stark,  »  A,  E38;  TtttcI  vs.  Judge,  MA. 
1198;  SuooeealoDot  Hyams,  N  A.tao, 

2.  Bat  where  the  motion  to  recuse  states  no  cause  provided 
by  law  as  ground  for  recusation,  judge  may  set  same  aside 
as  frivolous. 

state  v.  CbantUin,  43  A.  Ii.9. 
'  Appeal  from  refatal  to  recute: 
1.  Appeal  lies  from  order  refusing  to  recuse. 

Fields  Ts.  Qagne,  M  A.  nS;  Jarreau  vs.  Cboppin,  S  L.  ISS. 
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2.  Bat  no  appeal  lies  from  order  recnsing. 

Id.;  Fonteliem  vs.  Judge,  n  A.  47;  Board  of  Ohoroh  Wardens  fa 
Perohe,  16  A.  ICL 

(J)  BecmmOiim  of  one  judge  of  oMI  cKftrioi  eoiiH  noi  revieioa6le  6f 

OMOl^er. 

Slate  ex  reL  Mextoaa  imemattona!  Iiiii»roTemeiil  Go.  Ta.  Voorhiea  A  King, 
41A.M7. 

(K)  Plea  of  reentatiofi  matt  he  Umely;  eUe  ebieotion  waived. 
Id.;  Pironi  YS.]Ule7,8»A.aoa;  Biokavs.  Gantt,  85  A.  9M. 

(L)  OtMMM  ef  reeueaUon: 

Saeoeaslon  of  Laorolz,  <0  A.  934. 

1*  Belationship. 

(a)  Bat  relationship  beyond  fourth  degree  no  cause  of 
recusation. 

Improyemenl  Co.  vs.  Judge*  41  A.  668. 

(b)  Bxcept  in  criminal  cases  where  relationship  by  blood 
or  marriage  in  any  degree  is  cause  for  recusation. 

state  ex  reL  Provoaty  va.  Judge,  37  A.  33S. 

2.  Former  employment  as  counseL 

Nugent  vs.  Stark,  84  A.  638;  State  ex  reL  Provoatj  va.  Judge,  37  A.  338; 
Maoker  va.  Yamado,  19  A.  881 ;  State  ex  reL  Segara,  va.  Judge,  87  A. 
368;  State  vs.  Trimble,  88  A.  346;  Bryan  va.  Auatin,  10  A.  613;  State 
va.  Judge,  37  A.  336;  88  A.  1396;  Board  va.  Perolie,86  A.  160. 

(a)  But  only  when  the  party  whom  the  judge  represented 
is  still  before  the  court. 

Bryan  va.  Anatin,  10  A.  613;  Bioka  Ta.  Gantt,  86  A.  93L 

(b)  And  when  issues  are  the  same. 

steward  va.  Mix,  80  A.  1066. 

8.  Pecuniary  interest  in  litigation. 

Suooeasion  of  Bhea,  81  A.  828. 

4.  Performance  by  judge  of  any  judicial  act  in  the  cause  in 
any  other  court. 
But  this  was  no  cause  for  recusation  in  1854. 

Edwarda  va.  Wife,  9  A.  83L 

(M)  Catkeee  of  recusation  stated  are  excluHve* 

Judge  not  recusable  because  he  is  material  witness. 

state  va.  Bamea,  84  A.  899;  B.  9.  8967. 

(N)  Trial  wUMn  nine  monihe  from  date  of  recusation. 

This  provision  is  directory  and  right  to  trial  not  prescribed 

after  nine  months. 

MaoKenale  va.  Tax  OoUector,  89  A.  944. 
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Judge  ad  hoo! 
L  HlBOktb. 

Jadge  ad  hoo  most  take  oftth,  bat  irharo  rscord  doea  not. 

show  tluit  be  did  not  tnke  oath,  premuapUon  omnia  rita 

aeta  apptlM. 

BMMT«.lIO(tor,»A.DM;  NoBaDt  n.  SUrk,  U  A.  OSl 

2.  Hlfl  qoallllcatloiia. 

(a)  District  sttom«7  not  diaqoallfled  becuue  b»  is  offlM' 
holder. 

8MM  ex  reL  Oola  t>.  Oharsols,  10  A.  UN. 


(d)  Host  hftve  been  ft  lawyer  practlaing  i«qnlred  nnmbor 
of  yean. 

anllbaMi  Y>.  Ooimlor,  tl  A.  9S1. 
CeJ  Heed  not  be  a  resident  of  paiisb,  bnt  moit  be  a  red- 
dent  of  Judicial  district. 
BUtvra.  BcTsUa,  Si  A.  an. 
^J  Fouibly  he  need  not  be  even  a  resident  of  JndlfliMl 
district. 

Btata  ex  rel.  Gates  tb.  Judge,  a  A.  at. 

Wher»  no  lawyer  vUl  accept. 

Que  transferred  to  adloinlng  district. 

state  ex  reL  Taqne  re.  Judge,  3S  A.  Sifl ;  State  es  i«L  Qatei  ts.  Jad|«^ 

(8  A.m. 

]  No  mandamus  to  Judge  ad  hoo  to  eerve. 
Service  is  purely  volnntary. 
Stat*  ei  rel.  Cole  y».  Cbargola, 
38  A.  SIC;  Stat«  V,  Berella,  s 
Bnt  curator  ad  hoo  can  not  decline  and  so  defeat  Joris- 
dlctioa  of  oonrt. 

Thayer  tb.  Tudor,  1  A.  1019. 

I  ITo  collateral  attack  on  the  capacity  of  Judge  ad  hoo.   Hia  aaU  arm 
lalid. 

OnJlboan  t>.  OonnJer,  sa  A.  MO. 
AUter  when  bis  appointment  la  absolnteiy  w.thont  warrant  in 
law. 

State  ia  Philip*,  17  A.  an,  689,  DO. 
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(O.  Judge's  RecasatioD  of  Himself — The  judge  may 
Lse  himself,  but  only  in  such  cases  where  the  parties- 
nselves  would  have  the  right  oi  recusing  him. 

Ex  propHo  motu, refutation: 

1.  Jadge  may  reciue  himself  ex  pfopridmatu  In  proper  cams. 
Kngent  vi.  Stark,  U  A.  S3»  i  Glbioo  tb.  Selbt;  1  A.  era. 


[Tntil  remised,  ,fu^e  hfu  ftM  power: 

Uutjl  lawtoUy  recused,  judge  is  competent. 

Glb«oiiv«.8alb7,3A.  eU;  NuKontTB.  Stark,  U  A.  «38;  IDA.  Sll. 

(I.  Trial  of  Recused  Cases — The  decision  of  cases 
re  the  judge  is  recused,  is  provided  for  in  the  foUow- 
article,  pursuant  to  the  constitution. 

Kit.  Ill,  Conatltutlon  oriSSB.' 

p.  Mode  of  Trial  of  Recused  Cases — In  any  case  when 
judge  may  be  recused,  and  when  he  is  not  personally 
rested  in  the  matters  in  contestation,  he  shall  select  a 
rer  having  the  qualiiications  required  for  a  judge  of 
:ourt,  to  try  such  cases. 

nd  when  the  judge  is  personally  interested  in  the  suit, 
hall  call  upon  the  parish  or  district  judge,  as  the  case 
be,  to  try  the  case. 

ELS.  BIW;  Oonatitattonof  IBT9,  Art.  Ill;  Art.  M,  ConatltatroD  ol  1868. 

When  indge  pertoTuMy  inUretted: 

Qe  shall  call  Judge  of  adjoining  district. 

He  can  not  appoint  lawyer  nor  perform  any  act  save  recn- 
sation. 

state  ex reL  Welsli  vB.  Jadge, 31  A. SI;  Buooeaalon  ol  Hj'ami.BO 
A.  MO;  Stateeirel.  Hunter  va.  Jadge,  19  A.  TW;  State  tb.  Ho. 
Coy,  ISA.  Ml;  Stale  ei  retTyrretl  t4- Judge^ia  A.  IISS;  State 
eirei-SegoraTB.  Juilge,S7  A.ISJ;  State  ex  rel.  Molan  vs.  Jadge, 
SA.OM;  Boarder  Ward  sub,  vs.  Fenihe.  B8  A.  160;  Bloka  tb. 
Oaatt,  n  A.  eiD. 

Be  can  tiot  determine  plea  of  recusation,  Jtowever  uir^ounded  it 

iy  be., 

InoOMBlon  of  Hyams,  W  A.  ISO;  State  ex  rel.  Segura  tb.  Jadge,  37  A.  1S3. 


SA8-844  Pbbsmptort  Exceptions.  1^ 

Nor  rescind  order  of  recneatioii. 

Appeal  Uee  from  rescinding  order. 

Ii«ldt  Tt.  OAgB«,  tl  A.  SW;  state  %x  rel.  rontelleu  ▼•.  Jadc«,  It 
A.  47. 

f€)  Wkm  U  Judge  permmail^  imUrttUdf 

1.  When  bis  wife  is  per^,  whether  they  be  separated  in 
property  or  not. 

SnoeeMlon  of  Hyams,  M  A.  4M. 

S.  When  he  is  on  the  aooonnt  filed  as  a  creditor. 

SuooeMlon  of  Oabrol,  3S  A.  Ct7 ;  SuooaMlon  of  Rhea,  n  A.  ttt. 

Z.  Where  Judge  assigns  dalm  against  estate  and  assigaee  is 

on  the  tablean. 

SoeoeMlon  of  Jan.  a  A.  9M. 

4D)  Wkm^  not  leg<M$  reeu$abUf  /*mI^  can  not  appoimt  (oisyar. 

state  ▼•.  Philips  37  A.  MS;  State  ▼•.  Frits  M  O'Brlea,  r  A.  eM. 

§4. 

343.  Peremptory  Bzceptioiit — Peremptory  exceptions 
are  those  which  tend  to  the  dismissal  of  the  action. 

Some  relate  to  forms;  others  arise  from  the  law. 
aaiMi. 

{A)  No  r^erence  qf  exceptUm§  to  moHtB: 

Peremptory  exceptions  affecting  foundation  of  snit  should  be 
decided  lit  Um4me  and  not  referred  to  merits. 

Farmer  ts.  Hofley,  88  A.  382;  JeniUiige  Tt.  Ticken,  81  A.  Ml;  FoUoi 
TS.  Brookahler,  81  A.  789. 

But  if  referred,  the  exception  is  not  waiyed. 

Olallin  Go.  Tt.  Feibleman,  44  A.  618. 

fB)  Mere  emmeoue  legal  eonetueiom  are  no  yromtds  for  exoeptUm: 

Where  petition  states  all  essential  allegations,  mere  erroneous 
legal  conclusions  recited  will  not  Justify  exeoeption  of  no 
cause. 

Bank  Tt.  Legendre,  85  A.  798. 

344.  Peremptory  Bzceptioiis  Founded  on  Form — Per- 
emptory exceptions  relating  to  forms,  are  those  which 
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.  to  have  the  cause  dismissed,  owing  to  some  nullities 
le  proceedings. 

ich  exceptions  must  be  pleaded  in  limine  litis,  that 
say,  at  the  beginning  of  the  suit,  and  before  answering 
le  merits. 

fter  the  defendant  has  pleaded  to  the  merits,  such 
sptions  shall  not  be  heard;  all  nullities  are  cured. 

:i.  p.  m  and  aolM. 

;5.  Peremptory  Exceptions  Founded  on  Law^Per- 
tory  exceptions,  founded  on  law,  are  those  which, 
out  going  into  the  merits  of  the  cause,  show  that  the 
itiff  can  not  maintain  his  action,  either  because  it  is 
cribed  or  because  the  cause  of  action  has  been  de- 
red  or  extinguished. 
X  V.  tiM,  UK;  a  P.  ns,  Ma. 

For  purpotet  ^  exeepK<m,  oibyoMoiM  tafeefi  /or  (ma;  ao  ^tiktm 
epHo*  pleaded  <(.- 
L.  No  ckOM  of  ftction. 

Bonllmj  T*.  Out,  H  a.  Ml;  Sbalitianllna  ti,  Dnffr,  «  N.  S. ;  HlHtend 
Ti.  N«w  OrlauM,  UA.1K1  WA.  U;nA.10ti  UA.  m.lU;  Ddlue 
TB.auy,  llA.«>iCmTelllarTS.Pollo«  JiirT,HA.in;  Butlnc*  r*. 
Brantlqr.  SI  A.  6U. 

t.  Wsat  of  proper  parttes. 

Klrwln  T*.  BllMTiilB  liu.  Co.,  n  A.  na 

Rartfeulority  q^  oUeiraMOiM  vf  enepMon. 
neai  of  paymeitt,  compeoMtion,  error,  traod,  etc.,  must  be 
■et  forth  with  particularity. 

BtMej  a  Poland, 

6.  At  What  Time  Pleaded — Peremptory  exceptions, 
ded  on  law,  may  be  pleaded  in  eveiy  stage  of  the  ac- 
previous  to  the  definitive  judgment;  but  they  must 
•leaded  specially,  and  sufficient  time  allowed  to  the 
rse  party  to  bring  his  evidence. 

I.  0.  (MS.  HC8;  0.  P.  m,  KIT,  TU. 
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346  Peremptory  Exceptions. 

(A)  Peremptory  exceptions  founded  on  law  pleadable  at  any  etage 
^     €ftt^cqy^;.smhiUi:  ..  ^ 

1.  That  plaintiff  is  without  tntelreit  and  absolately  has  no  right 
.    tosn^    ^        ,^       ......    ,,.,,  ■-..   i  ...: 

;i H  .  *'  '  cye'lhiJP6He,  18  A.  466 ;  Unioi^Bank  ys.  Dunn.  17 L.  284 ;  Montfort ti. 

, , > «. f <  ' >' \ ; :^Mji9Mt» 0 itt.<.76Q(tH<>^a v^ Miles,  18 L.  106 ;  Weller ts.  Van Hoyen^ 

.  •    ■    ■  '■''•*"'•'■   ■'     '■      ■  '42  A.600. 

2.  Payment.  i 

,,-,,..        v       llelnei»Tti<Jefdi4vl9AV207^6iiite. 

.  ,.    ..      3«,:Np;^2|^iiae  of  action  fo^  matten^foimded^onTaw. 

Fletcher  T8.  Dunbar  ft  Co.,  21  A.  150 ;  MarClnVa.  McHasters,  14 1^  423 ;  Tmr- 
leton,  Whiting  ft  Tnllls  ts.  Kennedy,  21  A.  600;  Weller  ys.  Van  HoTen* 
42  A.  600. 

;   Uhla  exception   pleadable  after  answers  to  interroga- 
tories oA  fa<*t«Jt6d  Articf  6b.'    '  ' 
Godwin  ¥t.Neu8tadtl,  43  X  78B.i^:i.     :    )< 

4.  Prescription..  :   r  ;  .  •^ 

OanklBank ts. Martin, 28  A. 210;  l^Jeone y8.J^ebert, 6 B.  419;  Nugent 
T8.  Bulsson,  86  A.  118 ;  but  see  Mansfield  vs.  Doherty,  21  A.  896. 

Party  must  indicate  whkt  presbription  id  pleaded. 

Gaines  ts.  Sncoesslon  of  Del  Oampo,  80  A.  246. 

6.  Inconsistency  of  plaintiff's  demand. 

L'Homme  ▼8..Kerlegand^4  L.  864;  Montross  vs.  Hlllzhan,  11  B.87. 

6.  Re$  Judicata. 

Suooesslon  of  McDonogb,  24  A*  ML    ., '  . 

7.  Discharge  in  bankmptcjr. 

Blocit  TS.  ritc^e,  Ifi^  aV  i094,      \ 

8»  Oompansation. 

Bnhlman  vs.  Smith,  16  A.  670;  Bbagnl  Vs.  Anderson,  82  A.  920. 

9.  Reconciliation  of  hnsband  and"v<rif€ir  Sluibe  filing  of  suit  foi 
separation  or  divorce,  v 

Holbrook  yt.  Holbrook,  18  A.  648. 

(B)  Pieae  mvM  he  filed  in  cose,  net  merely  euggeeted  in  brief. 
V  .      OlMbe  TS.  Davis,  29  A.  201.  .    .    ^. 


.  >%. 


(C)  But  no  plea  can  be  made  aftefr  mibmiseion  of  oase  to  judge. 
Gayarre  vs.  MlUaudon,  28  A.  806 ;  O'Hara  vs.  Olty,  80  A.  162. 

(D)  Follofwing  excepHfine  are  not  perempiory  emceptione  going  to  as* 
tinguish  the  a^ition,  ;     . 

1.  Usury. 

Flower  vs.  O'Connor,  4  L.  129.  r 

2.  Lie  pendens, 

Schmidt  vs.  Brannon,  10  A.  26. 
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'eat  on  d^ault, 

remptory  exception  do9S  not  set  aside  default. 
stale  ex  rel.  Borland  ts.  Judge,  SO  A.  lU. 

eeptUm  as  annoer. 

remptory  exception  of  no  caoae  of  action  can  not  stand  as 

snawer. 

State  ex  rel.  NegrottoTS.  Jodgea,  46  A.  — ;  Wood  vs.  Henderson.  1.  A. 
I20iEulalleTS.LonK,  9A.11;  Delocroli  tb.  Oalnei,  U  A.  177;  Lea 
Ta,  Terry,  JO  A.  ttS;  Smith  T«.  Donnelly,  »7A.  98;  lea  Mayem  tb. 
Bloomfleld,  19  A.  SSS;  IS  A.  IM;  Bobbloa  Ta.  UortlD.  iS  A.  488. 

SECTION  vm. 

Of  Interrogatories  on  Facts  and  Articles. 
.  Facts  and  Articles — Both  plaintiff  and  defendant 
ermitted  to  annex,  either  to  their  petition  or  their 
;r,  interrogatories  on  facts  and  articles. 

rt  Irtat  of  exception. 

t  ^Bhat  liiTie  allowed. 

at  after  trial  has  beg^in. 

Gravler's  Curator  Ta.  CulUon,  11  L.  TTl;  Oooo  tb.  Laoonr,  4  L.M1; 
SabbBTa.  Hempken.SH.  IIB;  BrookaTB.  WalkeT,8  A.  190. 

[a)  Bat  this  wontd  seem  to  apply  only  when  answers  re- 
qoire  recoorae  to  books  or  papers,  for  which  delay  is 
necessary. 

{h)  Where  no  delay  is  necessary,  party  may  be  Interro' 
gated,  even  on  triaL 

Demoulln  tb.  Anglalae.  1  A.  40): 

).  Definition — Interrogatories  on  facts  and  articles 
[uestions  put  in  writing,  in  the  form  of  articles,  and 
xed  to  a  petition  or  to  an  answer,  to  which  one  of  the 
:s  to  the  suit  prays  that  the  other  be  ordered  to 
ind,  under  oath,  in  order  to  make  use  of  his  an- 
9  as  testimony  in  support  of  his  demand,  or  to  aid 
in  his  defence. 

.F.ISl. 

Inmiera  port  tif  record : 

[o  formal  introdnctioD  In  evidence  necessary. 

BiukMtTB.  BopBOn,  IBA.  489;  UcXerall  Ti.  HoUlllan.SH.  19;  Walkei 
TB.  TIllaTUO,  IB  A.  716. 
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(B)  AnmoerB  given  in  another  case: 

May  be  used  when  taken  between  same  parties  for  same 
cause. 

Whiting  T8.  Irey,  8  A.  649;  Walker  ts.  Tlllayaso,  18  A.  717. 

(C)  No  order  to  an$wer  will  be  granted: 

1.  When  answers  or  taking  pro  comfeseis  wonld  not  sustain 
petition  or  defence,  or  when  questions  raise  issaes  not  set 
up  in  pleadings. 

Butler  T8.  Stewart,  18  A.  654;  Kenner  ys.  Peck,  2  A.  988;  White  ts. 
Moreno,  17  L.  871. 

2.  When  answers  are  not  to  be  in  open  court. 

Blanch  in  A  Girand  vs.  Pickett,  21  A.  681. 

(D)  Answers  must  he  given  in  open  oowrt  or  under  commitaion, 
otherwise  excluded. 

Kirtland  vs.  Harris,  20  A.  158. 

(E))  Questions  not  having  been  answered  by  fault  ofelerk^  time  given 
party  propounding. 

Wall  TS.  Bry,  1  A.  812. 

(F)  Order  to  answer  when  necessary: 

1.  Necessary  only  when  answers  are  to  be  given  In  open 

court. 

Blanohin  A  Girand  vs.  Pickett,  21  A.  681 ;  Seaman,  Beck  ft  Co.  ts. 
Babington,  11  A.  178;  Cox  ts.  Mitchell,  7  L.  522;  Magee  vs.  Dunbar, 
10  L.  546, 551 ;  Polo  ts.  Natali,  14  L.  260;  Derbes  ts.  Decuir.  5  B.  49L 

2.  Notice  or  service.  Service  may  be  domiciliary — ^not  neces- 
sarily personal. 

Spears  ts.  Nagent,  2  A.  11 ;  Blanohin  A  Girand  ts.  Pickett,  21  A.  68L 
8.  Certainty  as  to  time  within  which  to  answer.    Day  on 
which  answers  are  required  must  be  fixed  and  certain. 

Derbes  ts.  Decuir,  5  B.  491 ;  Spears  ts.  Nugent,  2  A.  11. 

349.  Answers  to  Interrogatories — The  party  interro- 
gated on  facts  and  articles  is  bound  to  answer,  on  oath 
and  categorically,  each  of  the  questions  put  to  him,  unless 
he  can  not  do  so  without  confessing  himself  guilty  of  some 
crime. 

Failure  to  Answer ;  Answers  by  Women — Except  in 
the  above  case,  if  the  party  interrogated  refuse  or  neglect 
to  answer  on  oath  to  all  the  questions  put  to  him,  the  facts 
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zerning  which  he  shall  have  so  refused  or  neglected 
nswer,  shall  be  taken  for  confeased,  provided  that  no 
■t  shall  make  an  order  requiring  a  female  to  answer 
Togatones  on  facts  and  articles,  in  open  court,  unless 
party  propounding  them,  or  hia  or  her  agent  or  attor- 
,  shall  make  oath,  to  the  materiality  of  the  interroga- 
ns, and  that  they  are  not  propounded  for  the  purpose 
n  the  hope  of  having  them  taken  for  confessed,  but 
I  the  bona  fide  desire  to  have  them  truly  answered  by 
party  interrogated. 
a.8.s9«iaa»9i;a.  F.  ue.ssi;  oonst.  ises,  An.<, 

TTho  may  be  tnterrofiat«d.- 

1.  Execntor. 

Delacroix  tb.  FreTOBt'i  Ez'a,  e  H.  TM. 

2.  Administrator. 


8.  Parties  to  enit,  bat  not  third  persons.  Qamlshees  are 
party  to  suit  and  may  be  required  to  answer  In  open 
court. 

Petirar  tb.  QoodiD,  lis.  W. 

4.  All  the  parties  in  a  suing  Arm. 

McClo8ke7.  Biglr  A  OoL  TS.  Wlngfleld,  Vt  A.  U. 

Whviv  not  compelled  to  anatcer  .* 

When  answer  wonld  subject  to  penal  liability. 

Shepbeid  tb.  Payson,  IS  A.  MO. 

Tafeinyprooot^eMia;  auehlafcinfr  t«  authorized; 

1.  When  there  is  failure  or  refusal  to  answer. 

Blukobln  ft  GMad  TS.  Flokett,  It  A.  88D;  Ooz  ti.  Hltohell,  TL.511; 
Uagee  ts.  Ihmbu-,  10  L.  Ul;  Folo  tb.  Natlll,  II  I.  380;  Leokle  *». 
Soott,  10  L.  41S. 

But  not  without  an  order  directing  answers  to  l>e  filed 
within  given  delay. 

Stflvut  TB.  Oarlln.  3  L.  1%;  Lapene  tb,  Teire  ft  Blobe,  IS  A.  <U; 
Wastberaley  tb.  BuddleBton,  3  A.  BIS;  Spears  ts.  Hngent,  3  A. 
U.  Bee  contra,  Seaman.  Beck  ftOo.TB.  BablDgton,  11  A.  ITI; 
DerbeB  ra.  Decnlr,  a  B.  ML 

2.  When  answera  are  not  responsive. 

Walker  Ti.  Wlngfleld,  18  A.  BM;  Hausber;  TB.  Lee,  II  A.  1. 

AliUr  when  folly  responsive. 

Harks  A  Co.  tb.  Belnberg,  18  A.  MS. 
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(D)  No  formal  motion  to  .akefor  confessed  necessary. 

MoClOBkoy,  Bigly  A  Co.  vs.  Wingfleld  A  Bridges,  82  A.  38;  Knigbt  ▼■. 
Murohison,  1  R.  81 ;  Hoovor  vs.  Miller,  6  A.  204. 

(E)  Motion  not  referred  to  Jury. 
Knox  T8.  Thompson,  12  A.  114. 

(F)  Answer  in  open  court : 

Order  thereto  absolntely  necessary. 

Blanohiu  A  Gtraud  ts.  Pickett,  21  A.  680;  Commeroial  Bank  ts.  Eing, 
8R.248. 

(0)  Where  rendered. 

Order  to  answer  in  open  conrt  rendered  only  where  party  re- 
sides in  the  parish  where  suit  is  pending. 

Walker  vs.  Copley,  1  A.  247. 

(H)  Answers  not  objected  to  considered. 

Call  TS.  Herwig,  18  A.  813. 

(1)  May  he  used  on  subsequent  trial. 
Baohomin  vs.  Scbnelxnadre,  16  A.  82. 

(J)  Sufficient  if  responsive  though  not  categorical. 

Bond  vs.  Bishop,  18  A.  647;  Haughery  ts.  Lee,  17  A.  1;  Lewis  ts.  Dccoox, 
5  N.  8.  650. 

(K)  Unresponsive  answers  stricken  out  on  preliminary  motion. 
McLean  &  Kendall  vs.  Hunsicker,  29  A.  042. 

(L)  Answers  may  be  on  one  sheet  of  paper ^  oath  on  another. 

Boy  vs.  Wiley,  2  L.  815. 

(M)  Answers  may  be  in  any  language. 
Gabaroche  vs.  Hebert,  7N.  S  527. 

350.  Oath  to  Obtain  Order  to  Answer  Interrogatories — 
To  enable  the  defendant  to  obtain  the  answer  of  the 
plaintiff  to  interrogatories,  he  shall  subjoin  to  the  inter- 
rogatories proposed  to  be  answered,  his  affidavit  of  their 
materiality,  and  that  in  his  opinion  the  answer  of  the 
plaintiff  would  assist  him  in  making  his  defence;  but  the 
party  interrogated  may  object  in  writing  to  any  of  the 
questions  as  not  pertinent,  and  the  judge  shall  decide 
summarily  whether  he  ought  to  answer  or  not ;  if  ordered 
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inswer,  he  must  do  it,  otherwise  the  facts  unanswered 
I  be  deemed  confessed. 

When  atked  for  delay  : 

Interrogatories  intended  evidently  fox  delay  will  be  stricken 

Parker  tb.  Hewitt,  1  B.  IL 
May  be  irithdravm : 
Interrogatories  may  be  withdrawn. 

HnoklD  Ta.  Bowtey,  1  B.  83. 

51.  Only  Party  residing  in  Parish  May  Be  loterro- 
jd  on  Facta,  etc.,  in  Open  Court — The  party  propound- 
the  interrogatories  may  require  the  party  interrogated 
mswer  in  opeo  court,  and  in  his  presence)  on  the  day 
ointed  to  that  effect  by  the  judge,  if  the  party  interro- 
;d  reside  in  the  parish  where  the  court  holds  its  sittings. 

C,P,  »49. 

^^rty  required  to  anauw  in  open  court. 

T8.  Turnslall.  6  R.  354. 

And  w^«n  retidiTtg  out  of  parUh,  antteert  must  be  under  a 


Gabaroobe  vi  Bebert,  7 


Supplemental  interrogatoriee : 

1.  Not  allowed  withont  notice  to  other  side. 

Bead  TS.  Batte;,  1  H.  Ul. 

2.  Uay  be  answered,  thongh  original  ones  were  not. 

W00IM7  Ti.  Pautding.  t  U.  Ml, 

Fixed  day  must  be  appointed,  else  an»uwr«  meed  not  be  i^twn. 
8tewutTa.Ciirlln,  II..7S1  Petva;  t».  Gotxlln,  13  B.1IS:  Uavt*  tb.  DaTls;  ■ 

A.  »li  AUaIiiTt.Tniilllo,  14  L.  189;  Wealliergb;  va.  BuddleBton.I  A.HS; 
Derbel  tb.  Deonlr,  SB.  4S1;  Compton  vs.  Fearce,  1 1i.  S3S. 

Antuere  must  be  given  in  open  court,  written  dmca  by  clerk  in 
eaenoe  of  jvidge  and  oppoHng  counsel.  When  written  out  of 
art  and  noorn  to  in  court,  they  are  inntfficient, 

NlDbolson  va.  Sbepard  ft  HoDonuaD,  10  &.  S3S. 

277 


352-353        Interrogatobies  On  Facts,  Era — Answer. 

(G)    Prepared   antioera   not  admitted,   hut  tritneM  may  rtjer  (o 

rMfmoranda. 

Peters  ts.  Gibson,  11  A.  97. 

(H)  When  not  required  to  be  given  in  open  courts  they  may  be  atoom 

to  before  jwttioe  of  peace, 
Hofl  YS.  rreeman,  1ft  A.  340. 

(I)  Anewers  under  interrogatoriee  by  party  out  of  State  must  be  under 

commiaeion  from  covrt  and  mere  appearance  before  LouieiawL 

commissioner  not  sufficient, 

MoCloskey,  Bigly  ft  Ck>.  vs.  WIngfleld  ft  Bridges,  82  A.  43. 

352.  Non-resident  Must  File  Answers — In  all  cases 
where  a  party  interrogated  resides  out  of  the  parish  where 
the  suit  is  pending,  and  whether  within  or  without  the 
State,  it  shall  be  his  duty  to  file  his  answer  to  the  interrog- 
atories propounded  to  him  within  such  period  as  shall  be 
fixed  by  the  court,  on  the  motion  of  the  party  interrogat- 
ing, and  notice  of  which  order,  fixing  the  delay,  together 
with  a  copy  of  the  interrogatories  propounded,  shall  be 
served  on  the  attorney  representing  the  party  interrogated; 
provided,  that  when  the  party  interrogated  resides  out  of 
the  State,  his  answers  shall  be  taken  by  commission* 

B.  S.  549,  606,  2100,  896& 

(A)  Service  need  not  be  personal, 

Blanohin  ft  Glraud  vs.  Plokett,  21  A.  681. 

(B)  But  uxint  of  service  of  notice  not  ground  for  annulling  Judgment, 

McKnight  TS.  Connell,  14  A.  896. 

353.  Answer  to  Interrogatories — In  answering  a  ques- 
tion, the  party  must  simply  confess  or  deny  the  fact. 

Nevertheless,  the  party  interrogated  may  state  some 
other  facts  tending  to  his  defence,  provided  they  be  closely 
linked  to  the  fact  on  which  he  has  been  questioned  and 
an  appeal  made  to  his  conscience.  His  declarations,  in 
such  case,  shall  have  as  much  effect  as  his  answer  to  the 
question  'tself . 
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Scope  of  a 

Pmit;  fntom^ktod  may  stmte  all  fkcte  nccewary  to  «zid 


Tesmrden  t*.  MonUosi.  IB  A.  IM;  Braxton  n.  Bloom,  U  A.  *U: 
Woodruff  Ti.  Dodd,  11  A.  U4;  Qnlrk  n  Buklni  ft  Oo.,  U  A.  «Mi 
LkDTe  Ti.  B«U.  1 1.  IMi  Owen  va.  Brown,  It  A.  101 ;  Bootu-  t>.  If  II- 
ler.C  A.M;  WlUlanu  ti.  Vanse,  1  A.SIO1  BmlUi  ▼■.  Blaliud*an,  U 
B.BU;B«kBrTB  Gmiliik,9B,  HI;  Well* n. Blokmui,  t  B.  1 :  Jocnm 
tlBo7,IIL1U;Bowti.  Bo«a,>B.l»i  HajUMTK  Heard.l  A.  (M; 
IB  A.  ML 

But  matUn  not  rtapantive  to  interrogatory,  nor   olowly  HniMd 
iereto,  vytU  be  atrieken  out. 
Williams  T>.  Tmce,  1  A.  91B ;  Wella  ti.  Hlokman,  4  B.  1. 
IFhei*  anawere  may  be  JUed: 

At  any  time  before  trial  of  caae,  provided  no  Bp«cial  order  la 
made  to  file  earlier. 

HnffTa.Preemui,  IS  A.  ML 

Ewuive  a 


CooBtraed  againat  party  aiwwerlng. 

Byid  Ta  Bowie,  T  U  tie;  Barrow  T*.  Sterling,  7  H.  m 


Time  aUoioed  to  oontradiet 
Uontgomsry  tb.  Bauel.  9  U.  Ul. 

154.  Answers  Are  Evidence — The  answers  of  the  party 
;rrogated  are  evidence)  but  do   not  exclude  adverse 
dmony,  and  shall  be  weighed  by  the  judge  as  other 
timony. 
B,  8.  tBo,  net;  a  r.  »bb,  t». 

CVoM  fnterrogatorfea. 

1.  Tiiae  wltUn  whicli  to  traverse :  ^me  io  not  positively  fixed 
in  Oode,  bat  answers  of  garnishees  must  be  traversed  in 
twenty  days  from  time  of  notification  of  filing  by  clerk. 

Aot  71  ol  £.  9. 187T ;  Act  TS  ot  IBM. 
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2.  Proof  necessary  for  successful  traverse. 

(a)  Oath  of  two  witnesses,  or  one  witness  corroborated 
by  strong  circumstantial  evidence  or  by  written  proof. 

HynBon  ts.  Texada,  19  A.  470 ;  Riohardson  ys.  Terrel,  4  M.  1 ;  Bour- 
geois TS.  Bonrg,  2  L.  627;  Cox  vs.  Harding,  11  L.  854;  Cator  ts. 
Merrill,  16  A.  187;  Coco  vs.  Calllhan,  21  A.  625. 

(b)  Answers  establishing  title  to  real  estate  can  not  be 
contradicted  except  by  written  evidence. 

Mulhaupt  vs.  Toureo,  35  A.  1052;  Gasman  vs.  Hearsey,  26  A.  351; 
Stocks  vs.  Ferguson,  10  A.  182;  Knox  vs.  Thompson,  12  A.  114; 
Semere  vs.  Semere,  10  A.  704;  Bach  vs.  Hall,  8  L.  119;  6  A.  204; 
10  R.  466;  4  A.  103. 

(B)  Interrogatories  to  show  real  nature  of  transactions  as  to  im- 
movables. 

Under  interrogatories  on  facts  and  articles,  sale  absolute  in 
form  may  be  shown  to  be  contract  of  security. 

Crozier  vs.  Ragan,  88  A.  156;  Newman  vs.  Shelly,  86  A.  100;  Hewett  vi. 
Henderson,  9  R.  879;  Forest  vs.  Shores,  11  L.  418;  Succession  of 
Thomas,  12  R.  215 ;  Tesson  vs.  Gasman,  27  A.  102. 

355.  Subject  of  Interrogatories — The  party  who  sues 
for  the  recovery  of  a  debt,  or  the  execution  of  an  obliga- 
tion arising  from  a  written  act,  may  be  interrogated  on 
the  reality  or  simulation  of  the  act. 

O.  0.  22.S8,  2275;  Semere  vs.  Semere,  10  A.  706;  Forest  vs.  Shores,  U  L.  41B; 
Succession  of  Thomas,  12  R.  216;  Hewett  vs.  Henderson,  9  R.  379. 

356.  Interrogatories  Indiyisible — The  party  wishing  to 
avail  himself  of  the  confessions  made  by  the  adverse 
party  in  his  answer  to  an  interrogatory  on  facts  and 
articles,  must  not  divide  them;  they  must  be  taken 
entire. 

C.  C.  2291. 

(A)  Interrogatories  not  divisible: 

Godfrey  vs.  Hall,  4  L.  169;  Bradford's  Heirs  vs.  Brown,  6  M.  466;  Rogers  vs. 
Parmieti,  6  M.  666;  Hunter  vs.  Smith,  7  M.  418;  Aukc  vs.  Variol,  81  A.  9S9; 
McLear  ft  Kendall  vs.  HunsiclEer,  29  A.  640;  Gusman  vs.  Hearsey,  36 
A.  261. 

(B)  Admissions  in  pleadings  may  be  divided. 

Small  vs.  Zacharle,  4  R.  144. 

(C)  Answers  to  interrogaiories  must  be  regulated  by  rules  of  evidenee. 
Lafarge  vs.  Ripley,  4  N.  S.  804. 
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SEcrriON  IX. 

Of  Issue  foined  (Contestatio  Litis). 

57.  Issue  Joined — The  cause  is  at  issue  when  the  de- 
dant  has  answered,  either  by  confessing  or  denying 
facts  set  forth  in  the  petition,  or  by  pleading  such 
tory  or  peremptory  exceptions  as  he  is  bound  to  plead 
imine  litis,  pursuant  to  the  provisions  of  this  Code. 

Jinning  tjf  laeue  EMential. 

Joining  ot  iBsne  is  foundation  of  action. 

I.  WolO,  i6  A.  ITS;   Betr*  Ot  BalUlO  T*. 
«39. 

PI«a  to  meriU  waive*. 
Objection  to  form  of  action. 

Tunnard  TS.  H[11,  10  A.  117. 

^0  isfue  it  Joined. 

I.  Wben  defendant  is  eaed  as  president  of  company  and  au- 
Bwera  penonaUy,  or  vice  verta. 
city  ot  JalIe»oa  tb.  Kaiser,  l'  A,  l'& 


Except  where  exception  is  vlrtuallf  an  answer,  is  lo  re- 
garded and  referred  to  merits. 

MAjamTa.  BloomfleM  ftCo.,1BA.SW. 

8.  When  wife  files  onaathorized  answer, 

TlUettTi.UptoD.il  A.  lU;  AdlHTI.  Antr,  lA.in. 

JudgmmU  Ity  ccmfettitm  valid  without  oitatian  or  dq/iMttt, 
HarbiiT;  TB.  Pftoe,  19  A.  NT;  SklnnarTa.  DamBron.SS.  MT. 


Curator  od  ftoo  murt  file  answer. 

Story  vs.  Joii«a,  it  A.  'A. 


58.  Issue  Hot  Joined — When— When  the  defendant 
ids  some  declinatory  exception,  without  anawering  to 
merits,  there  is  no  issue  joined. 


859-360  How  Issue  Is  Joined. 

359*  Joining  Issue  Foundation  of  Suit — The  joining  of 
issue  is  in  fact  the  foundation  of  the  suit,  as  citation  is 
that  of  the  action ;  it  is  only  after  this  is  done  that  the 
suit  begins ;  the  parties  are  then  in  a  situation  to  discover 
what  evidence  is  necessary  in  support  of  their  respective 
claims. 

(A)  Joining  i$aue  UfoundaUon  cf  9uU. 

ZacharleYS.  Rtohards,  6  N.  S.  469;  Beatty  ts.  Wright's  Estate,  7  N.  S.  366; 
Woolfolk  TS.  WoolfoUr,  80  A.  189. 

(B)  Cknnmission  to  take  depoHtions  may  iB9ue  ai  any  time  after  aer- 
vice  of  petition  and  citation. 

Mayo  YS.  SaTory,  4  B,  1. 

360.  Tacit  Joinder  by  Default — When  the  defendant 
suffers  judgment  by  default  to  be  taken  against  him,  the 
issue  is  joined  tacitly;  because  such  defendant  is  pre- 
sumed by  his  silence  to  have  confessed  the  justice  of  his 
adversary's  demand;  therefore  the  plaintiff  is  allowed  to 
proceed  with  his  proof  s,  in  order  to  have  the  judgment  con- 
firmed. 

0.  p.  634. 

(A)  Judgment  by  drfault  raisee  preeumption  of  Jvstioe  of  plaintiff  *$ 
ease. 

Lopez  TS.  Bergel,  7  L.  178. 

(B)  No  amendment  of  pleadings  after  judgment, 
Landry  vs.  Baugnon,  17  L.  82. 

(C)  All  essential  facts  must  be  proved  in  confirmation  of  judgment 

by  default, 

0.  P.  812;  Toanfc  vs.  Talbot,  12  R.  518;  Grifflng  ts.  Oaldwell,  1  B.  16;  Fink  Ti. 
Martin,  1  A.  117;  Kentgen  A  Go.  ts.  Jordan,  16  A.  219;  Sohewer  ts.  Slels, 
16  A.  808. 

(D)  Default  cuts  off  pleas  which  should  be  filed  in  limine, 
Cochrane  tb.  Miller,  10  A.  140;  Reynolds  ts.  Reynolds,  12  L.  618;  Lopec  ts. 

Bergel,  7  L.  181;  Parish  of  St.  John  ts.  Soheznaydre,  84  A.  860. 

(E)  Answer  cuts  off  motion  to  dissolve  attachment, 
Meyers  ts.  Perry,  1  A.  873. 
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Incidental  Dekands.  361-363 

t.  Death  of  Party  After  Issue  Joined — If  after  isaae 
d  either  the  plaintiff  or  defendant  die,  it  is  not  neces- 
to  recommence  the  action ;  it  continues  between  the 
ving  party  and  the  heirs  of  the  one  deceased,  pur- 
:  to  the  provisions  enacted  in  the  first  part  of  this 

.  p.  110,  III,  lU  1  a  O.  W9, 3SU. 


Teir  must  be  cited,  not  curator  ad  hoo, 

[oUloken  ti.  Bmltb,  S  S.  B.  *!&. 


,  Actions  do  not  alute  by  death  of  party. 

BtaekboiiBeTB.Zniiti,41  A.  419;  Thomaava.  Cortes,  1  B.  14 ;  ZnbArblU' 
ft  Betum  TB.  Prudbomme,  H  A,  lOtS;  Todd  ys.  Toiug,  IS  A.  181; 
Smith  vs.  Wlnbush,  8  L.  441;  AngustEue  TS.  ArlUa,  »  A.  8«7i  Graig 
TI.  UugBSb,  II L.  sas. 

.  Minor  helis  made  parties  by  tutor,  or  Then  tbeze  Ib  no 
regular  tutor,  by  curator  od  Aoo  or  special  tutor. 
ld.iHA.iM9. 

,  And  only  court  where  salt  pending  can  appoint  curator. 
Bussy  A  Oo.  vs.  Nelson,  M  A.  16. 


CHAPTER  III. 

THB   INCIDENTAL   DEMANDS   WHICH   MAY  BE   MADB 
PENDING  THE   ACTION. 

3.  Inddental  Demands — The  defendant,  besides  the 
ptions  which  he  can  oppose  to  the  action  brought 
ast  him,  may,  on  his  part,  institute  demands  inci- 
al  to  the  suit,  either  against  the  plaintiff  or  against 
.  persons  not  parties  to  the  cause. 

!.  P.  101. 
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363-366  Intervention — Compensation. 

'  363.  Id.  Continued — The  incidental  demands  which  the 
defendant  may  bring,  are  demands : 

In  compensation; 

In  reconvention; 

In  warranty. 

364.  Intervention  and  Tl^rd  Opposition — Third  persons 
not  originally  party  to  the  suit,  may  intervene  in  the  same, 
and,  like  the  defendant^  institute  demands  incidental  to 
the  main  action,  either  before  judgment  or  on  exception; 
and  these  demands  are  called  the  intervention  and  opposi- 
tion of  third  persons. 

0.  p.  889. 

365.  Incidental  Demands  in  Writing — The  incidental 
demands  must  be  made  in  writing  in  the  same  manner 
that  the  principal  demand  is  made. 

SECTION  1. 
Of  Demands  in  Compensation^  or  Set-Off. 

366«  Compensation,  or  Set  Off — Compensation,  or  set- 
off, is  a  mode  of  extinguishing  debts,  which  takes  place 
when  it  happens  that  both  plaintiff  and  defendant  are  in- 
debted to  each  other;  each  retaining,  in  payment  of  the 
sum  due  to  him,  the  amount  which  he  owes  to  the  other. 

a  0.  2307  6<  $tq, 

lA)  In  vohaX  oases  ccmpenscUUm  not  allowed: 

1.  Against  taxes  or  other  pablic  revenaes. 

City  T8.  Sugar  Shed  Co.,  80  A.  548;  Schmidt  vs.  New  Orlemns,  t8  A.  tl; 
Municipality  No.  8  vs.  Hart,  6  A.  670;  West  Baton  Rouge  ts.  Motrii, 
27  A.  469 ;  01  ty  vs.  Gregg  ft  Ford,  28  A.  886 ;  Geren  vs.  Gruber,  3S  A.  €M ; 
City  T8.  Waterworks  Co.,  86  A.  496;  Morris  vs.  Lallaorie.  89  A.  47;  City 
vs.  Davidson,  80  A.  641;  Union  Co.  vs.  Bordelon,  7  A.  192. 

2.  Against  fldaciary  debt,  or  against  claim  for  restitution  of 
thing  of  which  owner  has  been  unjustly  deprived. 

Bank  vs.  Eeenan  ft  Slawson,  86  A.  1129 ;  Haydel  vs.  Roussell,  1  A.  86 ;  Tale 
vs.  Nolan,  8  A.  449;  Nolan  vs.  Shaw, 6  A.  46;  McKee  vs.  Amonette,  6  A 
207;  Rhodes  vs.  Hooper,  6  A.  866;  Breed  vs.  Purvis,  7  A.  63;  Bog«ct 
vs.  Egerton,  UA.  78;  Vincent  vs.  Gandolfo,  12  A.  526;  Guilbeanvt. 
Melancon,  28  A.  629;  Beatty  vs.  Souddy,  10  A.  404 ;  Murdook  ft  WiUiaxat 
vt.  Bank,  28  A.  112;  Turley  vs.  Dreyfus,  86  A.  618. 

284 


Againet  debt  to  ituolvent,  thoagb  inaolvency  not  jndicially 
declared. 

CaseTs.  Caiiiioii,2S  A,  Be.  113;  Kennedy  vs.  Savings  InstltulloD.^S  A.  1; 
Sawyer  tb.  Hoag.  17  Wall.  SIC ;  PrattB  vb,  HIb  CredLtore,  B  B.  388; 
Craln  va.  BallKo,  iL.82;  2  &.  IM;  e  N.  8.  68;  S  N.  S.  29;  H  L.  SM;  1 
N.  3.  Ml. 

Bat  where  indebtedness  of  insolvent  preceded  tlie  insol- 
vencf,  compensation  may  be  pleaded. 

HartiD  VB.  Bis  Creditors,  15  A.  Iffi;  BolSBler'a  Syndic  tb.  BeUir, 
1 M.  S.  4K ;  Beatty  tb.  Souddy,  10  A.  (H. 

Between  depositor  and  depositary. 

Uurdock  A  Williams,  vs.  Bank,  19  A.  US;  Morgan  vs.  Lathrop,  11  A.  2ei; 
Breed  va.  Purvis.  T  A.  U;  Bludworth  va.  Jaooba.l  A.  IS;  Gordon  A 
Gomila  vs.  Muebler,  S*  A.  Soe;  Hanoock  vs.  Bank.  S3  A.  S90;  Bogert 
vs.  Egerton,  tl  A.  98;  MatbswB  vs.  Creditors.  ID  A.  B13. 

Between  officials  and  the  government. 

Scbmidt  vs.  Nsw  Orleans,  SS  A.  II;  New  Orleans  TB.FInnerty.lT  A.  €81; 
New  Orleans  va.  Faasnian,  JT  A.  650;  C.  8.  vs.  UcDaolel,  7  Peti-rs,  IS; 
C.  S.  T8.Eipley,7PetBra,  M;  O.  S.  vs.  Flllebrows,  T  Peters,  3ij;  tf.  9. 
vs.  BInggold,  8  Peters,  ISS. 

Where  debts  are  not  eqnally  liquidated: 

Hope  vs.  Howani,  19  A.  465;  DeLlzardI  vs.  Hardavay,  8  R.  23. 

(a)  As  account  against  jadgment. 

Herelord  vs.  Babin.  U  A.  SS3;  Turley  vs.  Dreylus,  S3  A.  sis. 

(b)  Unliqnidated  damages  against  note. 

Bereus  vs,Ker,28A.96;  Pike  ALapeyre  va.  WellB,  21  A.  208;  Mobs 
VB.  Munn  A  Co.,  28  A.  671. 

(cj  Contingent  liability  of  anrety  on  bond  against  dne  bill. 

Sucoesalon  of  Arlok,  IB  A.  613. 

(d)  Eventual  interest  of  heir  In  estate  against  a  note. 

Maguln  vs.  Duroo,  32  A.  149. 

(e)  Acconnt  against  note. 

Pbelps  VB.  Stone,  SA.61T;  Copley  va.  Lambetb,  9  B.  I9T;  HoOman 
vs.  B.  R.  Co.,  9  L.  13. 

(f)  Unascertained  valne  of  property  taken  for  pnbUc  nse 
pleaded  agtdnst  judgment  favor  of  city. 

city  vs.  Cordevlolle,  10  A.  '81. 

Where  plea  is  by  agent  a^inst  tmst  claim. 

Hanrahau  vs.  Leolerq,  IG  A.  201;  Nolan  vs.  Bogers.lN.  S.  116;  HIcky 
TS.  Sharps,  IL.  387. 

Where  plea,  based  on  debt  dne  by  partnership,  is  directed 
Bg^nat  debt  dne  to  individaal  partner. 

Key  vs.  Box,  14  A.  591;  Lainbetb  vs.  Vanter,  6  B.  131;  Davis  vs.  Elol,( 

L.  167;  Asbley  vs.  Sbolars,  U  A.  441;  Terran  vs.  Del.aBtra,3].  SU; 

Walsb  va.  Wells,  1 L.  Kfl. 


866  COMPENSATIOir. 

9.  Where  debt  is  not  equally  demandable. 

Am  where  check-holder  pleads  iti  amonnt  In  compensa- 
tion against  note  sned  on. 

Case  TB.  Maroliand,  28  A.  90 ;  Case Tt.  Hendenon,38  A.  tt;  \mt  ■•• 
Gordon  A  Qomila  yb.  Mnobler,  M  ▲.  004,  OTerrollng  thim  ease. 

10.  When  consignee  pleads  debt  dne  him  by  A  in  compensa- 
tion against  consignment  by  A's  tmstee. 

Bell,  TniBtee,  ys.  Powell,  28  A.  796. 

11.  Where  plea  is  by  debtor  of  minors  pleading  in  compensa- 
tion personal  debt  of  tutor. 

Spears  ts.  Spean,  27  A.  687. 

(B)  OompenaoHcn  may  be  pleaded  againgt  execution  ef  Judgmenij 

when  claim  offered  in  oompenecUion  %o(u  acquired  <tfter  rendition 

of  judgment. 

i  Udell  YS.  Gonnley,  4  A.  140;  Pattlson  ys.  Bdmonson,  4  A.  189. 

(C)  Pleas  which  may  accompawy  compeneation : 
Prescription  and  payment. 

OoUey  Y8.  Latonrette,  7  A.  222;  Looney  ys.  LeYj,  88  A.  1010;  Dorham 
YS.  Williams,  82  A.  963. 

(D)  Judgmente  compensate  each  other  though  original  ofdigatUms 

were  not  compensable. 

Levy  YS.  Soos,  82  A.  1029, 1082;  Lemane  ys.  Lemano,  27  A.  891 ;  bat  see  Han- 
cook  YS.  Bank,  82  A.  800. 

But  judgment  suspended  by  suspensive  appeal  not  pleadable 
in  compensation;  dliter  where  appeal  is  deyolutiye. 

Benton  ys.  Boborts,  2  A.  248;  Einlon  vs.  HiU,  12  B.  876;  Sandel  ys. 
George,  18  A.  S27 ;  Woods  ys.  Yiosca,  26  A.  716. 

(E)  Effect  of  plea  of  compensation: 
1.  Admits  debt. 

Asbley  ys.  Sbolars,  22  A.  442;  18  L.  6;  12  L.  897. 

Unless  the  admission  is  negatiyed  by  the  terms  of  the  plea. 

See  DaYis  ys.  Stone,  9  A.  126;  Looney  ys.  LeYy,  80  A.  1012. 

(F)  Plea  must  he  special. 

HarsbaU  ys.  HcOrea,  2  A.  79. 

(0)  And  pleaded  with  clearness  and  fulness  of  speoifloation. 

KennerYS.  Peek,  2  A.  988;  Wilcox  ys.  Creditors,  UB.  846;  BeaU  ys. 
Allen,  2  A.  962;  Bayly  A  Pond  ys.  Staoey,  80  A.  1212;  Smltb  Ta.  Seott^ 
8  B.  260;  Wblte  ys.  Moreno,  17  L,  878. 

(H)  Plea  in  compensation  retroacts  to  Ume  when  plaintiff  amd  ds- 
fendant  became  mutually  indebted. 

Hillaudon  ys.  Lesseps,  17  A.  246;  Adams  ys.  Webster,  25  A.  117. 
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Compensation — Costs,  Etc.  367-371 

'.  Pleadable  at  Ereiy  Stage  of  Suit— The  defend- 
ay  plead  compensation,  or  set-off,  at  every  stage  of 
-oceedings,  provided  it  be  pleaded  specially. 

P.BXS.SK;  Hanhftll  Ta.  HoCrea,  1  A.  T». 

lyment  can  not  be  proved  ander  plea  of  compeiuatioii  et 
vice  v«raa. 

Munell  vs.  OoUler,  I B.  B8. 

I.  Plea  of  Compensatioa  Basis  for  Separate  Suit — 
)eiisation  may  be  pleaded,  either  in  the  answer  to 
rincipal  demand,  or  it  may  be  claimed  by  a  distinct 
eparate  demand. 


I.  Costs  Incurred  Prior  and  After  CompensatloB — 
Adjusted — When  the  debt  which  the  defendant  offers 
npensation  of  that  which  the  plaintiff  claims,  is  of  a 
mount  than  the  one  demanded,  compensatioo  only 
place  for  that  amount,  and  judgment  must  be  given 
vOT  of  the  plaintiff  for  the  surplus;  the  defendant 
pay  the  costs,  unless  he  shows  that  he  has  made 
1  tender  of  such  overplus,  at  the  time  and  in  the 
er  provided  by  law. 

C.  KOI ;  O.  F.  us ;  Stewart  tb.  Harper,  U  A.  ISl. 

I.  Costs  Continued — If,  on  the  contrary,  the  two 
,  as  to  capital  and  interest,  be  equal,  the  judgment  shall 
loth  from  their  respective  obligations,  and  direct  the 
incurred  prior  to  the  pleading  of  compensation  to 
id  by  the  defendant,  and  those  incurred  subsequently 
borne  by  the  plaintiff. 
cma. 

.  Costs  Continued — But  if  the  debt  which  the  de- 
nt sets  off  in  compensation  exceed  in  amount  that 
1  the  plaintiff  claims,  he  may  pray,  in  his  answer,  that 
dgment  be  given  in  his  favor  for  the  balance ;  aod  if 
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372-:3T4  Reconvention. 

the   compensation  be  just  and  equitable,   the   judgment 
shall  be  so  rendered. 

C.  C.  2208. 

372.  Compensation  Claimed  in  Separate  Action — When 
the  defendant  opposes  compensation ,  not  in  his  answer,  but 
by  instituting  a  separate  demand  before  the  same  court  in 
which  the  suit  is  pending,  the  plaintiff  shall  be  bound  to 
answer  in  the  cause,  although  he  may  have  his  domicile 
out  of  the  jurisdiction  of  such  court;  provided  the  com- 
pensation so  opposed  be  not  of  such  nature  or  amount 

as  to  render  such  court  incompetent, 
ap.  lez. 

373*  Id.,  How  Claimed  after  Judgment  in  Original 
Suit — If  the  defendant  suffer  judgment  in  the  original 
suit,  without  pleading  such  compensation  as  he  may  have 
to  oppose,  as  provided  above,  he  shall  not,  on  that  account, 
lose  his  right  of  action  against  the  plaintiff  to  recover 
whatever  amount  such  plaintiff  owes  to  him ;  but  he  must 
bring  his  action  before,  the  court  within  whose  jurisdic- 
tion the  plaintiff  has  his  domicile. 

0,  C.  2216. 

He  can  not  enjoin  execution  of  judgment;  mast  resort  to 
separate  action. 

De  Lixardi  vs.  Hardawaj,  8  R.  28 ;  Kennard  wa.  Henderflon,  9  R.  16S. 

SECTION  II. 

0/ Demands  in  /Reconvention. 

374.  Reconvention — ^The  demand  which  the  defendant 
institutes  in  consequence  of  that  which  the  plaintiff  has 
brought  against  him,  is  termed  a  demand  in  reconvention. 

B.  S.  551,  2888. 

(A)  No  reconvention  by  defendant  irrespective  of  residence  of  plain' 
tiff  or  close  connection  of  demands,  main  and  reconventUmal: 

1.  When  reconventional  demand  is  based  on  trespoM,  tori,  or 

bre€ich  of  fiduciary  obligeUion,     Nemo  ex  delicto  suo  m^i- 

Oram  suam  conditionem  /ocere  potest. 

Bank  vs.  Keenan  A  Slawson,  35  A.  1129;  Forsyth  T8.  Martin*  8  A.  M4; 
Falls,  Howell  ft  Co.  ts.  Thorns  Sb  Powell,  22  A.  173. 
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Reconvention — When  Allowed.  87* 

On  claim  lor  danugea  Incident  to  th«  Inatitotlon  of  mlt  for 
recovery  of  any  civil  right. 

HarrlB  ti.  B.  B.  Co.,  18  A.  IW;  FInt  Huslclpallty  Ti.  Thektre  Co.,  3  B. 
aw ;  Keene  vs.  Belt,  11 L.  *H ;  Bank  ts.  MnDonald,  U  L.  M. 

On  luiUqnldated  claim  for  damagee  by  leaaee  informed  that 
house  waa  nnlntutbltable,  it  being  hla  dnty  to  repair  and 
deduct  from  rent. 

DlgBS  vs.  Haarr,  MA.oa. 

On  claim  against  State. 
BtM«T>.Braclle7.ST  A.  61S;  bat  as  iwttnM  a  pailth  or  board  of  oom- 
mlssloners,  Bee  Pottt  et  aL  tb.  Camp,  11 K.  Ml. 

On  abandonment  of  defendant  by  plaintiff.  Demand  tor- 
aeparatlon  from  bed  and  board  mast  be  based  on  proceed- 
ings laid  down  in  0.  0. 

Bienveua  va.  Husband,  11  A.  WI. 

3  reeonventtontU  demand  it  aUomedfor  damageti 
Where  suit  is  sought  to  be  prosecuted  by  Insolvent  pend- 
ing proceedings  in  insolvency. 

Bank  f  *.  Bloob,  M  A.  SH. 
Where  reoonTentdonal  demand  is  made  for  personal  Judg- 
ment for  taxes.     Snch  mlt  is  prohibited  by  Oonstltittlon. 
BIreca  n.  CIt;,  a  a.  1196- 

lenee  f^  judgment  aa  to  reconvention : 

Silence  In  judgment  as  to  reconventlonal  demand  equiva- 
lent to  rejection. 

Btftte  SI  reU  nmbehagea  TS.  Nepler,  Sa  A.  MO;  ShakeBpeare,Smi tb  *  Co, 
T>.  Ware,  U  A.  STO. 

So  also  silence  In  verdict  of  jury. 

Shakespeare,  Smith  A.  Co.  tb.  Wore,  S8  A.  Sit; 
tel,  IS  L.  7ti;  Thsrlot  T*.  HeiulBr*oii, <  A 


eoonvention  and  rule  gaa  tomporalia,  etc. ; 

lien  recoDventdonal  demand  is  preecribed,  rule  qum  ten 
poraUa  will  not  vitalize  it. 

Boeto  Ti.  Lane,  t  A.  Ul;  Knox  tb.  Tbompson,  1)  A.  llS^bnt  ■ 
Klohollfl  TB.  Hanseo,  1 1.  886. 

lUrrupU  prttcriplion  pending  action  : 

riggB  TB.  Horgon,  10  B.  119. 

ut  prescription  runs  if  reconventlonal  demand  not  filed. 


375  Reconvention — When  Allowed. 

(F)  I>i«cot>tintiaiioepef»difHirreooii«eiift<m: 

L  Beconyention  i>6iiding,  no  diflcontinximnce  allowed  so  as  to 
affect  each  demand. 

Warfleld  ra.  Hamlet,  28  A.  815;  Verges  ts.  Gonzales,  t3  A.  415 ;  Barrow 
Y8.  Roblohauz,  15  A.  70;  Mooh  ts.  Garthwaite,  XL  A.  S87;  MoDcmoagh 
vs.  Oopeland,  9  L.  810;  Ooxie  ts.  Downs,  9  B.  13S;  Dayia  ra.  Tonne 
85  A,  789. 

2.  Bat  a  non-soit  may  be  entered. 

MoDonoagh  ts.  Hart,  8  L.  458;  S8  A.  434. 

(Q)  Appealability  of  TeoonvenHonal  demand. 

Not  affected  by  unappealable  nature  of  main  demand. 

Coco  TS.  Guyral,  86  A.  393;  Pioard  &  Weil  ts.  Wade,  80  A.  636;  6  A. 
579;  11  B.  13;  10  B.  488;  8  B.  887;  Pesant  ts.  Heartt, 33  A.  293;  Defa  ts. 
CoTington,  85  A.  886;  Lamorere  ts.  Ayeiy,  82  A.  1008. 

(H)  No  answer  to  reoonventional  demand  need  he  filed  nor  need 
eervioehemade, 

Hobson  TS.  Woolfolk,  38  A.  8K ;  Bayly  A  Pond,  ts.  Staoey  A  Poland,  30 
A.  1310. 

(I)  Reoonventional  demand  mtiet  he  set  forth  vHth  clearness  and 

precision. 

Teal  TS.  Lyons,  80  A.  1143 ;  Bayly  ft  Pond  ts.  Stacey  &  Poland,  SO  A.  1310 ; 
Hernshelm  ft  Bro.  vs.  LeTy,  83  A.  810;  Frank  ts.  Hollander,  85  A.  583; 
Jonan  ts.  Ferand,  3  B  316;  8  B.  864;  White  ts.  Moreno,  17  L.  873;  Mc- 
Masters  ts.  Palmer,  4  A.  881 ;  Lallande  ts.  Ball,  31  A.  185. 

(J)  Evidence  in  reconvention  when  not  dbjeeted  to  will  he  eongideredj 

though  no  formal  plea  presented, 

Kean  ts.  Brandon,  17  A.  87 ;  E^tran  ts.  Harris,  4  A.  193 ;  Ames  ts.  Telegrapb, 
5  A.  184 ;  Gayarre  ts.  Tennard,  9  A.  265. 

(K)   Reconventional  demand    heing  inadmissiblCy  remedy    is    6f 

motion  to  strike  out  or  hy  objecting  to  eioidenee. 

Harris  ts.  Stockett,  85  A.  887;  State  ex  reL  Pflug  ts.  Judge,  85  A.  706. 

(L)  No  amendment  of  petition  allowed  which  would  d^eat  rcieoiMiem- 
tional  demand,  as  one  substituting  new  plaintiff. 
Duncan  TS.  Helm,  81  A.  808. 

375.  Reconyention^  Except  Where  Plaintiff  Besides  out 
of  State  or  in  Different  Parish^  Must  be  Necessarily  Con- 
nected with  Main  Action — In  order  to  entitle  the  de- 
fendant to  institute  a  demand  in  reconvention,  it  is  requisite 
that  such  demand,  though  different  from  the  main  action, 
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376-377         Rboonvention — When  Allowed — ^Form. 

^D)  By  Act  60  of  1886 j  p.  84j  d^endant  may  reeover  in  Mma  9w(i 
datnages  caused  by  wrongfiU  inuanoa  cf  oonMervatory  wriU. 

Under  former  jorispradence,  defendant  relegated  to  action  on 
bond. 

Patin  T8.  Blaise,  19  K  807;  Oooo  ts.  Gnyrml,  W  A.  998;  Morgan  ¥•» 
Driggs,  171..  176;  Knox  ys.  Thompson,  13  ▲.  114;  Haxnm  Tt.  Gore^ 
34  A.  206 ;  Thomas  ts.  Sewell,  80  A.  880. 

(E)  No  prohibiHon  lie$  to  prevent  oouri  from  paseing  on  reoonoen- 
tioncU  demand  of  which  it  has  jurisdiction, 
Onllett  Qin  Manufacturing  Co.  ts.  Jndge,  81  A.  les, 

376.  Where  Grounds  of  Demand  Are  Entirely  Distinct 

— If  the  demand  instituted  by  the  defendant  be  one  in 
its  nature  independent  from  the  action  brought  by  the 
plaintiff,  it  shall  be  considered  as  a  principal,  not  a 
reconventional  demand,  and  must  be  brought  at  the 
domicile  of  the  plaintiff. 

377.  Form  of  Reconvention — In  all  cases  of  reconven- 
tion, the  defendant  may  plead  it  either  as  an  exception 
in  his  answer  to  the  principal  demand,  or  institute  a  dis- 
tinct and  separate  demand  before  the  court  in  which  the 
main  action  is  pending ;  and  the  original  plaintiff  shall  be 
bound  to  answer  without  pleading  to  the  jurisdiction  of 
the  court,  even  if  he  has  his  domicile  elsewhere,  provided 
the  court  be  competent. 

0.  p.  183 ;  Bayne  ts.  Fox,  5  B.  4. 

(A)  No  oUcUiony  no  anewerj  no  service  of  reconventional  demand 

necessary, 

Hobsonys.  Woolfolk,  38  A.  884;  Hunter  vs.  Spurlook,  8L.  lOO;  Snares  Ti. 
Dnralde,  1 L.  96, 8  N.  8.  884 ;  Mead  ts.  Buokner,  3  K  388, 18  A.  899 ;  Koha  ts. 
Wagner,  1 B.  375;  Underwood  ts.  Lacapere,  10  A.  766;  Huppenbsuer  tsu 
Durlin,  36  A.  640;  Erwin  vs.  Bank,  6  A.  L 

(B)  Non-residence  can  not  he  pleaded  to  Jurisdiction  in  ocuea  1/  re- 
convention. 

Stone  TS.  Oarter,  8  L.  388. 
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Wahrantv.  378 

Ifain  and  reetntvmMonoI  demand  triad  together,  but  •omotinuf 
»■«  <&ouId  be  two  jttdffmentt  or  findings. 

EeUyTB.Oaldwell,  !!<.»;  JobiutoiiTs.  B>sler,  tL.  tU;  Balle;  ti.  8111IU1, 
11 L.  ue  i  ZerlnKe  vs.  Rimer,  II L.  >S8, 

Aeconvention  ooi;n<(a6I«  by  court  only  whtoh  luu  JuritdiotUm  nf 
lin  acHon. 

';  Biyne  TB.  rox,  le  L.8II;  Bleniaokl  t*. 


SECTION  nr. 

Of  Demands  iu  Warranty. 
78.  Warranty — The  obligation  which  one  contracts  to 
;nd  another  in  some  action  which  may  be  instituted 
inst  him  13  termed  warranty.     The  one  who  has  con- 
:ted  this  obHgation  is  called  the  warrantor. 

11  A.  903 :  O.  O.  aSOB,  3(117, 3fil9. 

Warranty  bated  on  oontraot,  not  on  offence  or  gruoti  offence. 

WeTmouth  n.  Oitj,  40  A.  U4;  OooO  *«.  Hardl«,  U  A.  380;  Hood  ra.  Stewart, 
3  A.  21s. 

No  call  in  waTranty  aUowed  when  no  privity  of  contract  exiata 
iioeen  plaintiff  and  proposed  warrantor. 

1.  Where  defendant  sned  on  note  propoaea  to  call  third  per- 
son  In  warranty  who  is  not  on  said  note. 

Batter  TB.  Stewart,  18A.GK;  Aiuelm  TS.  Wilson,  8  L.  sT;  Haekett  TS. 
Sohlele  ft  York,  18  A.  ffl;  aee  MoOlne  *■.  Copley,  1  B,  184. 

2.  Where  drawer  of  draft  is  saed  and  attempts  to  call  in 
acceptor. 

WeasoD  TS.  Ourlaoii  ft  Faqna,  8  A.  136 1  Lutnwe  *B.  Hassleot,  S  H. 
m ;  Vroat  th.  HarrUon,  S  A.  US. 

8.  Where  action  1b  posseBsory. 

Oarrett  T*.  Oliver,  10  A. 808;  Diiplea»lBTI.  Lutrapei,  11 K.  181 ;  Thoma* 
va.Ballllo,T  1.414. 

4.  Where  process  is  snminary  against  surety  on  appeal  bond, 
who  attempts  to  call  in  one  who  by  separate  act  agreed 
to  hold  him  harmless. 

HcGreek  t  Co.  tb.  Uarphj  ft  GalUB,  3S  A.  IBT. 

-6.  Where  railroad  calls  another  when  sned  on  contract  to 
carry  goods. 

LovyTB.  B.B.Co.,>BA.fll8;  Homia  tb.  Claik,  SB-XT. 
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379-380  Kinds  op  Warkanty. 

(O)  Almmit  HmmmkiT  iwi  wiHdly  braught  imto  eowri  bp  twraiar  ad 
JioOf  no  personal  Judgment  can  he  rendered  againet  hivn. 

Zimmer  vs.  Thompson,  IS  K  28 ;  PaqeM  ts.  Oortts,  IB  A.  451 ;  Iiftogliton  ts. 
loe  Co.,  85  A.  1184;  Smith  ts.  MoWatora,  7  A.  145. 

(D)  Wife  can    never  he  called  in  warranty   hg  hmaband  or  hU 
repreaentaiivee. 

Wherry  ts.  Bell,  2  B.  225. 

(E)  Person  oaUed  in  warranty  can  not  ohtain  judgment  against  per* 
son  calling  him, 

Jones  TS.  Hnnter,  2  A.  254. 

(F)  Call  in  warranty  not  dilatory  exception. 
Smith  TS.  Me  Waters,  7  A.  145. 

379.  Kinds  of  Warranty — ^Warranty  may  be  of  two 
kinds,  real  or  personal. 

Real — Real  warranty  is  that  which  arises  in  real  or 
hypothecary  actions;  as  when  a  purchaser  is  sued  in 
eviction  of  an  immovable  property  which  has  been  sold 
to  him. 

Personal — Personal  warranty  is  that  which  takes  place 
in  personal  actions ;  it  arises  from  the  obligations  which 
one  has  contracted  to  pay  the  whole  or  a  part  of  a  debt 
due  by  another  to  a  third  person. 

O'Donnell  ts.  Henry,  Forst  A  Co.,  44  A.  845. 

(A)  PersonaX  warranty. 

Oilman  TS.  Pillsbnry,  16  A.  51;  OliTer  ts.  Bry  A  Stephens,  7  A.  690;  Ke&ne 
TS.  Haber,  12  A.  560;  Oowand  ts.  Reynolds,  8  L.  880. 

(B)  Seller  of  interest  in  partnership  warrants  solvency  of  debtor  of 
partnership. 

Syndics  of  Morgan  ts.  DaTenport's  Heirs,  8  L.  185. 

380.  When  Defendant  Entitled  to  Delay  for  Calling  in 
Warranty — ^When  one  is  sued  in  eviction  of  an  immov- 
able property  sold  to  him,  or  for  the  payment  of  a  debt 
which  another  person  had  promised  to  pay  on  his  account 
to  the  plaintiff,  he  shall  be  entitled  to  a  delay,  in  order 
to  have  his  warrantor  made  a  party  to  the  suit,  as  pro- 
vided in  the  following  article. 
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Wabrantv — Citation  to  Warbaktor,  Etc,         831-383 

lieFeprevtotu  to  judgmetU  qf  eviction  defendant  tuM  warrantor 
tut  prove  title  in  tome  one  elee. 

mp  vs.  Kemp,  1 L.  311. 

irrantor  perfoTma  hit  vMrraia-j  by  thawing  xoant  of  ttUe  in 
rber. 

DoDODsh  T>.  Bart,  S  I..  408. 


,  Delay  for  Call  in  Warranty — The  delay  granted 
the  warrantor  must  be  the  same  as  that  given  to 
varrantor  to  answer  to  the  demand  instituted  against 
.ccording  to  the  distance  of  his  domicile  from  the 
where  the  court  is  held  in  which  the  main  action  is 
ig- 

■.ISO. 

Prayer  for  Judgment  Against  Warrantor  is  Con- 
]  Demand  in  Warranty — The  defendant,  wishing 
I  one  in  warranty,  may,  in  his  answer,  pray  the 
to  decree  against  his  warrantor  the  same  judgment 

may  be  rendered  against  him  on  the  principal 
.  Such  prayer  will  be  considered  as  a  demand  in 
ity. 

Citation  to  Warrantor — The  clerk  of  the  court  in 
the  defendant  has,  in  his  answer,  called  one  in  war- 
must  make  out  a  copy  of  such  answer,  and  issue  a 
n,  both  of  which  shall  be  served  on  the  warrantor, 
lall  be  allowed  for  answering  the  same  delay  as  in 
ry  suits;  and  he  shall  address  the  same  to  the  sher- 
the  parish  in  which  the  warrantor  resides,  in  order 
be  served  on  him  in  the  same  manner  as  is  directed 
inary  suits. 

BWGr  of  warrantor  need  not  be  served.  Party  wishing  to 
nterv«ne  miut  do  so  by  petition,  not  by  answer  in  war- 
anty. 

B«ik«r  Ti.  Bulk,  20  A.  S67. 
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S84-385  Jurisdiction  OvEa  Warrantor. 

384.  Court  in  which  Main  Action  Brought  has  }tirU- 
diction  Over  Wanantor,  Exceptions  and  Defences  of— 

The  warrantor  thus  cited  is  bound  to  appear  before  the 

• 

<:ourt  in  which  the  principal  demand  has  been  instituted, 
even  when  he  resides  out  of  its  jurisdiction,  in  order  to 
defend  the  suit  for  the  defendant;  he  may  plead  every 
exception  in  defending  the  cause  which  the  defendant 
himself  might  have  pleaded,  even  such  as  are  personal  to 
such  defendant.. 

(A)  Defences  warrantor  may  make: 

Any  defence  defeating  plaintiffs'  claim. 

Woolfolk  T8.  Ship  Graham's  Polly,  18  A.  698 ;  Bnrbrldge  A  Co.  Ti.  An- 
drus,  28  A.  664;  Powell  ts.  Hayea,  81  A.  789;  Bedford  ys.  UrqiLhart,9 
L.241. 

^B)  Pleas  of  warrantor  avail  defendant  at  all  times^ 

Yasooen  vs.  Smith,  2  A.  828. 

^C)  He  may  not  object  to  depositions  taken  before  he  became  parin* 

Late  T8.  Armorer,  14  A.  888. 

(D)  Warrantor  necessary  party  to  appeal. 
Armant  yb.  Bourgeois,  19  A.  70. 

385.  Decree  Against  Warrantor — ^Extent — If  the  de- 
iendant  is  cast  in  the  action,  the  judge,  when  he  gives 
judgment  against  such  defendant,  must  render  at  the  same 
time  a  judgment  in  favor  of  the  defendant  against  his  war- 
rantor, for  whatever  indemnity  may  be  due  to  such  de- 
fendant, as  well  as  for  all  the  loss  and  damage  he  may 
have  sustained  by  reason  of  the  action. 

Counsel  Fees  Against  Warrantor — ^When  RecoyeraUe 
by  Sheriff)  Constable,  etc. — But  no*  sheriff,  constable,  or 
other  oflScer  of  court,  shall  have  the  right  to  recover  of  any 
seizing  creditor,  sued  as  warrantor,  the  counsel  fees  of 
such  sheriff,  constable  or  other  oflScer,  incurred  by  call- 
ing such  creditor  in  warranty,  unless  the  latter  shall, 
v^ithin  ten  days  only  from  service  of  the  call  in  warranty, 
fail  to  appear  and  make  defence  for  the  defendant  who 
calls  him. 
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Jurisdiction'  Against  Warrastor,  Etc.  386-386 

Hctent  of  Judgment  agairut  warrantor; 

1.  No  greater  Bam  than  pric«  iecoT«red  by  Um,  In  absence  o( 
damages. 

Jeumla  ti.  HEIIaudon,  B  B.  71;  Sulllrftn  Tl.  Qoldmis,  IV  A.  13;  Kn- 
Dlolpallty  No.  I  ts.  Leroy.  IS  L.  IIT;  Kanialpallty  No.  1  ti.  Oorde- 
Tlllc,  1BI-I»:  Banneyvi-  Biutbe.U  A.  NB;  Uorrla  tb.  Abat.tL.  BH; 
11I.U0;  riUaber'aHeErSTt.CaTalller,  lOL.  UT. 

a.  Not  li 

WEUI 

8.  And  where  there  Is  ezclnaioD  of  warranty  only  price  can 
be  recovered. 

BAob  VI.  8;ud[a  of  Ulllen,  U  A.  ti;  Soott  n.  reatbentoD, S  A.  lU ; 
Sbauti  Ti.  SColl,  N  A.  Ill  I. 

4.  Ab  to  costs — 

Bee  Delacroix  TB.  Oeaaa'  Heirs,  BN.  8.  SM;  Undenrood  ▼■■  Laomparo, 
It  A.  nt;  earp7  ti.  Keir  Orleani,  U  A.  au;  Bmoh  vs.  Hlller,  l<  A.  U. 

386.  Judgment  Bzecutoiy  A^nst  Warrantor— The 
iudgment  so  reodered  shall  be  executory  on  the  part  of 
:he  plaintiff  against  the  defendant,  and  on  the  part  of  the 
iefendant  against  his  warrantor. 

PlidntUt  necessar^r  party  to  appeal. 
Audenoa  ti.  Cade,  10 1_  170. 

387.  Call  in  Warranty  by  Warrantor — If  one  called  in 
warranty  has  himself  a  warrantor  who  is  bound  to  defend 
[lim,  he  may  also  in  his  answer  pray  that  bis  warrantor  be 
:ited  to  appear  to  the  suit;  he  shall  be  entitled,  in  order 
to  do  so,  to  the  same  delay  granted  to  the  defendant  for 
:alling  his  warrantor;  the  same  rules  shall  govern,  if  there 
be  a  greater  number  of  warrantors.  In  such  cases  the 
proceedings  shall  be  carried  on,  and  the  judgment  ren- 
dered and  executed  in  the  manner  provided  in  the  preced- 
ing article. 

388.  Failure  to  Call  In  Warranty  Does  Not  Destroy 
Sight  of  Action — ^The  defendant,  though  he  has  not  called 
[lis  warrantor  to  defend  the  suit  brought  against  him,  does 
not  lose  on  that  account  his  action  in  warranty,  unless  the 
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889  Intervention. 

warrantor  proves  that  he  had  means  for  defeating  the  ac- 
tion which  were  not  used,  owing  to  the  defendant  having^ 
failed  to  call  him  in  warranty,  or  having  neglected  to  ap- 
prise him  of  the  suit  having  been  brought. 

0.0.3518;  0.  P.714. 

Independent  of  call  in  warranty,  defendant  has  action  against 
warrantor. 

BiTM  T8.  HimAtook,  2  B.  188. 


SBOnON  IV. 

Of  Intervention  or  Interpleading. 

389.  Intervention — An  intervention  or  interpleader  is  a 
demand  by  which  a  third  person  requires  to  be  permitted 
to  become  a  party  in  a  suit  between  other  persons ;  by 
joining  the  plaintiff  in  claiming  the  same  thing,  or  some- 
thing connected  with  it,  or  by  uniting  with  the  defendant 
in  resisting  the  claims  of  the  plaintiff,  or,  where  his  inter- 
est requires  it,  by  opposing  both. 

R.S.652;  0.  P.  101,  864. 

(A)  No  intervention  allowed: 

1.  In  mandamus  proceeding. 

state  ex  rel.  Blenvenii  ts. WrotnowskI,  17  A.  166 ;  Chamblias  ts.  Atehl- 
sou,  2  A.  480;  but  see  squarely  contra:  Southern  Bank  ts.  PUlBbnry,. 
81  A.  1. 

2.  When  issues  raised  by  intervener  are  entirely  foreign  to 

main  issue. 

Hamlin  vs.  Board  of  Liquidation,  80  A.  449;  Pieroe  ts.  Masse,  7  N.  8. 
196;  Adams  St  Oo.  ts.  Board  of  Liquidation,  88  A.  689;  bat  see  Lont 
Cecil  YS.  Board  of  Liquidation,  80  A.  84. 

8.  By  creditors  in  suit  by  heirs  to  compel  administrator  to 
accoimt. 

Moreau  ts.  Moreau,  35  A.  214;  Succession  of  Thomas,  12  B.  2lfi;  BrysA 
TS.  Atchison,  2  A.  468. 

4.  In  proceedings  via  executiva. 

Chambllss  7S.  Atchison,  2  A.  488. 
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Intervention — ^When  Allowed,  Etc.  389 

/nteroenHon  aUowed : 

1.  By  State,  to  defend  ftctloo  bTOTight  ag^nst  Auditor  to  com- 
pel him  to  wanuit,  etc. 


3.  B7  pariah,  In  enlt  againgt  puish  treMorer  to  renter  sl- 
l^fed  cloimB  against  pariah. 

state  ex  rel.  Bmtoit  ts.  FlBher.  SO  A.  Blf. 

No  one  can  be  compelled  to  intervene, 

H7en  ts.  BIshBiu,  U  A.  lOlGj  LeBlftno  ts.  Dublel,  11  L.  171;  HMUd  ra. 
Bank,  II  B.  >26;  Delablgure  *•.  M  Hoiilalpallt;,  S  A.  IIO;  but  lee  Horrla 
TS.  Oaln,  «S  A.  TGe. 

Intervenor  can  not  complain  of  iTtformalitiet : 

1.  Intervenor  takea  suit  as  he  finds  it,  and  can  not  complain 
ot  inlormalitiea  between  original  parties. 

Lee  TS.  Brtdlee,  S  M.  U;  HawkiOB  A  Boberts  tb.  Beer,  S7  A.  W;  WeM 
TS.  CredltOTS,  S  B.  173;  BmersoD  ve.  fox.lL.  IN. 

2.  He  can  not  object  to  mode  in  wliich  writ  executed,  nor  ot 
defective  affidavit  for  sequestration. 

Hawkins  A  Boberts  tb.  Beer,  BT  A.  OS;  Teatmau  ts.  Estill,  I  A.  HI; 
TlemlngTB.  BbLelds.ll  A.  118;  Carroll  TB.Bridewell.lT  A.  189;  Cordlll 
TB.  BaooeBBlOD  ot  MoCiilloagh,30A.  114 1  0 1  Ik  eaon-SlOBB  Cum  mission 
Co.  TB.  Bond  t  WllllaiDe,  U  A.  843. 


Bnt  he  may  show  that  defendant  had  disposed  of  attached 
property  to  person  from  whom  he  holds. 

Bbleltis  TB.  Fqtt;,  UoClure  *  Co.,  16  L.  468. 

Defence*  Ae  may  plead: 
Us;  plead  prescription. 

OanalBankTS.  Beard.HA.  US;  Ihimtora  ts.  Clark'B  BBtate,!  I..301. 

Jnt«)-t)en(ion  foUove  main  auit. 

iDtorvention  foUowa  dismlaaal  of  main  action. 

WxlmBley,  Oarrar  A  Co.  ts.  WblUleld.  M  A.  2I». 

Failure  of  intervenor  to  appeal  does  not  affect  other  partiet. 
Failore  of  Intervenor  to  appeal  does  not  a&ect  right  of  plain- 
tiff or  defendant. 

Uyer  1  Bnt.  Ta.  DDpree,  76  A.  318. 
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(H)  Can  Moe  mtbttiiute  himseVM  defendant. 

Intervenor  can  not,  without  pUdntUTfl  coneent,  sobstitate 
himself  in  place  of  defendant. 

OUpp  &  Co.  Tt.  Phelp*  ft  Co.,  19  ▲.  4»|  Mayer  tb.  Stahr, »  A.  60;  m. 
77;  Cahn  ts.  Ford,  42  A.  967. 

(I)  HUpleading$: 

.         1.  Intervenor'fl  petition  may  be  diBmissed  for  Yagoeneas  or 
other  valid  exception. 

C.  P.  173. 

i  As  to  nature  of  title,  he  is  on  a  footing  with  plalntlfL 

Clapp  A  Co.  T8.  Phelps  &  Co.,  19  A.  461. 

2.  He  most  disclose  clearly  a  cause  of  action. 

Weil  YS.  Weil,  38  A.  341. 

(J)  OUction  of  parties. 

Where  intervenor  claims  title  to  property  in  contest  between 
plaintiff  and  defendant,  he  must  cite  them  both,  but  when  in- 
tervenor  is  third  person  in  whose  possession  property  has 
been  attached,  he  need  cite  only  seizing  creditor  as  in 
third  opposition. 

C.  P.  896;  Gerson  ts.  Jamar.  80  A.  1394. 

(K)  Claim  for  damciges  in  intervention : 

Except  in  case  of  trespass  to  real  estate,  claim  for  damages 
can  not  be  made  in  an  intervention  against  one  not  residing 
in  the  parish. 

Gerson  ys.  Jamar,  80  A.  1394. 

(L)  Leave  to  file  intervention : 

Leave  and  putting  at  issue  by  service  necessary, 

Bradley  vs.  Trousdale,  16  A.  306. 

(M)  Intervener  can  not : 

h  Object  that  affidavit  is  wanting. 

Hawkins  A  Roberts  vs.  Beer,  87  A.  58. 

2.  Require  security  for  appearance  of  lost  mortgage  note. 

Mayer  ts.  Stahr,  86  A.  67. 
8.  Object  to  capacity  of  plaintiff. 

Cordill  TS.  Succession  of  McOulIough,  30  A.  174;  BedeU  ts.  Carlin,  31 
A.  648;  see  Field  ts.  Harrison,  30  A.  411,  where  InterTttnor  dlsmltaea 
attachment;  but  not  for  informality  in  original  pxooess. 
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/ntervonor  con  not  calf  in  hU  warrantor  nor  atherwUe  delay 
i«e. 

DeTft1lTi.Boatner,3A.»i;  HaydelT*.  BMemM, JA.7»;  OoItId  v*.  Nel- 
•on,  t  A.  m. 

Intervener  mtut  appeal;  else  Judgement  not  ohanged  at  to  him. 
Whtt«  Ti.  Baptlit  CHoroh,  II  A.  B31 ;  Boblleaar  tb.  Hartlnea,  t8  A.  SI7;  Har- 
Hie  ft  Oo.  TS.  OolTlD,  U  A.  BJl. 

^o  intert)e»Hon  in  Supreme  Oourt: 

I«ioir»n.  WEit^ii  A.  us. 

But  qaery:  whether  this   would  hold  in   cases   of  original 

Jnrisdlctioii. 

Bee  Luarni  tb.  UoGalrk,  tt  A.  IH. 
PutUng  intervention  at  {ante: 
Where  interventioii  read  aa  part  of  pleadings  and  evidence 

closed,  It  can  not  be  objected  that  intervention  not  put  at 

Issae. 

SuooMltOD of  Ball, Ok. HA 

90.  Interest  In  Suit  Justifies  Intervention — In  order 
>e  entitled  to  intervene,  it  is  enough  to  have  an  interest 
he  success  of  either  of  the  parties  to  the  suit,  or  an 
rest  opposed  to  both. 

0.  p.  IS;  R.8.HS1  Webb  TB.  Keller,  MA.  EM;  BucoeBBion  of  Bkam,  UB.  lU: 
Smith  TB.  rstriokluid,  10  A.  118;  Harlgny  *s.  HlTSt,  II.  ISOO;  Qasqaet  tb. 
Jolm, IL.  4K,  Ol i Tbomas TB.  BlenTena,  S9  A. 9B8 ;  Tutorahlp  ol  Eackett, 
4  B.  VO;  Jones  tb.  JenklnB,  fl  E.  ISO. 

Objeetitm  to  intervention  mutt  be  urged  in  lower  oourt ; 


Jhtareenor  mutt  have  an  intere«t  ,* 

Where  no  interest  is  shown,  interventions  dismissed. 

OBnAlBankTB.  Beard,  ISA.  US;  Brown  A  Bona  tb.  Btnl  et  Bl.,  4  N,  B. 
IHi  SmerBon  tb.  Foi,SI.isSi  Jemlson  tb.  Barrow,  11  A.  ITl. 

At  what  wtage  of  cote  oUoioed.- 

Intervention  allowed  at  any  stage  of  case. 

Boyd  TB.  HelDC,  II  A.  SX. 

Who  may  intervene : 

Subsequent  attaching  creditors  may  Intervene  in  first  attach- 
ment and  urge  the  dlssolutdon  of  same.  Prima  faoie  proof 
of  tb^r  claim  is  snfflclent. 

CUflln  Oo.  TB.  relblemu  Co.,  U  A.  SIS. 
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(E)  IntervenoTM  muii  have  octuctl  ifUere^t  in  the  suit — not  merely  a 
stakeholder;  but  party  harassed  by  conflicting  olaimanta  may 
ask  court  to  direct  to  whom  payment  can  be  safety  made. 

FortierTS.  81idell,7R.898;  Olarkys.  Saloy,  2  A.  987;  Lizard!  rs.  GocMtt, 
1  A.  88;  Trasteet  vs.  Dupuy,  81  A.  SOB;  Morris  T8.  Cain,  85  A.  7$2. 

(F)  Proceeding  termed  intervention  for  which  effect  of  an  inUT' 

pleader  is  concerned  is  irregular, 

Morris  ts.  Cain's  Executors,  84  A.  657;  Morris  tb.  Cain,  86  A.  782. 

(Q)  Rights  of  intervenoT  limited  to  protection  of  his  own  tntereste. 
Snooesslon  of  Hoover  vs.  York  ft  Hoover,  80  A.  7M. 

(H)  Intervenor  in  suit  by  provisional  seizure  cf  sUMe  has  cause  of 
action  when  he  avers  ownership  of  horses  seized  with  atlegtUion  qf 
payment  of  rent  to  lessee. 

King  vs.  Harper,  88  A.  496. 

(I)  Bonding  by  intervenor. 
Intervenor  may  bond. 

Act  81  of  1876,  p.  92. 

(J)  This  right  was  denied  under  former  jurisprudence. 

Clapp  A  Co.  vs.  Phelps  ft  Co.,  19  A.  461;  Hughes  vs.  Slngender,  14  A.  S2; 
Letchford  vs.  Jacobs,  17  A.  81;  White  vs.  Hawkins,  16  A.  26;  Beal  vs.  Alex- 
ander, 1 R.  277;  Dorr  vs.  Kershaw,  18  L.  67;  7  B.  849;  Bnrbank  vb.  Taylor, 
28  A.  761;  Duperier  vs.  Flanders,  20  A.  29. 

(K)  Intervention  itself  y  and  application  to  bond  distinct^^one  may  be 
allowedy  other  refused. 
Letchford  vs.  Jacobs,  17  A.  79. 

(L)  Separate  appeal  by  intervenor: 

1.  Appeal  of  defendant  alone  will  not  bring  np  intervention. 

Hardle  ft  Co.  vs.  Colvin,  48  A.  861. 

2.  Bat  if  defendant  bring  np  transcript,  separate  transcript 
by  intervenor  not  necessary. 

Succession  of  Tousanne,  86  A.  420. 

391.  Interyention  Allowed  at  Any  Time,  but  Principal 
Suit  Can  Not  be  Retarded — One  may  intervene  either  be- 
fore or  after  issue  has  been  joined  in  the  cause,  provided 
the  intervention  do  not  retard  the  principal  suit;  the 
person  intervening  must  be  always  ready  to  plead  or  to 
exhibit  his  testimony,  because  he  has  always  his  remedy 
by  a  separate  action  to  vindicate  his  rights. 
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i«t«rMi*Hon  mux  not  retard  main  suit. 

GftlDUTB-Fage,  BaooD&Co..lBA.  108. 

But  time  attowed  to  cite  defendant  in  int9rt)ention. 

Perkins  T&FerklaB,  10  A. -.081  Dnbrooft  ti.  Haiband,  S  A.  MI;  Hkjdel  Tl. 
Bataman,  lA.  TSS;  Taylor  ra.  Boedlaker.n  A.  ?9;  Andry  tb.  Andiy.MI. 
MS;  8aiidelva.I>0nglaa,laA.SM. 

Application  for  leave  to  intervene  mutt  be  timely: 

1.  It  is  timely: 

Even  after  isaae  ]olaed. 

Taylor  T*.  Boedloker,  11  A.  19;  Boyd  Ti.  Haln«,  41  A.  >W. 

2.  It  iB  Dot  timelf: 

(a)  After  Judgment. 

TbompsoD  TB.  Uylne,  4  A.  Ill ;  Dnbrooa  TB.  Huaband,  t  A.  tU. 

(b)  On  dR7  Of  the  trial. 

Smith  fa.  etrloklBnd,  IS  A.  118. 

(e)  Alter  trial  la  commenced. 

Faarlng  A  Co.  TB.  Ball'*  EieantoT,  B  L.  BSD. 

I^ere  may  be  ca«e«  in  which  intemenor  entitled  to  a  continuance, 
»/or  aervice  of  paper »  on  oppoaite  parties. 

Saodel  TB.  Douglas,  a>  A.  KM :  WA.IIW:  SllbemBgslTB.SllbernaBel,nA.TSe: 
HyerBTa.BTlgbam,>t  A.lOUi  BA.BIl;  IB  L.  1st. 

Jntemenor  mu«t  ttUee  notice  ((f  order*  rendered  in  open  court. 
Thompson  TB.Myliie,l  A.  306;  Blndwortb  vs.  Jacobs,  3  A.  U;  Dunbar  tb. 
Ballard,  1  A.  SU. 

193.  Fomm  in  Which  to  Interrene — The  plaintiff  in  in- 
/'ention  must  institute  his  demand  before  the  court  in 
ich  the  principal  action  has  been  brought;  being  con- 
:red  as  plaintiff,  he  must  follow  the  jurisdiction  of  the 
^ndant. 

Dhal  oourt  interttention  filed : 

Inteirentlon  mnet  be  before  same  court  lu  which  m^n  action 
1b  brought,  whose  jurisdiction  not  aftected  thereby. 

Keimer  Ts.  Holllday,  19L.  lU;  Fox  tb.  Ba7De,EK.l;  Flood  tb.  Sbam. 
burgh,  (  N.  8.  m;  Danaan  va.  Dimoan,  UL.  SH;  SuooeBBlon  ol  Hoo- 
TerTB.  York  AHoOTcr.SO  A.  TU;  Leman  tb.  TmilUo,  Bl  A.  77;  West 
TB.  Hla  Oredlton,8B.llS;  Ck>rdlll  Ta.  HoOallougb.ai  A.  1T4;  HelrB 
otBedellTaHayea.llA.  ««;  Carroll  Ta.  Bridewell,  IT  A.  US. 

93.  Petition  of  Interreotioo — The  intervention  must 
formed  by  a  petition  addressed  to  the  court  before 


394  Inteevention. 

which  the  principal  demand  has   been  brought;  it  must 
set  forth  the  grounds  on  which  the  cause  is  supported. 

Service  of — This  petition  must  be  served  on  the  party 
against  whom  it  is  directed,  in  order  that  he  may  answer  ta 
the  same  in  the  delay  given  in  ordinary  suits. 

(A)  Service  €f  intervention: 

When  intervention  not  put  at  issae  by  piroper  service  on  party 
against  whom  directed,  no  evidence  thereunder  heard. 

ChiunABo7dTS.Oiig,88A.  703;  Weil  T8.  Well,  38  A.  341 ;  ieii.96S;  tA. 
881;  83  A.  766;  Tale  A  Co.  vs.  Hooper,  13  A«  460;  Aleix  Ti.  Derbigny^ 
33  A.  886;  Oaln  ts.  PuUin,  84  A.  611. 

(B)  Intervention  by  petition: 

Intervention  most  be  by  petitioni  not  mandamnSy  (o  call  in 
warranty. 

Bftrker  ts.  Bmnk,  30  A.  668. 

(O)  Joining  ieeue  on  intervention — Waiver: 

Objection  that  intervention  is  not  at  issae  is  waived  by  i^ing: 
to  trial  on  merits  without  objection. 

Sacoesslon  of  Ball,  43  A.  304;  McCoy  ts.  Sanson,  18  A.  466. 

(D)  Joint  anewer  by  dtfendants  in  intervention: 

Where  intervention  directed  against  plaintiif  and  def  endant,. 
they  may  join  in  answer. 

Thomas  ts.  BienTenu,  86  A.  987. 

394.  Petition  to  Intervene  Must  be  Allowed — Costs — 
The  judge  can  not  refuse  to  admit  an  intervention ;  but  he 
must  pronounce  on  its  merits  at  the  same  time  that  he  de- 
cides the  principal  action ;  if  the  demand  be  not  sustained,, 
the  person  intervening  shall  be  decreed  to  pay  the  inci- 
dental costs. 

B.S.496. 

(A)  Silence  of  judgment  a»  to  intervention  equivdtent  to  r^eetion, 

Shakespeare,  Smith  A  Co.  ts.  Ware,  88  A.  670. 

(B)  Judge  can  pae%  upon  intervention  only  <U  time  oif  deciding  main 
ciotion, 

Dnbrooa  ts.  Husband,  8  A.  88L 
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(C)  Dismissal  of  main  action  works  dismissal  of  intervention^ 

Walmsley.  Oftrrer  &  Co.  vs.  Wbitfleld,  24  A.  258;  Barron  T8.  Jaoobs,  t8  A. 
t70;  MoHIUanTS.  Gibson,  10  L.  517;  Merritt,  Bliss  A  Co.  ts.  Openheim,  9 
A.  64;  Jones  ts.  Lawrenoe,  4  A.  379. 

(D)  Intervention  seasonably  tendered  should  not  be  refused. 
Ikerd  TS.  Postlewaite,  86  A.  287. 

(E)  Appeal  lies  from  order  of  dismissal  of  intervention. 
Ikerd  TS.  Postlewaite,  86  A.  287;  Soblieder  ts.  Martinez,  88  A.  849. 


SECTION  V. 

Of  the  Opposition  of  Third  Persons. 

395.  Third  Opposition  to  Arrest  or  Regulate  Seizure  or 
Judgment — This  opposition  is  a  demand  brought  by  a 
third  person  not  originally  a  party  in  the  suit,  for  the  pur- 
pose of  arresting  the  execution  of  an  order  of  seizure  orr 
judgment  rendered  in  such  suit,  or  to  regulate  the  effect 
of  such  seizure  in  what  relates  to  him. 

O.P.296. 

(A)  No  oath  required  to  file  third  opposition  claiming  proceeds. 

Bains  TS.  Obaffe  A  Bro.,  28  A.  657. 

fB)  Rule  against  purchaser  under  order  of  seizure  and  sale  to  show 
oause  why  proceeds  should  not  be  paid  to  plaintiff  in  rule  is  sub' 
stantially  third  opposition. 

state  ex  reL  Bagor  TS.  Judge,  24  A.  699. 

But  party  can  not  aUow  his  property  to  be  sold  under  judicial 
process  and  then  claim  proceeds  on  ground  that  he  did  iiot 
owe  debt. 

Weedon  ts.  Landreanz,  26  A.  729. 

(C)  Ol^ections  third  opponents  can  make  and  sustain: 

1.  That  attaching  creditor  is  not  entitled  to  privilege,  the  at- 
tachment haying  improyidently  and  illegaUy  issued. 

OonTerse,  Kennett  A  Oo.  ts.  Steamer  Laoy  Bobinson,  16  A.  488; 
Bnckner  ts.  Oordy,  28  A.  696. 

^.  Simulation  of  plaintiff's  claim. 
Berber  ts.  Thompson,  46  A. 
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(D)  OC^feetiofw  third  opponent  can  not  urge  and  tustain: 

1.  Informalities  in  original  process. 

Harper  ts.  Commeroial  Bank,  16  A.  186;  Gtlkeson-SIosB  CommittlOD 
Co.  TS.  Bond  ft  Wflliama.  44  A.—;  Fleming  A  Baldwin  vs.  Shields,  21 
▲.  118;  Lee  tb.  Bradlee,  8  M.  65. 

2.  Want  of  anthority  of  agent  to  execute  notes  and  mort- 
gage sued  on. 

Theorer  ts.  Knorr,  34  A.  607. 

8.  Mode  of  execution  of  attachment. 

Yeatman  ts.  BstiU,  18  A.  223;  Bomagosa  ts.  Del  Kodal,  12  A.  84L 

4.  Nullity  of  sale,  the  proceeds  of  which  third  oppositioD 
claims. 

Tarleton,  Whitney  St  Tullis  ts.  Kennedy,  21  A.  600 ;  Bonbede  ts.  Aymest 
39  A.  274;  Peychaad  ts.  OltlEens'  Bank,  21  A.  262;  Slocnmb  ts.  WiU- 
lams,  28  A.  246;  ProTosty  ts.  Oarmonche,  22  A.  186;  LiTaodsisn. 
LiTaudals,  8  A.  466;  Caliber  ts.  Oreditors»  16  A.  287;  Blessy,  HairisoD 
Brothers  et  als.  ts.  Kearny,  24  A.  289. 

(E)  Bight  to  file  opposition: 

Bight  to  file  third  opposition  is  absolute  and  not  to  be  refused 
when  leg^y  demanded. 

Bowman  ts.  McEIroy  ft  Bradford,  16  A.  668;  Yldal  ts.  Insurance  Co-, 
6  B.  68;  Fulton  ts.  Fulton,  7  R.  78. 

(F)  Opposition  after  release  of  seizure: 

Opposition  must  be  filed  pending  the  seizure,  not  after  its 
release. 

Payne,  Dameron  ft  Oo.  ts.  Eaton  ft  Barstow,  27  A.  160. 

(0)  AU  grounds  for  opposition  must  be  pleaded  in  one  oppoattioa. 

Bowman  ts.  MoBlroy,  16  A.  668. 

(H)  Appeal: 

Appeal  lies  from  judgment  on  third  opposition  and  mandsmitt 
lies  to  enforce  it. 

state  ex  rel.  Bagur  ts.  Judge,  24  A.  609. 
• 

(1)  When  opponenVs  claim  is  prescribed: 

Third    opponent's    claim  being  prescribed,   opi>oeition  dis- 
missed. 

Slooumb  TS.  Williams,  28  A.  246. 

(J)  Test  of  jurisdiction. 

Flash,  Lewis  ft  Co.  ts.  Sohwabaoher,  82  A.  866. 
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(K)  Bonding— effect  on  third  opposition: 

Bonding  of  seized  property  does  not  work  dlwmimftl  of  op- 
position. 

Cass  A  Dowling  ts*  Bouark,  2B  A.  8S8. 

AliteTy  it  would  seem,  in  cases  of  intervention  in  seqaestration^ 
proceeding. 

Carroll  ft  Co.  vs.  Bridewell,  37  A.  389. 

(L)  No  ex  parte  rejection  of  third  oppoeition: 

1.  Third  opposition  once  granted  should  not  be  set  aside  ear 

parte, 

Bareshide  vs.  Enterprise  Ginning  Co.,  43  A.  119S. 

2.  Bemedy  is  by  proper  exceptions. 

Ikerd  vs.  Postlewaite,  86  A.  386;  Sandel  vs.  Douglas,  35  A.  664;  Bow- 
man TS.  McElroy,  15  A.  668. 

(M)  Remedy  of  seizing  creditor  when  there  are  apparent  liens: 

Seizing  creditor  may  role  apparent  lien  holders  or  privilege- 
creditors  to  come  in  and  show  cause  why  incumbrances- 
should  not  be  erased. 

Larthet  vs.  Hogan,  1  A.  880;  bat  see  Yonng  ts.  Mnnioipality  No.  1, 15- 
A.  787. 

(N)  Sale  of  property  pending  opposition  aiming  to  prevent  it,  and 
which  is  subsequently  sustainedj  is  nuU. 

Ludeling  ts.  Graves,  8  A.  597. 

(O)  Bonding  of  third  opponent  and  plaintiff  in  injunction: 

Bonding  allowed  by  Act  109  of  1880,  within  ten  days  of  the 
•  filing  of  the  petition,  etc. 

(P)  Sheriff  mere  stakeholder : 

Opposition  directed  against  plaintiff,  not  sherifF,  who  is  mere- 
stakeholder. 

staples  TS.  Bouligny,  10  B.  434 ;  Gerson  vs.  Jamar,  80  A.  13M ;  OonTerse^ 
Kennett  ft  Co.  vs.  Hill,  14  A.  89;  LeBosaf  vs.  Merle,  1  A.  144. 

(Q)  Waiver  of  opposition. 

Oppositions  not  tried  in  lower  court  are  abandoned. 

Baron  ts.  Cage,  33  A.  574. 

396.  Third  Opposition  to  Claim  Ownership  of,  or  Privi- 
lege on,  Thing  Seized — Such  opposition  may  take  place  in 
two  cases: 
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1 .  When  the  third   person  making'  the  opposition  pre- 
tends to  be  the  owner  of  a  thing  which  has  been  seized. 

2.  When  he   contends   that   he  ha3  a  privilege  on  the 
proceeds  of  the  thing  seized  and  sold. 

(A)  Ckmsea  recited  in  C.  P.  396  are  exolueive. 

LiTaudals  ts.  Llvaadals,  8  A.  4M;  Boubede  tb.  Aymes,  29  A.  275;  Sklllmaa 
T8.  Pumell,  8  L.  496;  Wafer  ▼•*  Fratt,  1  B.  41;  Brown  ▼•.  Oouget.  8 B.  U; 
Tiner  A  Oonrey  ts.  Steamer,  8  A.  756. 

/         #- 

(B)  Third  opponent  may  intervene  btfore  judgment  and  claim  otoii- 

ership, 

Schmidt  St  Zelgler  TS.  Williaton,  27  A.  815;  3aob  tb.  Yerbois,  19  A.  168 ;  Hlok- 
man  ts.  Thompson,  26  A.  260 ;  Bobinson  ts.  Haynes,  19  A.  188 ;  Wooltolk  ts. 
Wooltolk,  80  A.  146;  Oator  ts.  HorrlU,  16  A.  187;  Penn  ts.  Ott,  12  A.  285. 

(C)  Fact  of  ownership  eole  ieeue  when  oppoHtion  made  under  Par.  2. 

Harper  ts.  Bailroad  Bank,  16  A.  186. 

(D)  Oppoeiticn  virtually  peHtory  action — When: 

Third  opponent  is  plaintdfl  in  petitory  action  under  Park  1. 

Wafer  TS.  Pratt,  1 B.  42. 

(E)  Oppositions  by  privilege  creditors: 

Third  opposition  allowed  at  instance  of  privilege  creditor. 

(a)  Such  as  pledgee. 

Homer  ts.  Denis,  84  A.  890. 

(b)  Creditor  with  privilege  restdting  from  prior  seisnre. 

.Sheldon  ts.  Bank,  11 B.  181. 

(c)  All  mortgage  creditors. 

Vanhetle  ts.  Husband,  6  B.  496;  Gtll  ts.  Hnsband,  10  B.  28;  Fisher 
TS.  Gordey,  2  A.  762 ;  Antoguini  ts.  Bailey^  11  A.  275 ;  WalQs  ts* 
Boure,  14  A.  104;  White  ts.  Blanchard,  19  A.  62;  James  ts. 
Breauz,  26  A.  266 ;  Hlokman  ts.  Thompson,  26  A.  260 ;  Stherldge 
TS.Mming,15A.518. 

(F)  Specific  allegations  of  opposition : 

Third  opposition  sufficiently  specific  when  it  states  nature  of 
privilege,  of  transaction,  amount  of  debt  and  particular 
property  on  which  privilege  rests.  ' 

Qoode  TS.  Nelson,  29  A.  148. 

(O)  When  privilege  claimed,  proper  remedy  is  by  third  opposition, 

not  by  intervention. 

Tale  A  Go.  TS.  Hooper,  12  A.  460. 
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397.  Forum  for  Third  Opposition — This  opposition 
must  be  made  before  the  court  which  has  granted  the 
order  of  seizure  or  the  judgment  in  virtue  of  which  the 
provisional  seizure  has  been  effected. 

a  p.  IM,  804;  Boats  Tt.  Blstea,  Ifi  A.  686. 

(A)  OppoMUm  muit  be  filed  before  court  8eiafin{f. 

Quertier  A  Oo.  Vs.  Hille.  21  A.  429;  Berard  vs.  TouDg,  26  A.  096;  Adams  ts. 
Daunis,  29  A.  820;  Baokner  ts.  Wisdom,  81  A«  02;  Ins.  Oo.  ts.  DeBlano,  81 
A.  108;  Lobdell  ts.  Bank,  8  A.  117. 

(B)  Exceptione: 

Bnt  there  are  exceptions,  ex  neoeBsUatey  to  this  role,  as  where 

process  from  court  in  one  parish  is  executed  in  another 

parish. 

Hagan  ts.  Hart,  6  B.  428;  Terry  ts.  Terry,  10  L.  77;  McDonongb  ts. 
Doyle,  9  B.  802;  Lawes  ts.  Ohlnn,  4  N.  8.  800;  Osbom  ts.  Judge,  80 
A.  089;  Ooleman  ts.  Brown,  16  A.  110;  Hobgood  ts.  Brown,  2  A.  828; 
Galbraitb  ts.  Snyder,  2  A.  492 ;  Police  Jury  ts.  MIcbel,  4  A.  84 ;  Oopely 
TS.  Edwards,  0  A.  644. 

(O)  InjwioHon  or  oppoeiiion  in  State  court  to  Federal  eeizwre: 

Where  seisnre  is. by  Federal  conrt,  opposition  or  injunction 
issues  from  it— not  from  State  court. 

Brooks  TS.  Montgomery,  28  A.  400;  Freeman  ts.  Howe,  24  How.  408. 

398.  Third  Opposition  Against  Seizure  of  Property  Not 
Belonging  to  Defendant — If  the  opposition  has  for  its  ob- 
ject to  set  aside  the  order  of  seizure,  as  having  been  ef- 
fected on  property  not  belonging  to  the  party  against  whom 
the  order  was  directed,  but  owned  on  the  contrary  by  the 
third  person  making  the  opposition,  it  must  be  done  by 
means  of  a  petition,  which,  together  with  a  citation,  must 
be  served  on  the  party  making  the  seizure,  as  in  ordinary 
suits;  but  such  opposition  shall  be  considered  as  a  sepa- 
rate demand,  distinct  from  the  suit  in  which  the  order  was 
granted. 

a  p.  890. 

(A)  Amendment  to  0.  P.  398: 

Act  46  of  1886,  p.  66,  amends  and  re-enacts  Art.  898  so  as  to 
add  thereto  the  foUowing:  <*  Provided,  that  in  all  cases 
where  personal  property  is  seized  upon  mesne  or  final  pro- 
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cessy  and  is  datmed  by  a  third  opponent,  the  seising  cred- 
itor may  be  allowed  in  his  answer  to  the  third  opposition  to 
allege  and  prove  his  title  fraudulent,  and  the  conrt  sball 
try  and  decide  the  issue  thus  made." 

See  Lahltte  vs.  Frere,  43  A.  860, 870. 

Former  jurisprudence  allowed  seizure  only  in  case  of  sim- 
ulation. 

Austin,  Thorpe  A  Co.  ts.  DaBooha,  28  A.  M. 

^B)  Service  eeeential: 

Service  of  opposition  on  the  seizing  creditor  is  essential. 

Obafle  A  Sons  ts.  Sheriff  et  als.,  87  A.  185. 

399.  Injunction  Against  Sale  Under  Third  Opposi- 
tion— ^The  court  may,  nevertheless,  at  the  request  of  the 

third  opponent,  enjoin  the  sheriff  not  to  proceed  to  the 
^ale  of  the  property  thus  claimed;  provided,  such  third 
person  give  security  to  the  plaintiff  for  such  an  amount  as 
the  court  shall  determine,  to  be  responsible  for  all  dam- 
ages which  said  plaintiff  may  sustain,  should  t^e  opposi- 
tion be  wrongfully  made. 

0.  p.  800,  400. 

Injunction  and  bend: 

Injunction  with  security  necessary  to  stay  sale* 

Jones  TS.  Lawrence,  4  A.  380;  Oil  re.  Gil,  10  B.  38. 

400.  Liability  of  Sheriff  where  Sale  not  Enjoined — 
Sight  to  Demand  Indemnity  Bond — If  the  third  person, 
^ho  has  intervened  in  the  suit,  has  not  enjoined  the  sale  of 
the  propel  ty  of  which  he  claims  the  ownership,  or  has  failed 
to  furnish  the  surety  required,  his  opposition  shall  not  pre- 
vent the  sheriff  from  selling  the  property  under  seizure ; 
but  in  such  case  the  sheriff  shall  be  personally  responsible 
for  all  damages  which  said  sale  may  occasion  to  the  inter- 
vening party;  and  the  sheriff  shall  have  his  recourse 
against  the  party  who  has  obtained  the  order  of  seizure. 
If  the  opposition  be  sustained,  the  sale  made  by  the  sher- 
iff shall  be  null;  provided,  that  in  all  such  cases  the  sher- 
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iff  may  require  of  the  plaintiff  an  indemnity  bond,  with 
sufficient  securities,  as  provided  by  special  laws. 

See  Act  37  of  1883,  p.  48^  amending  Sec.  8579  B.  8.,  and  requiring  third  op- 
ponent to  make  aAdarlt  of  ownership  and  set  forth  fully  facts  on  which 
title  is  based;  a  a  1468;  0.  P.  814;  Smith  ts.  Creditors,  31  A.  244;  21  A.  481. 

4A)  LidbilUy  of  sheHff: 

1.  He  and  seizing  creditor  liable  in  9olido  for  selling  property 

of  third  person  after  notice. 

Benner  &  Banlett  ts.  Miohelet,  28  An.  489;  Duperron  vs. Van  Wiokle, 
4  B.  89;  Lobdell  vs.  Union  Bank,  8  A.  119. 

2.  But  not  liable  for  paying  over  to  seizing  creditor  when 

judgment  is  in  his  favor. 

Etheridge  vs.  Milling,  16  A.  618. 

8.  Sheriff  bound  to  know  at  his  peril  that  property  seized 
belongs  to  defendant. 

Haolas  ts.  Lorio,  41  A.  800. 

4.  It  is  sheriff's  duty  to  require  affidavit  under  Act  87  of  1882. 

Id. 

(1^)  Bond  of  indemnity  by  sheriff: 

No  bond  should  be  asked  by  sheriff  simply  because  he  fears 
claim  of  some  third  person 

IHinlap  YS.  Freret,  10  A.  88;  Laoey  ts.  Butler,  8  N.  8.  664. 

(C)  No  claim  for  damages — when: 

Claim  for  damages  forfeited  where  person  stands  by  and 
coimtenances  sale  of  his  property. 

Berens  ts.  Weil,  80  A.  185;  Beach  ts.  MoDonough,  6  B.  862;  but  see 
Duperron  ts.  Van  Wickle,  4  B.  39. 

(D)  Person  whose  property  is  seized  io  not  bound  to  notify  sheriff 

or  demand  indemnity  bond, 
Macias  ts.  Lorio,  41  A.  800. 

401 .  Third  Opposition  Claiming  Privilege  is  Made  by 
Motion — Sheriff  holds  Proceeds — If,  on  the  contrary, 
the  opposition  be  made  on  the  ground  that  the  third  op- 
ponent has  a  privilege  which  entitles  him  to  be  paid  in 
preference  to  the  party  making  the  seizure  out  of  the  pro- 
ceeds of  the  sale  of  the  property  seized,  as  when  there 
are  several  seizures  or  conflicting  claims  on  the  same 
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property,  such  opposition  may  be  made  by  motion,  of 
which  due  notice  must  be  given  both  to  the  party  who  has 
made  the  seizure  and  to  the  sheriff;  and  the  court,  with- 
out requiring  any  security  from  the  third  opponent,  shall 
direct  the  sheriff  to  retain  in  his  hands,  subject  to  their 
further  order,  the  proceeds  of  the  sale. 

a  p.  800 6f  teg.,  898,  722;  YanhlUe  TS.  Husbanded  B.  496;  WiUlSTS.  WllUi, 
7B.87. 

(A)  Prior  judgment  cigainst  defendant  not  neoeseary  before  pro* 

oeeding  against  plaintiff  cmd  sheriff. 
Wagner  ts.  Newman,  18  A.  608. 

(B)  Defendant  need  not  even  be  made  party. 

Oonyerse,  Kennett  A  Oo.  ts.  Hill,  U  A«  89;  LebOBof  ts.  Herle,  1  A.  144. 

(O)  Proceeding  i$  by  motion  or  rule. 
Wagner  ts.  Newman,  18  A.  611. 

(D)  Sheriff  may  oaU  in  oonflioting  elaimante. 

LebOBof  T8.  Herle,  1  An.  144;  7  B.  898. 

(E)  8o  aUo  may  purchaser. 

Morris  ts.  Cain's  Execntor,  84  A.  657. 

(E)  Order  directing  sheriff  to  retain  proceeds  preserves  privilege  qf 

landlord. 

City  TS.  Yanght,  12  A.  889;  Bobb  ts.  Wagner,  6  A.  112. 

F)  Third  opponent  can  not  claim  proceeds  and  attack  sale. 

Hassle  ts.  Brady,  41  A.  667;  Ins.  Oo.  ts.  DeBlano,  81  A.  100;  HeberTS. 
Thompson,  46  A. 

(O)  Third  opposition  admits  seixure. 
Asher  ts.  Fredenstein,  19  A.  266. 

403 «  Order  of  Payment  of  Third  Opponent  aqd  Seizing 
Creditor — If  the  third  person  has  either  a  privilege  of  a 
higher  class  than  that  of  the  party  who  has  made  the  seiz- 
ure, or  a  special  hypothecation  duly  registered  anterior  to 
that  of  such  party;  in  such  case,  the  third  opponent  shall 
be  paid  for  the  amount  of  his  claim,  together  with  the  in* 
terest  and  costs,  and  the  plaintiff  in  the  cause  shall  be  en- 
titled only  to  receive  the  surplus,  if  there  be  any. 

0.  p.  801, 401, 722. 
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403.  Where  Third  Opponent  has  General  Mortgage 
If,  on  the  contrary,  the  third  person  intervening  has  only 
a  general  or  legal  hypothecation  on  the  property  seized, 
the  plaintiff  in  the  original  suit  shall  be  paid  in  prefer- 
ence, if  he  prove  that  the  defendant  has  other  property  of 
j sufficient  value  to  satisfy  the  claim  of  the  third  opponent; 
in  such  case,  the  third  person  inervening  shall  be  con- 
demned to  pay  the  costs. 

0.  p.  801, 401, 706;  Deneufboorg  yb.  Didion,  Bomer  et  alf,  7  A.  844. 


CHAPTER  IV. 

OP   THE   PROCBEDIN63   AFTER   ISSUE   JOINED   UNTIL  JUDG- 

BCBNT   BE   GIVEN. 

SECTION  I. 

Of  Real  Tender. 

404.  Real  Tender — ^When  the  defendant  confesses  that 
he  owes  the  whole  or  a  part  either  of  the  debt  or  of  the 
property  demanded  of  him,  and  the  plaintiff  refuses  to  re- 
ceive what  such  defendant  acknowledges  that  he  owes 
him,  such  defendant  may  make  a  real  tender  of  the  same 
to  such  plaintiff y  either  after  the  issue  has  been  joined  or 
even  previous  to  any  judicial  proceeding  having  been  in- 
stituted against  him. 

0.  p.  417;  a  0.3167. 

(A)  Tender  ie  admietion  of  Uahility  pro  tanto, 

Ins.  Oo.  T8.  Pike  et  als.,  84  A.  828. 

1.  And  bars  sabseqnent  plea  of  prescriptioii. 

Whltworth  YB.  Fergason,  18  A.  602;  Dnpre  ts.  Laniklii,28  A.  884;  DayU 
TB.  MlUaudon,  17  A.  104. 

2.  But  oiherwiBe  where  thing  demanded  is  not  tendered,  bat 
something  else,  with  special  denial  of  the  claim  or  thing 
demanded. 

DstU  Yt.  Mlllaadon,  17  A.  97. 
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(B)  Tender  of  thing  i$  no  admitfion  cf  value. 
McMastei  A  Hyde  Tt.  Brander,  lA  L.  307. 

(C)  Judgment  muig  he  rendered  ait  once^  on  motion  for  amount  ten' 

deredy  leaving  case  on  trial  for  balance. 

Small  Y8.  Zaoharle,  4  B.  144;  Parsons  ys.  Suarez,  9  L.  412. 

(D)  When  tender  as  oondiHon  precedent  to  suit  is  not  necessary. 
See  Drouet  ys.  Lacroix,  38  A.  136;  Gallagher  ys.  Abadie,  36  A.  SIS. 

Not  necessary  from  opponent  in  meantime. 

Fazende  ft  Seixas,  praying,  etc.,  85  A.  1147;  8  L.  383. 

^E)   When  tender  is  necessary. 

Heirs  of  Castle  ys.  Floyd,  48  A.  S87;  Conlson  ys.  Wells,  31  A.  886;  9  L.  aoS;  IS 

A.  313;  8  L.  177;  8  L.  644;  8  L.  440;  31  A.  436;  38  A.  864 ;  Brown  ys.  Bonny,  80 

A.  174 ;  Farquhar  vs.  lies,  89  A.  874 ;  Barrett  ys.  Emerson,  8  A.  60S ;  Stockton 

!  YS.  Dounay,  6  A.  691 ;  Basso  ys.  Benker,  88  A.  433;  Kellogg  ys.  Dnralde,  36 

'  A.  334 ;  19  A.  606;  38  A.  434;  34  A.  684;  36  A.  814, 879;  Paul  ys.  Hoss,  38  A .  894; 

Barelli  ys.  Gauche,  34  A.  834. 

405.  Tender  of  Money  and  Tender  of  Things — It  is 

necessary  to  distinguish  such  real  tenders  which  are  made 
for  a  debt  for  money  due,  from  those  which  have  for  their 
object  the  obligation  of  delivering  a  thing  certain  and 
specific,  or  a  quantity  of  any  particular  thing,  or  im- 
movable property. 
a  a  3167. 

Manner  and  mode  of  tender  must  be  speciaUy  aUeged. 

Conrad  ys.  Burbank,  34  A.  18;  Small  ys.  Zaoharie,  4  B.  144. 

406.  Place  of  Tender — ^A  real  tender  must  be  made  in 
the  place  agreed  upon  for  the  payment;  or  if  there  be  no 
special  agreement  as  to  the  place  of  payment,  it  must  be 
made  either  to  the  creditor  himself,  or.  at  his  dwelling,  or 
at  the  domicile  chosen  for  the  execution  of  the  agreement. 

a  0. 3168. 

Where  money  deposited  at  bank  agreed  npon  as  place  of  pay- 
ment, loss  borne  by  creditor  should  bank  fail. 

McCallope  ys.  Fluker,  13  A*  661;  Catalonge  ys.  AlYa,  IS  A.  99;  Stoker 
YS.  Forman,  13  A.  671. 

407.  Tender  of  Money — ^Formalities — ^When  the  tender 
is  for  money  due,  it  must  be  made  to  the  creditor  himself 
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or  at  his  actual  or  chosen  domicile,  by  the  debtor  or  by 
his  agenty  in  the  presence  of  two  witnesses  residing  in  the 
place,  by  tendering  to  such  creditor  the  sum  which  is  due 
to  him,  with  the  interest  and  such  costs  as  he  may  have 
incurred,  and  exhibiting  such  sum  to  him  in  the  presence 
of  such  witnesses,  in  the  current  money  of  the  United 
States. 

The  same  formalities  must  be  observed  in  making  a  ten- 
der of  anything  due  and  consisting  of  things  certain  which 
the  debtor  can  easily  carry  about  with  him. 

0.  0. 2167;  O.  P.  413. 

{A)  Peremptory  refusal  dispenses  wUh  the  production  of  money  in 

the  presence  of  witnesses, 

McStea  A  Value  Y8.  Warren  A  Crawford,  X  A.  458 ;  Patterson  A  Bonner,  14 14. 
214;  Wllbor  ft  MoGinionddy,  8  L.  886;  Alter  ys.  Shepherd,  27  A.  207;  Fer- 
nandez T8.  SilYE,  1  L.  278. 

{B)  Money  deposited  or  tendered  must  be  given  to  creditor  or  placed 

where  he  can  control  it;  he  must  have  power  to  obtain  it. 

Succession  of  O'Keefe,  12  A.  247;  DeQoer  ys.  Kellar,  2  A.  496;  Benton  ys. 
Roberts,  2  A.  244. 

(C)  Offer  must  be  in  presence  of  two  witnesses, 

Thlel  YS.  Oonrad,  21  A.  214;  6  L.  19;  4  B.  146;  2  A.  441, 496;  14  A.  827. 

(DJ  Forms  must  be  strictly  followed. 

Thompson  ys.  Edwards,  28  A.  188;  Mechanics  and  Traders'  Bank  ys.  Bar- 
nett,  27  A.  179. 

(E)  Tender  must  be  followed  by  consignment. 

Walker  ys.  Brown,  12  A.  266;  Benton  ys.  Roberts,  2  A.  24S;  Breen  ys. 
Schmidt,  6  A.  17. 

But  when  creditor  refuses,  consignment  affects  only  question 
of  risk. 

Alter  YS.  Shepard,  27  A.  207. 

(F*)  Tender  or  deposit  with  notary  other  than  one  designated  to  draw 
act  is  not  sufficient. 

Short  YS.  Knight,  16  L.  488. 

1.  Nor  even  with  notary  designated* 

Monrose  ys.  Brocard,  20  A.  78. 

2.  Payment  in  court  not  sufficient. 

DeQoer  ys.  Kellar,  2  A.  496;  Alexander  ys.  Saloy,  14  A.  827. 
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408.  Notice  <3i  Intended  Tender — When  Necessary— 
If  the  debt  be  for  a  specific  thing  or  for  a  quantity  of  any 
kind  of  movable  property  which  can  not  be  easily  trans- 
ported, or  which  are  to  be  delivered  at  a  place  designated 
in  the  contract  or  necessarily  indicated  by  the  nature  of 
the  obligation,  the  debtor  must  give  •  previous  notice  in 
writing  to  the  creditor,  that  on  such  day  and  hour  he  shall 
be  at  the  place  where  the  things  to  be  tendered  are  de- 
posited, in  order  there  to  make  a  delivery  of  the  same  to 
him. 

O.  O.  3167. 

Time  and  place  most  be  specifically  designated. 

Smith  Y8.  Biohardion,  11 B.  690. 

409.  Manner  of  Tender — After  such  notice,  the  debtor 
or  his  agent  must,  on  the  day  and  at  the  hour  appointed, 
be  present  at  the  place  where  the  property  to  be  delivered 
is  deposited;  and  there,  in  the  presence  of  two  witnesses 
residing  in  the  place,  make  a  real  tender  of  the  same  to 
the  creditor  by  showing  them,  if  he  be  present,  and 
designating  them  to  him,  and  by  offering  to  deUver  the 
same  to  him  immediately. 

0.  0.  2167. 

410.  Tender  of  Real  Property  or  Credits — If  the  object 
of  the  obligation  on  the  part  of  the  debtor  be  real  property, 
a  debt,  or  some  other  personal  right  which  the  debtor  has 
promised  to  sell,  transfer  or  convey  to  the  creditor,  such 
debtor  must  previously  give  written  notice  to  the  creditor, 
to  be  and  appear  on  a  certain  day,  and  at  a  fixed  hour,  at 
the  oflSce  of  some  public  notary  or  of  some  oflScer  exercis- 
ing similar  functions,  or  at  such  other  place  as  he  may  desig- 
nate, in  order  there  to  receive  the  sale,  cession,  transfer  or 
conveyance,  which  he  is  ready  to  make  to  him,  either  of  the 
real  estate,  debt  or  personal  right  which  he  had  con- 
tracted to  transfer  to  such  creditor. 
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When  the  debt  to  be  transferred  consists  in  bank  stock, 
the  tender  of  the  same  must  be  made  at  the  bank  whose 
stock  is  to  be  transferred. 

See  Bobbins  ys.  Martin,  43  A.  49L 

411.  Id.,  Manner  of  Tender — ^After  due  notice  having 
been  given,  the  debtor  must  appear,  either  in  person  or 
by  his  agent,  at  the  place  designated  pursuant  to  the  pro- 
vision  pf  the  preceding  article,  and.  there,  in  the  pres- 
ence of  two  witnesses  residing  in  the  place,  offer  to  the 
creditor,  if  he  appear,  to  execute  in  his  favor,  in  due 
form,  either  the  sale,  conveyance,  or  transfer  which  he  had 
contracted  to  execute. 

O.  C.  2167. 

413.  Deposit  at  Charge  and  Risk  of  Creditor — If  the 
creditor  refuse  to  accept  the  real  tender  thus  made  to 
him,  or  do  not  attend  on  the  day,  hour,  and  at  the  place 
designated  to  him  by  the  debtor,  to  receive  the  delivery 
of  the  property  contracted  to  be  sold,  conveyed  or  trans- 
ferred, as  prescribed  in  the  preceding  articles,  the  debtor 
will  have  the  option  either  to  retain  such  property  in  his 
possession  until  the  creditor  demands  the  same  judicially, 
or  to  deposit  it  at  the  charge  and  risk  of  such  creditor. 

413.  Places  of  Deposit — ^Written  Notice — Creditor 
Bound  for  Expenses — If  the  debtor  determine  to  deposit 
the  property,  it  must  be  deposited,  if  it  consists  in  specie, 
in  some  of  the  banks  of  the  State,  or  in  some  of  their 
branches;  if  in  goods,  merchandise,  or  some  other  per- 
sonal property,  the  same  must  be  deposited  in  some  store, 
warehouse,  or  other  safe  place,  for  the  account  of  the 
creditor. 

The  debtor  must  apprise  the  creditor,  by  a  written  notice, 
of  his  having  placed  the  property  in  deposit  and  of  the 
manner  of  his  having  effected  the  same;  he  shall  be 
bound  to  give  to  the  preservation  of  the  property  depos^ 
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ited  the  same  attention  as  he  would  give  to  that  of  his 
own  property. 

The  creditor  shall  be  bound  to  reimburse  all  the  ex- 
penses which  he  shall  incur  on  account  of  the  said 
deposit,  if  the  tender  is  decreed  to  have  been  properly 
made. 

0.  0.  2167;  0.  p.  407. 

414.  After  Valid  Tender  and  Deposit,  Thing  is  at  Risk 
of  Creditor — ^After  depositing  the  property  as  above  pre- 
scribed, should  it  perish,  be  spoiled,  or  its  value  dimin- 
ished, without  any  fault  on  the  part  of  the  debtor,  the  loss 
shall  be  on  the  account  of  the  creditor,  if  the  tender  be 
adjudged  valid. 

0.  O.  2167. 

415.  Costs  and  Expenses  After  Valid  Tender — If,  on 
the  trial  of  a  cause,  it  appear  that  previous  to  the  suit 
having  been  instituted  the  defendant  had  made  a  real 
tender,  in  the  form  above  prescribed,  of  the  sum  due  or 
of  the  property  demanded,  the  plaintiff  shall  be  decreed 
to  pay  all  the  expenses  incurred  for  the  preservation  of 
the  property,  if  the  same  has  been  deposited,  and  shall 
recover  only  the  sum  or  thing  tendered  to  him,  and  such 
interest  only  as  had  accrued  previous  to  bringing  the  action. 

0.0.2167;  O.P.  860. 

(A)  Intereet  only  to  Judicial  demand  allowed  in  oaee  of  vaUd  tender. 

MoStea  A  Value  vs.  Warren  A  Crawford,  26  A.  46S. 

(B)  Mere  announoement  of  wiUingne98  to  pay  i$  not  real  tender, 

Baoon  ts.  Smith,  2  A.  442 ;  6  L.  17. 

(C)  FormaUtiee  muet  he  ttrictly  pureued. 
Mudd  T8.  Stilles'  Heirs,  6  L.  17. 

(D)  Real  tender  saves  ooets, 

Rowlett  YB.  Shepherd,  4  L.  96. 

416.  Costs  Prior  to  Tender  Paid  by  Defendant— When 

the  real  tender  has  been  made  since  the  institution  of  the 
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suit  by  the  plaintiff,  though  the  property  has  been  placed 
in  deposit  as  above  prescribed,  the  defendant  shall,  never- 
theless, although  the  tender  be  declared  valid,  be  con- 
demned to  pay  the  costs  and  expenses  which  have  been 
incurred  up  to  the  date  of  such  real  tender;  and  the  plain- 
tiff shall  be  bound  to  pay  only  such  costs  as  have  arisen 
since  his  refusal  to  accept  such  real  tender. 

a  0. 3167. 

417.  Tender  at  Any  Stage  of  Stut — Real  tenders  may  be 
made  at  every  stage  of  the  suit,  previous  to  the  definitive 
judgment* 

aO.aa67;O.P.404. 

Bat  this  does  not  apply  where  plaintiff  most  make  tender  as 
condition  precedent. 

Farquhar  ys.  Ilea,  89  A.  876. 

418.  Repeal  of  All  Provisions  except  as  Contained 
Herein  and  in  Civil  Code — All  the  other  rules  relative  to 
real  tender  provided  by  the  Civil  Code,  not  re-enacted  in 
this  section,  and  which  are  not  contrary  to  the  provisions 
above  expressed,  must  be  observed;  but  all  the  provi- 
sions of  the  other  statutes  relating  to  the  same  subject 
are  hereby  repealed. 

a  a  3167,  3168. 

SECTION  n. 

Of  the  Amendments  which  may  be  made  to  the  Petition 
or  to  the  Answer ^  of  the  Consolidation  of  Causes^ 
and  of  Commissions  for  Examining  Witnesses^ 

419.  Amendments  of  Petition  After  Issue — After  issue 
joined,  the  plaintiff  may,  with  the  leave  of  the  court, 
amend  his  original  petition;  provided  the  amendment 
does  not  alter  the  substance  of  his  demand  by  making  it 
different  from  the  one  originally  brought, 

B.S.468;  0.  P.  431. 
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{A)  When  amendmenU  should  be  (Mowed: 

1.  When  ground  does  not  conflict  with  f  oimer  pleading,  but 
is  only  cmnnlative. 

Girand  ts.  Mailer,  ISA.  147;  Terrell  ts.  Boardm«n,84A.  808;  Jones 
TS.  Hanter,  a  A.  SM;  Biohardson  ts.  Fenner,  10  A.  699;  Smith  tb. 
Harrell,  16  A.  190;  Holmes  ts.  Ohleftan,  1  A.  186;  Mader  ts.  roz, 
16L.  1S2. 

2.  When  plaintiff  sues  as  a  corporation  and  plea  of  fiul  Uel 
corporation  sustained,  he  should  be  allowed  to  insert  names 
of  real  parties  plaintiff. 

Oongregation  of  Mt.  Oarmel  Choroh  ts.  Farrelly,  84  A.  684. 

8.  When  agent  suing  in  his  own  name  desires  to  ^^dose 
principal. 

Board  of  Liquidators  of  Hart  A  Hebert  ts.  Huguet,  88  A.  864. 

4.  When  plaintiff  originally  sues  as  liquidating  partner,  but 
subsequently  acquires  individually  the  assets  He  may 
amend  even  after  except  on. 

Payne  ts.  Fnrlow,  29  A.  160;  Laokcook  ts.  Olty,  86  A.  481;  Womaok  ts. 
Womaok,  2  A.  834. 

But  no  amendment  when  exception  of  no  cause  o^  action, 
or  any  peremptory  exception,  sustained. 

Baymond  ts.  Palmer,  86  A.  280;  BarbankTS.  Harris,  82  A.  886; 
Hart  TS.  Bowie,  84  A.  828;  Ursallne  Nuns  ts.  Dapaasao,  7  N.  S. 
646;  McOabbIn  ts.  Hastings,  27  A.  718,  OTerraled. 

5.  When  amended  petition  merely  supplies  omissions  in 
general  allegations  and  corrects  clerical  errors  and  prays 
as  in  original  petition. 

Payne  ts.  Ballroad  and  Steamship  Go.,  88  A.  166. 

6.  When  supplemental  petition  or  answer  merely  ampUfles 
original,  does  not  retard  suit,  and  does  not  affect  basis  of 
suit. 

Sonthem  Bank  ts.  Pllsbury,  81  A.  9;  Meyer  ts.  Farmer,  86  An.  787. 

7.  When  plaintiff  desires  to  correct  allegation  of  dates  of 

notes  sued  on. 

Bossey  ft  Co.  ts.  Bothohlld,  27  A.  816. 

8.  In  all  cases  where  no  injury  will  be  done  thereby  to  other 
party  not  taken  by  surprise. 

Jelks  TS.  Smith,  6  A.  674;  Haydel  ts.  Bateman,  2  A.  796;  XstUn  ¥»• 
Byder,20A.262. 

9.  To  allege  a  subsequent  promise  to  pay* 

Ledouz  TS.  Bnhler,  21  A.  180. 
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10.  To  correct  petitioii  by  alleging  residence  of  plaintiff  or 
correct  name  of  defendant  or  other  matters  of  form. 

Psyche  ys.  Faradol,  6  L.  880;  Thomas  ys.  Baillio,  7  L.  418;  Segar  Tt. 
Sorel,  11  L.  441;  Brewster  ys.  Saul,  8  L.  296;  LaUande  ys.  Terrlllr 
13  L.  7. 

11.  To  allege  appearance  of  legal  representatiye. 

Woodman  ys.  Bichardson,  lA  A.  606;  Jjanata  ys.  Macera,  30  A.  496. 

12.  To  change  action  from  possessory  to  petitory. 

Hooyer  ys.  Blohards,  1  B.  34. 

13.  To  allege  valne  of  property  and  its  location,  in  a  partition^ 
suit. 

Fix  YS.  Koepke,  44  A.  745. 

(B)  No  amendment  allowed. 

1.  Pending  trial,  changing  issues,  and  delaying  snit. 

SeYin  &  Gourdain  ys.  Caillouet,  80  A.  631 ;  Landry  ys.  Garnet,  1  B. 
862;  StiUey  ys.  Stilley,  30  A.  63;  Beard  ys.  Call.  4  B.  466;  Barrow  ys. 
Bank,  2  A.  453;  Morrison  ys.  Keller,  10  A.  643;  Petitpain  ys.  Vrey,  V^ 
L.  196;  Oakey  vs.  Murphy,  1  A.  872. 

2.  When  such  amendment  changes  issues. 

GuIIbeau  ys.  Thibodeau,  80  A.  1099;  Menefree  ys.  Johnson,  2  B.  374; 
Angamar  ys.  Ins.  Co.,  10  A.  178. 

(a)  As  ^  where    amendment  alleges  faUare  or  want  of 
consideration  after  general  issue. 

Bo&gni  YS.  Anderson,  82  A.  920;  StlUey  vs.  Sttlley,  20  A.  66;  Bemf8» 
YS,  Dwight,  8  A.  387;  Calvert  ys.  Tunstall,  2  L.  207;  Baboook  YSr 
Shirley,  11 K  74;  Avegno  vs.  Fosdick,  2:^  A.  109. 

(b)  Or  alleges  merger  of  note  sued  on  into  judgment. 

Oakey  vs.  Murphy,  1  A.  372;  Dennlston  vs.  Payne,  7  A.  833. 

8.  Where  case  is  called  for  triaL 

Spyker  vs.  Hart,  22  A.  684;  Case,  Beoelver,  vs.  Watson,  33  A.  860; 
Gravier  YS.  Calllon,  11 14. 371 ;  Sevln  A  Gk>urdain  vs.  Caillouet,  80  A.  681  ^ 
Duval  vs.  Kellam,  1 B.  68;  Cohn  A  Bruen  vs.  Levy,  14  A.  865;  LyDoh 
vs.  Crain,  3  A.  905;  Dabbs  vs.  Hempken,  8  B.  123;  Kyle  vs.  Van 
Bibber,  7  A.  676;  but  see  1  M.  176. 

4.  Where  facts  sought  to  be  alleged  were  known  and  could 
have  been  alleged  in  former  answer. 

Lynch  vs.  Crain,  2  A.  906. 

5.  Where  object  is  to  substitute  another  name  for  that  of 
plaintiff. 

Caracel  vs.  Ooulon,  2  M.  148;  Succession  of  Delassize,  8  B.  269;  Dun- 
can vs.  Helm,  21  A.  808;  Jones  vs.  Jenkins  9  P,  180. 

6.  Where  exception  of  no  cause  is  sustained. 

Hart  vs.  Bowie,  84  A.  825;  National  Bank  vs.  Moss,  41  A.  382;  Abadie 
vs.  Berges,  41  A.  281. 

7.  To  cure  fatal  defect  in  injunction. 

Bhodes  vs.  Union  Bank,  7  B.  63;  Bagley  vs.  Tate,  10  B.  46. 
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(C)  At  whcU  time  allowed: 
Before  and  after  issne  joined. 

Merrill  yb.  Lattlmore,  13  B.  188;  Oasquet  tb.  Johnson,  1  L.  4S8;  McMol* 
len  Tt.  Jewell,  8  A.  189;  Suooeeslon  of  Bonsan,  7  R.  486. 

(D)  Matter  of  diecretUm. 

Benolt  Ys.  Hebert.  1  L.  313;  Spencer  yb.  Conrad,  9  B.  79;  McCabbIn  n. 
Hastings,  37  A.  715. 

(E)  Leave  of  oowrt  or  eoneent  neoeaeary, 

TuUos  YS.  I«ane,  45  A.  888 ;  Baines  Y8.  HIgglns,  3  L.  330 ;  Trahan  ts.  McManni, 
3  L.  310;  Callaway  ys.  Webster,  1  B.  65a;  Bhodes  ys.  SohoUleld,  6  A.  358. 

When  once  filed,  amendment  can  not  be  ruled  out  ex  proprio 
motu. 

Heirs  YS.  Corcoran,  15  A.  094. 

{F)  Aifldavit^'-when  required: 

In  amendment  in  matters  of  injunction. 

Maillot  YS.  Martin,  15  A.  40;  Calderwood  ys.  Trent,  9  R.  337. 

{O)  Anewer  to  amendment: 

Must  be  made  immediately  unless  time  is  asked  and  granted. 

Woodman  ys.  Blohardson  A  MoFee,  15  A.  606;  Bstlln  ys.  Byder,  30  A. 
363;  Merrill  ys.  LaUimore,  13  B.  188. 

(H)  Service  of  amendment: 

1.  When  not  necessary. 

Chafle  A  Bro.  ys.  Thornton,  38  A.  887;  8  M.  898;  Flynn  ys.  Flynn,21 
A.  168. 

2.  When  necessary. 

Loquet*s  Heirs  ys.  Pierce,  5  L.  861. 

430.  Amendment  of  Answer — ^The  defendant  may  also 
amend  his  answer,  subject  to  the  same  rules,  and  add  to 
it  new  exceptions ;  provided  they  be  not  of  the  dilatory 
kind.  After  answering  on  the  merits,  dilatory  exceptions 
shall  not  be  raised  by  way  of  amendment,  unless  with  the 
consent  of  the  plaintiff. 

C.  p.  431 ;  Farrell  Y8.  Austin,  8  A.  637;  Baston  ys.  Dagat,  4  L.  89S. 

(A)  Intervener  may  amend  provided  miit  i$  not  delayed. 
Gillls  YS.  Carter,  39  A.  696;  Sacoessionof  Banm,  11  B.  814. 
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:  d^endaiU  oa*  not  amend  after  evidoiuse  Ivu  been  eonoludod. 
Md  aiatoB  TB.  Bank  of  U.  B.,  U  B.  118. 
r  after  JndgmeDt. 
JaiielT«.BlolMrd,aL.(ST;  17 1.  SI. 

endment  oUowed  plaading  exUngMUhmmt  of  de&t  by  other 


dUaiory  exception  aUmoed  after  onawer. 

or^ion  in  tiUowing  amendment  tiot  iightly  ditturbed. 

ker  Ti.  Lllllea,  1 1.  396;  Peony  it.  Parhftm,  1  A.  1TB. 

egaibm*  qf  amended  anewer  or  petition  muat  be  proved; 
fUinff  amonnte  to  notMng. 


len  ptaintiff  aUeget  new  mattera  of  tubetanee  to  meet  exeep- 
f  no  caiue,  he  must  pay  ooaU  up  to  filing  amendment. 

'Cftnd  T>.  DalBwIie,  U  L.  US. 

moteKoI  amendment*  tofU  not  ajfect  judgment. 


Answer  to  Amended  Petition — When  one  of  the 
has  amended  either  his  petition  or  his  answer,  the 
jarty  has  the  right  of  answering  the  amendment; 
nust  be  done  immediately,  unless  the  amendment 
iuch  nature  as  to  induce  the  court  to  grant  further 
ir  answering  the  same. 


I  a  new  euit;  no  right  to  delay  unleM  ffranted,  and  no  delay 
n1  when  amendment  ia  iff  form  only. 

xliiiui  TI.  Klohardson  A  HoFee,  111  A.  WB. 

I  where  amendment  contain*  matters  of  swbetanoe,  d^ault 
be  taifcen  in  aAeertoe  of  antwer. 

iniTi.Brown.ll  A.  4S1;  AUaln  ts.  Fraston,  II.  ma;  1  L.  U;  Knigbt  tb. 
■Igbt,  U  A.  SO;  Oaldvell  Ti.  Fslee,  1 L.  UO;   HuKbei  TB.  Bftmaou,  » 


422-424  Consolidation — CoMHissiON. 

433.  Consolidatioii  of  Causes — When  the  parties  have 
instituted  against  each  other  several  suits,  either  as  prin- 
cipal or  incidental  demands,  before  the  same  tribunal, 
the  court  may,  at  the  request  of  one  of  the  parties,  order 
that  the  same  be  consolidated,  if  from  their  nature  they 
may  be  compensated,  in  order  that  they  may  be  all  de^ 

cided  by  one  single  judgment, 
o.  p.  i4e. 

(A)  Ckmaolidated  miiU  form  but  one  and  0€Ui  party  muH  appeal 

from  Judgment  in  coneolidated  ca$e, 
Vasoooa  ts.  Woodward,  85  A.  fi56. 

(B)  DepoeiHona  in  prior  suit  between  same  partiee  on  same  iMiier 

receivable  in  evidence, 

OanDon  ts.  White,  16  A.  85;  Olossman  ts.  Barbanoy,  7  B.  438. 

433.  When  Consolidation  Ordered— Consolidation  of 
suits  may  be  ordered,  whenever  a  demand  in  warranty 
has  been  instituted  before  the  same  court  separately 
from  the  main  action,  provided  the  two  suits  are  ready 
for  trial  at  the  same  time. 

434.  Commission  to  Take  Depositions — When  either 
the  plaintiff  or  the  defendant  has  witnesses  whom  he 
wishes  to  be  heard  in  support  of  his  claims,  he  must  cause 
the  testimony  of  such  witnesses  to  be  taken  in  writing,  to 
be  read  in  evidence  on  the  trial  of  the  cause,  pursuant  to 
the  rules  of  the  respective  courts. 

0.  p.  480,  4S9,  467,  464;  B.  S.  488,  512,  607, 618,  621;  42  A.  60. 

(A)  When  taken: 

At  any  time  after  the  service  of  citation. 
Mayor  vs.  Savory,  4  B.  1. 

(B)  Crossing  interrogatories  without  names  and  residence  of  toil- 
nesses  waives  defect, 

Denton  vs.  Hordock,  6  B.  127. 

(C)  Party  not  bound  to  execute  commission* 
Trustees,  etc., vs.  Lee,  4  L.  229. 

Nor  take  evidence  of  aU  witnesses. 

Bramstein  A  Bendor  vs.  Crescent  Ins.  Co.,  24  A.  689. 

324 


Commission — Depositions.  425 

Irict  /ornM  prewrftwd  by  Arta.  4S5,  426,  427,  428  O.  P.  wA 

U&uMd    where  party  waa  pruent  by  eottnael  at  taking    <if 

tpoaitiotu. 

loceMlon  o[  Segoiul,  3  A.  U8. 

»Hmony  of  pUxifttiff  or  d^endant  may  be  lafcen  under  oommfS' 

oLeif  ft  EendKll  ti.  SnooauEon  ol  HuusLcker,  n  A.  lUS. 

■terrogatoriea  to  o«rtain  named  uiitnettea  "and  others,^'  duly 

led,  are  admiatible. 

ladru  A  Co.  Ts.  Steamer  Webster,  11  A.  108. 

hat  oauae  it  aummary  wilt  not  prevent  iuuing  of  commiMtons. 

[dell  Ti.  Slgbtor,  «  K.  09. 

ijeetiont  made  mutt  be  paated  upon  btjfore  reception  in  evi' 

>rre(  vs.  BoQTlllkln,  n  A.  W. 

■d«r  for  oommiMton  by  olerfc.  /Muinp  of  commiaaion  eguiva- 
to  order. 

irrlbervs.  Lattlng.BA.  IW;  OuinoD  r*.  WbJta,  18  A.  88. 

;.  Conunisslon  to  Obtain  DepositioDS  of  Witnesses 
f  Parish — If  the  witness,  whom  either  the  plaintiff 
ifendant  wish  to  be  heard  reside  out  of  the  parish 
lich  the  suit  is  pending,  such  plaintiff  or  defendant 
be  entitled  to  obtain  from  the  court  a  commission, 
ted  to  some  judge  or  justice  of  the  peace  of  the 
where  such  witness  resides,  or  to  any  other  per- 
luthorized  by  law  to  administer  oaths,  to  take  his 
)itions. 

S.  SU, ««,  SOT,  «08,  SU,  sit,  1988,  K/K;  O.  F.  780;  Balne  Ti  Wilson,  18  T.  80. 

gning  commitiion  by  Judge  i*  order  for  oommiaeion  to  iMue. 
'adIonlTS.  Oooper,  1  A.  SK;  OumoitTS.  Wblte,  16  A.  SS;  f«rriber  TS.Lat- 

[iDg,9A.  lea. 

oUoe  of  time  and  place  <^  taking  depoettiotu. 

eed  not  be  glTon  when  oppoitanity  to  croM  interrogfttoriM 

Allowed. 

laqaM  v>.  Jabman,  1 L.  tit, 
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426-428  Commission,  How  Obtained. 

436.  Manner  of  Obtaining  Commission — Service  on 
Counsel — The  party  wishing  to  take  the  deposition  of  a 
witness  pursuant  to  the  provision  of  the  preceding  article, 
must  annex  to  the  commission  which  he  has  obtained  to 
that  effect,  written  interrogatories,  containing  the  ques- 
tions to  be  put  to  the  witness;  such  interrogatories,  pre- 
vious to  being  sent,  must  be  submitted  to  the  adverse 
party  (who  may  add  to  the  same  whatever  questions  he 
wishes),  and  served  on  him  or  his  counsel,  three  days 
previous  to  having  them  forwarded,  in  all  cases  where 
they  are  required  by  law  to  be  submitted. 

B.  S.  556,  606, 607, 610,  8971. 

Service  on  counsel  or  party  permitted;  no  notification  neces- 
sary. 

Hallook  vs.  Oamthen,  5  B.  190. 

427.  Id.  Service  on  Party  Opposite — If  the  adverse 
party  is  not  represented  by  an  advocate  on  record,  de- 
fend himself  his  cause,  or  su£Eer  a  judgment  by  default  to 
go  against  him,  the  party  on  whose  motion  the  commis- 
sion has  been  granted,  must  cause  the  interrogatories  in- 
tended to  be  put  to  the  witness  to  be  notified  to  such 
party,  in  order  that  he  may  add,  within  three  days,  if 
such  party  reside  at  the  place  where  the  court  is  held, 
whatever  interrogatories  he  wishes  to  put  to  the  witness 
on  his  part. 

B.S.607. 

438.  When  Notice  of  Place  and  Time  for  Examination 
Unnecessary — If  the  adverse  party,  having  no  advocate,  as 
above  expressed,  reside  in  the  parish  where  the  deposition 
is  to  be  taken,  it  shall  not  be  necessary  for  the  judge  or 
justice  of  the  peace,  to  whom  the  commission  is  directed, 
to  give,  before  examining  the  witness,  written  notice  to 
such  a  party,  of  the  place  and  day  when  the  deposition 
of  the  said  witness  shall  be  taken,  saving  to  both  parties* 
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er  of  them  the  right  of  being  present,  if  they  think 
>er,  to  the  taking  of  the  said  deposition,  but  without 
permitted  to  add  any  further  questions  to  those  con- 
in  the  aforesaid  interrogatories,  except  with  the 
it  of  the  other  party. 

l.<OT,Sia,«U,eil;  aP.lM.USi  UnderwcHXlTLLBaKpere,  iaA.TS«. 

,  Service  by  Posting  in  Cotirt  When  Party  is  Ab- 
ad  Unrepresented — But  when  the  adverse  party,  hav- 
>  advocate  on  record  resides  neither  at  the  place 
the  court  is  held,  nor  in  the  parish  where  the  depo- 
is  to  be  taken,  the  mode  of  giving  notice  to  such 
shall  be  by  delivering  to  the  clerk  of  the  court  a 
af  the  interrogatories,  to  be  by  him  stuck  up  in  his 

lies  In  all  Cases  of  Notice  to  Such  Parties— This 
lall  govern  in  all  cases  where  written  notice  is  re- 
to  be  given  to  a  partj'  in  a  suit  who  has  no  advocate 
:ord,  and  who  does  not  reside  at  the  place  where 
urt  before  which  the  cause  is  pending  is  held. 

Depositions  of  Witnesses,  Old,  Infirm  or  About  to 
; — -When  the  witness,  whom  either  the  plaintiff  or 
lant  wishes  to  examine,  resides  in  the  parish  where 
use  is  pending,  but  is  old,  infirm,  or  about  to  depart 
he  State,  so  that  the  party  having  need  of  his  testi- 
fears  that  he  may  be  deprived  of  the  advantage  he 
s  to  derive  from  the  same,  such  party  may,  on  mo- 
btain,  even  before  issue  joined  in  the  suit,  by  swear- 
the  facts  on  which  he  relies  in  support  of  his  appli- 
,  a  commission  from  the  court,  directing  the  depo- 
ol  auch  witness  to  be  taken  by  any  judge  or  justice 
peace  of  the  place,  after  having  given  notice  either 
adverse  party  or  to  his  advocate,  as  above  provided, 
onable  time  must  be  given  to  enable  such  party  or 
i^ocate  to  attend  at  the  examination. 
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In  this  case,  it  is  not  required  that  the  party  who  has 
obtained  a  commission  to  examine  witnesses  should  com- 
municate the  written  interrogatories  to  the  adverse  party 
or  to  his  advocate. 

Testimony  May  Always  be  Taken  Out  of  Court- 
Parties  in  all  cases,  except  criminal  and  civil  jury  cases, 
may  take  testimony  of  witnesses  out  of  court,  who  reside 
in  the  parish  where  the  cause  is  pending,  on  complying 
with  the  laws  providing  the  manner  of  so  doing. 

B.  S.  614,  615 ;  0.  P.  iU,  188,  486,  440,  467, 934. 

Taking  testimony  of  physicians  living  more  than  ten  miles 
from  court  house. 

Act  103  of  E.  S.  1877,  p.  177. 

43Z.  Compulsory  Attendance  of  Witnesses  Under  Com- 
mission— The  judge  or  justice  of  the  peace,  to  whom 
commissions  for  taking  testimony  are  directed,  shall 
cause  such  witnesses  to  be  summoned  to  appear  before 
him,  for  the  purpose  of  giving  their  testimony;  such  judge 
or  justice  of  the  peace  may  compel  the  attendance  of  such 
witnesses,  if  they  refuse  to  appear,  in  the  same  manner 
as  in  causes  pending  before  him. 

O.P.  185. 

43a.  Oath  of  Witness — ^Reducing  Depositions  to  Writ- 
ing— ^When  witnesses  thus  summoned  appear,  the  judge 
or  justice  to  whom  the  commission  has  been  directed  shaU 
swear  each  of  them  to  declare  the  truth  of  the  questions 
put  to  them  in  the  cause ;  they  shall  reduce  to  writing  the 
answers  of  such  witnesses  to  the  interrogatories  annexed 
to  the  commission  or  to  the  questions  put  to  them  by  the 
parties  or  their  advocates,  if  the  same  be  present,  in  the 
cases  where  it  is  not  necessary  that  such  questions  be  put 

in  writing, 
a  p.  185. 

(A)  It  need  not  appear  who  wrote  down  depoHHonB, 
Ferrlber  Tt.  Lattlng,  9  A.  160;  Blair  ▼•.  Oollliu,  15  A.  688. 
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^B)  Nor  that  annom-f  toore  r«ad  to  wUhm§. 
Morrlton  t*.  WhlM,  IS  A.  100. 

'C)  Where  eommimUm  to  tak«  Utttmonjf  in  aiMher  8taU  U  direoted 
to  a  particular  oommieeUmer,  hit  offleial  quaUtg  need  not  5a 
proeed. 


'D)  8ueh  eommUHonert  are  State  offloert  and  Mali  and  tignaturei 
are  rteognited. 

Dvlgbt  TL  6pluie,ll  a.  W7. 

(E)  Whtn  not  epeefJleaUj/  named,  oommUtioner'e  capacity  iwttt  be 
proved. 

Buelll  Ti.  Lynis,  t  A.  W;  Tbatoher  ti.  Goft,  1>  I.  KL 


(F)  Oapacity,  hoto  proeed. 


'0}  Witneaa  himietf  or  «oe»  third  pertone  not  intsreeted  may  torite 
down  anewert. 

3u(laa  V*.  ChrlatEan,  H  A.  SM:  Dwlght  T*.  Splue,  II  K.  487;  Bank  tb. 
Laiiioih«,eB.  B;Beale  and  Wltevi.  Brandt  and  Wife.  T  I.  W;  IM.S.Uli 
va.Blcliar(lM>n.UA.IWi  BlairTB.  OoUini.ll  A.ML 


fl)  WUnef  may  tign  at  end  i^proeeu  verbal. 

Baatlaa  va.  ClirlatMen,  H  A.  881. 

(J)  Depoettion  not  properly  authenttoated  maji  be  witMrowt  awd 
returned  for  that  purpoee. 

Oalmea  Ti.  Btons,  7  A.  IBI. 

(K)  Proees»  verbal  need  not  under  pain  Cff  nuUity  imm«diately  /ol- 
low  examination  (/  vritneaeee. 

Lm'i  Beln  vi.  Borke,  >0  L.  OCT. 

(L)  Joint  fteaminotion  (/  vMneeeei  permitted. 
Olark  ra.  Clark,  11  L.  170. 


433-435  Commission — Execution. 

433.  Mode  of  Execution  of  Commission — ^Return  to 
Clerk — After  the  depositions  have  been  taken  as  above 
directed,  the  judge  or  justice  of  the  peace  before  whom 
they  have  been  taken  must  cause  the  same  to  be  signed 
by  the  witness,  or  in  case  such  witness  can  not  sign,  have 
his  mark  affixed  to  the  same  in  his  presence.  He  shall 
then  draw  a  verbal  process  of  the  taking  of  such  depo- 
sition, annex  the  same  to  the  commission  and  interroga- 
tories,, if  there  be  any;  the  whole  must  be  inclosed, 
sealed,  and  directed  to  the  clerk  of  the  court. 

&.  S.  607,  S68, 611,  613, 631,  633. 

(A)  Deposition  need  not  he  fcLStened  to  commtMton.     8afficieni  if 

incloeed  %Mh  $ame. 

Parker  ts.  Brashear  A  Barr,  16  L.  69. 

(B)  Language  of  process  verbal  immaterial;  if  substantially  cor- 
rect, it  is  sufficient. 

ToUett  T8.  Jones,  8  R.  375. 

434.  When  Notice  Necessary,  It  Must  Be  Proved — The 
party  on  whose  application  such  depositions  have  been 
taken,  must,  before  he  can  use  the  same  as  evidence  in  the 
cause,  show  that  the  adverse  party  has  been  served  with  a 
written  notice  of  the  time  and  place  designated  for  taking 
such  depositions,  as  well  as  with  a  copy  of  the  interroga- 
tories intended  to  be  put  to  the  witnesses,  in  all  cases 
where  such  notice  is  required  pursuant  to  the  provisions 
above  enacted. 

B.  S.  615;  0.  P.  438;  see  Smelser  vs.  Williams,  4.  B.  158. 

Notice  need  not  be  given  when  opportunity  given  to  cross- 
interrogatories. 

Gasquet  vs.  Johnson,  1 L.  435. 

435.  When  Notice  Not  Required — But  such  notice  shall 
not  be  required,  if  the  judge  or  justice  by  whom  the  dep- 
ositions have  been  taken  certify  that  he  himself  notified 
the  adverse  party  of  the  time  and  place  fixed  for  taking 
such  depositions  before  him. 

R.  S.  559,  606,  613,  8978;  C.  P.  138.  489,  467. 
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436.  Commisaion  for  Non-Resident  Witness — When  the 
tness,  intended  to  be  examined,  lives  out  of  the  StatCf 
shall  be  sufficieot  for  the  party,  wishing  to  take  his  testi- 
jny,  to  apply  for  the  same  to  any  judge  having  jurisdic- 
<n  of  the  cause,  and  swear  to  the  materiality  of  the 
(timony. 

0.  p.  IM,  tSS,  <67 ;  SMCe  ez  rel.  Leohe  ts.  Wagner,  il  i.  BS. 

)  Ajjtdavit  neoesaary  if  not  waived  by  erotgifig. 

Lee  TH.  Lee,  1  A,  SIS;  FoUe  tb.  KIttrldge,  ISA,  m. 

)  No  continuance  on  oocount  of  non-return  of  commission  when 
imple  time  is  had, 
Klrkland  tb.  Hurls,  30  A.  IW. 

)  But  when  parish  ts  distant  and  time  short,  continuance  allowed. 

KLmb&U  Ti.  Dium,  11 L.  «M;  Tuletoa  tb.  BrJusler  A  Co.,  13  A.  lie. 

437.  To  Whom  Commissioa  Directed — Commissions  to 
amine  witnesses  out  of  the  State  may  be  directed  to 
y  judge,  justice  of  the  peace,  magistrate,  or  other  per- 
il residing  at  the  place  where  such  witnesses  live,  or 
any  commissioner  appointed  by  the  Governor  of  the 


438.  Interrogatories  Accompany  Commissioa — Such 
mmissions  must  be  accompanied  with  the  interroga- 
tes, after  the  same  have  been  duly  communicated  or 
dfied  to  the  adverse  party  or  his  advocate.  If  the 
verse  party  reside  at  the  place  where  the  depositions 
!  to  be  taken,  such  party  must  be  notiBed  of  the  same 
the  manner  provided  relative  to  taking  the  depositions 
witnesses  residing  in  the  State. 

ap.  u8iB.s.B9e,eii. 

439.  SetomDay — ComnuBsion  Issues  After  Citation — 
lie  to  Recelye  Depositions — In  all  cases  where  the 
urts  grant  commissions  for  taking  testimony  either  out 

the  State  or  in  another  parish,  they  must  fix  a  term  for 


439  Commission — Return  Day,  Etc. 

returning  the  same.  In  doing  this,  they  must  take  into 
consideration  the  distance  and  the  existing  mode  of  com- 
munication ;  provided,  that  commissions  to  take  testimony 
may  issue  at  any  time  after  the  service  of  petition  and 
citation ;  and  whenever  a  commission  to  take  testimony 
shall  have  been  returned,  the  party  intending  to  use  the 
depositions,  taken  under  the  same,  may,  on  fihng  the 
same  in  the  clerk's  ofSce,  file  a  notice  or  take  a  rule, 
which  must  be  served  on  the  opposite  party  or  his  counsel, 
to  show  cause  why  the  same  should  not  be  used  as  evi- 
dence in  the  case;  whereupon  the  party,  on  whom  the 
rule  is  taken,  shall  be  bound  to  urge  any  objections,  if  any 
he  have,  to  the  admission  in  evidence  of  said  depositions 
founded  on  any  irregularity  in  the  execution  of  said  com- 
mission, and  if  he  fail  so  to  do  before  the  cause  is  called 
up  to  trial  on  its  merits,  all  such  objections  shall  be  con- 
sidered as  waived;  provided,  that  no  objections  to  the 
deposition,  except  such  as  are  founded  on  irregularity  in 
executing  the  commission,  shall  be  decided  on  in  such 
rule. 

C.  p.  188,  424,  486, 467;  R.  8. 012, 064, 096, 618, 8969. 

(A)  Making  of  rule  absolute  cures  defects  of  fcrm^  such  as: 

1.  That  alleged  sick  witness  was  really  able  to  attend. 

Groves  ts.  Steel,  2  A.  48L 

2.  That  witness  was  incompetent  to  testify. 

Goldenbow  ▼•.  Wright,  18  L.  872. 

8.  That  all  cross-interrogatories  were  not  answered. 

Anderson  ts.  Dinn,  17  L.  170. 

(B)  Oljections  must  he  specific, 
Ins.  Co.  TS.  Sdmondson,  0  L.  800. 

(C)  Objections  to  questions  must  be  made  before  oomminUm  /or- 

warded. 

Winn  vs.  Twogood,  9  L.  422. 

(D)  Where  excluded  depoMions  ujiU  not  affect  the  oause^  jttdgmemt 

not  disturbed  and  cause  not  remanded, 
Eastman  TS.  Bailway  Co.,  85  A.  1022. 
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}  Return  day,     Eoidenee  taken  after  return  day  not  extended  ore 
not  admiteibXe. 

Wlgglnava.  Galer,  nA.lT7i  Foll&in  n.  LeteTre,  t  B.  IC 

)  But  oommUeUm  not  null  becauM  tto  return  day  ia  fixed. 


')  Whore  deJecA*  are  pointed  out  not  due  XoSavSX  of  party,  neto 
iommiMton  i»»ae»  and  oontinuanea  aUouied. 

Tarlelou  vs.  Brlngler,  IS  A.  liS. 

440.  Depositions  Taken  for  Use  in  Suit  Apprehended, 
t  not  Actually  Brought — li  one  state  under  oath,  in  a 
Lition  to  a  competent  court,  that  he  has  reason  to  appre  - 
nd  that  a  person  named  in  the  said  petition  intends  to 
ititute  a  suit  against  him  for  a  cause  of  action  therein 
:  forth;  and  that  he  fears  that,  previous  to  the  institution 
such  suit,  a  witness,  whose  evidence  is  necessary  to  his 
fence,  may  die  or  depart;  in  such  case,  the  court  may 
ect  the  testimony  of  such  witness  to  be  taken,  either  be- 
■e  them  or  before  any  judge  or  justice  of  the  peace 
om  they  may  appoint  for  that  purpose,  after  written 
lice  having  been  duly  served  on  the  adverse  party,  or, 
absent,  by  posting  it  up  in  the  clerk's  office,  and  the 
timony  so  taken  shall  be  evidence  on  the  trial,  should 
:  witness  examined  be  dead  or  absent. 

a  p.  us,  lM,t6T. 

SECTION  III. 

Of  Experts,  Auditors  of  Accounts  and  yuuicial 

Arbitrators. 

141.  Experts — Persons  versed  in  the  knowledge  either 
a  science,  an  art,  or  a  profession,  selected  in  order  to 
e  their  opinion  on  some  point  or  question  on  which  the 
:i8ioQ  of  a  cause  depends,  are  termed  experts. 


442-443  Experts — Auditors — Arbitbators. 

1.  Experienced  railroad  man  may  give  opinion  as  to  time 

necessary  to  bnild  a  bridge,  or  on  other  matters  connected 

with  their  business. 

Hamilton  vs.  Railroad  Co.,  M  A.  971. 

2.  Experts  to  examine  signature. 

Benfleld  TS.  Hewlett,  9  M.  4L 

44a.  When  Experts  will  be  Appointed — ^Experts  may 
be  appointed  whenever  the  court  deem  them  necessary 
in  order  to  obtain  information ,  or- at  the  request  of  parties 
to  the  suit. 

1.  Court  may  appoint  experts  ex  propria  motUf  uid  appoint- 
ment  matter  of  discretion. 

Cameron  vs.  Lane,  86  A.  716;  O'DonnoU  TS.  Henry,  Forrest  &  Co.,  M 
A.  840. 

2.  But  not  to  consider  matters  of  pleading,  which  is  business 
of  judge. 

state  ex  reL  Attorney  General  ts.  Lazaroa,  89  A.  143. 

8.  Experts  must  not  act  on  information  derived  from  circum- 
stances of  case. 

LeOarpentler  vs.  Delery's  Sxr.  3  M.  218. 

443.  Auditors  for  Investigation  of  Intricate  Accounts — 
In  causes  which  require  the  investigation  of  long  and  in- 
tricate accounts,  the  court  may  appoint  auditors  to  ex- 
amine such  accounts,  and  who  shall  state  the  same  in 
their  report  to  the  court. 

1.  Long  and  intricate  accounts,  requiring  minute  and  critical 
investigation,  should  be  submitted  to  auditors,  and  case 
will  be  remanded  for  that  purpose. 

Hayes  vs.  Bhodes,  86  A.  851;  Breen  vs.  Downey,  84  A.  1217;  Spraggin 
▼8.  White's  Bxr.,  4  N.  S.  296;  Bird  vs.  Black,  6  A.  193;  MeOonneU  ts. 
Pasley,  81  A.  682;  Board  of  Commissioners  yb,  BIddell,  86  A.  106; 
Keough  TS.  Foreman,  88  A.  1484. 

2.  Reference  is  pure  matter  of  discretion. 

Guinaalt  vs.  LeCarpentier,  19  L.  240;  Caulker  ts.  Banks,  8  N.  S.68L 
8.  Appointment  of  liquidator  matter  of  discretion. 

Pratt  TS.  MoHatton,  U  A.  260. 

4.  Ex  parte  appointment  of  liquidator  of  firm  illegal. 

Walmsley  A  Patterson  vs.  Mendelsohn  A  Newman,  81  A.  162. 

5.  liquidator  may  be  appointed  in  vacation. 

city  TS.  Gauthreaux,  82  A.  1126. 
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14.  Judicial  Arbitrators  to  Decide  Feading;  Suit— 
;o  both  parties  to  a  suit  pray  that  their  dispute  may 
lubmitted  to  the  decision  of  judicial  arbitrators,  to 
nutually  appointed  by  such  parties,  the  judge  shall 
ct  the  cause  to  be  referred  to  such  arbitrators  as  the 
ies  have  selected  to  decide  between  them,  either  as 
trators  or  as  amicable  compounders,  according  as  the 
ies  may  have  determined  in  their  submission;  which 
nissioa  must  be  fully  spread  on  the  records  of  the 
t,  as  the  rule  which  must  govern  the  arbitrators  in' 
leriag  their  award. 

£.8.  n81.38Sl;TbompK>n  AOO.TI.  IfoultOQ,  U  A.  M7i  0.  a  Km,  IIN;  O.T. 


I.  May  be  umnlled  for  fraod  dr  osarp&tion. 

Oxaxj  Ti.  Beal,  IT  L.  38K. 

i.  Bat  where  they  act  as   amicable   componnden  their  de* 
clsloaa  are  final. 

Davli  *i.  Leeds,  T  I.  476;  Hopklni  t%.  Ll  Weitem  R.  K.  Co.,  «t  A.  1118, 
HoBtvi-ZaiiM.  ISA.M»;  UA.  (7;  Bird  tb.  Laoook.lA.m;  CobbTI. 
Puhkm,  «  A.  l<8i  Doiio*ui  ti.  Owen  A  Ibnueii,  ID  A.  Ml: 

Bat  not  where  they  go  beyond  their  anthorl^  or  power. 
In  re  Wallaoe,  eto.,  II  A.  m. 

I.  Is  not  this  Article  nnconstltatlonal  aa  preacilblng  t,  mode 
of  trying  cases  not  «athorlsed  by  conatitation. 

See  Stale  tb.  Jadge.  B  A.  Bli  Hnyes  Ti.  Hayea,  10  A.  Mi;  Gkgnet  T*. 
OJty,  It  A.  MI. 


i.  Reference  to  arbitrators  will  not  anthorize   dlsmleaal  of 

BQit. 

Flower  TI.  O'Oonnor,  T  L.  IBS. 
1.  Case  la  still  l>efore  cooit. 

Fielding  TS.  WeaCermeler,  10  A.  Gl. 

},  SabmlHloD  to  arbltraton  mnst  be  in  writing. 
Baxter  *■.  Slaten  of  Olurlt;,  U  A.  681. 


445-448  Experts — ^Arbitrators — ^Umpire. 

445.  Reference  to  Arbitrators  Must  be  at  Request  of 
Both  Parties — ^The  court  can  not,  ex  officio ^  or  at  t^e  re- 
quest of  only  one  of  the  parties,  refer  a  cause  to  the  de- 
cision of  arbitrators,  without  the  consent  of  the  other 
party. 

446.  Appointment  of  Arbitrators  and  Umpire — ^When 
either  experts,  auditors  of  accounts,  or  judicial  arbitrators 
are  to  be  appointed,  each  party  shall  name  one,  and  a 
third  shall  be  appointed  by  the  court  to  act  as  umpire,  in 
case  the  two  should  not  agree. 

If  the  parties,  or  either  of  them,  neglect  or  refuse  to  ap- 
point, the  judge  shall  name  all  three. 

If  there  be  several  plaintiffs  or  defendants,  or  other  par- 
ties in  the  cause,  all  the  parties  having  the  same  interest 
shall  name  together  one  expert,  auditor,  or  arbitrator,  as 
the  case  may  be. 

0.  0.  8109,  8117,  €t  Mf . ;  0.  P.  825. 

Ex  parte  appointment  of  experts  null. 

Boper  TS.  Magee,  10  A.  6L 

447.  Where  One  Expert,  etc..  Alone  is  Chosen — The 

parties  may  agree  that  only  one  expert,  auditor,  or  arbi- 
trator, shall  be  appointed  in  the  cause ;  and  if  they  agree  in 
their  choice,  the  court  shall  appoint  the  person  mutually 
designated  by  them,  or  in  case  they  can  not  agree  in  the 
choice,  nominate  one  ex  officio. 

448.  Notice  of  Appointment — Oath — Report — Experts, 
auditors,  or  judicial  arbitrators,  so  nominated,  must  be  noti- 
fied of  their  appointment  by  either  of  the  parties,  who  shall 
deliver  to  them  a  copy  of  the  order  of  the  court.  They 
must,  at  the  request  of  such  party,  take  an  oath  before 
any  judge  or  justice  of  the  peace,  to  perform  faithfuUy 
their  functions ;  this  oath  must  be  taken  in  writing,  at  the 
foot  of  the  copy  of  the  order  of  the  court.    It  must  be  an- 
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I  to  the  report  which  such  experts  or  auditors  shall 
in  the  case,  or  to  the  award  which  such  arbitrators 
'euder. 
a«iu. 

Report  not  faomologat«d  of  experts  not  shown  to  hsve  boea 
■worn  msy  be  contradicted  by  other  evidence. 

lIoone7  tl  Cage,  t  R,  m. 
Osth  flnt  reqnisite. 
UooDoy  Ti.  Cage,  S  B.1M;  Locke  ii.  Dakfn,  UI>  lU;  Donorui  Tiu 
Owen,  IV  A.  «e. 

Swearing  toTeport  is  not  sacb  osth. 

Panny  t».  Cul,  ID  A.  Ml. 
Oath  may  be  taken  after  rednctdon  of  report  to  writing. 

Nott  TI.  Daanoy,  T IL  1. 

>.  Sefusal  of  Experts,  Auditors,  etc.,  to  Serve — Per- 
ippoioted  as  experts,  auditorsi  or  arbitrators,  if  they 
i  to  act  as  such,  must  immediately  notify  their  re- 
to  the  court,  in  order  that  their  place  may  be  filled 
other  appoiotment,  at  the  request  of  either  partias. 

.  No  Resignation  After  Oath  and  Acceptance,  Ex- 
With  Permission — After  experts,  auditors,  or  judi- 
rbitrators  have  accepted  their  nomination,  and  taken 
tth  as  above  provided,  they  shall  not  be  allowed  to 
L  their  appointment,  without  adducing  for  so  doing 
:ause  as  will  be  satisfactory  to  the  court, 
ice  to  Parties  of  Commencement  of  Proceedings — 

the  documents  in  the  cause  have  been  placed  in 
hands,  they  shall,  at  the  request  of  either  of  the 
B,  give  to  the  adverse  party,  at  least  three  days  pre- 

notice  of  the  time  and  place  at  which  they  intend  to 
ence  their  proceedings,  in  order  that  such  party 
ittend. 
o.  nu. 

Arbitrators  miut  appoint  time  and  place  and  give  notice. 

Penn^Tm.  Carl,  ID  A.  103;  HaotTB,  Znnte,  28  A.  MU;  I>reytDi  ti.  Hart. 
M  A.  BU;  Looks  TI.  DakJn,  U  L.  U4. 


451-454  Experts — ^Proceeduee — ^Report. 

3.  But  experts  not  compelled  to  proceed  contradictorfly  and 

need  not  notify  parties. 
Cameron  vs.  Lane,  86  A.  716. 

8.  Prior  to  taking  oath  arbitrators  caa  refuse  to  serre. 

Lallande  vs.  Bonny,  7  L.  292;  Id.,  18  L.  462. 

45Z.  Summons  for  Witnesses — ^The  party  wishing  to 
produce  witnesses  before  the  experts,  auditors,  or  arbi- 
trators, appointed  as  above  prescribed,  shall  obtain  sum- 
mons to  that  effect  from  the  clerk  of  the  court  where  the 
suit  is  pending ;  and  if  any  witness  thus  summoned  refuse 
to  obey  the  summons,  he  may  be  punished  by  the  court, 
on  motion  of  the  party  complaining  of  his  disobedience, 
in  the  same  manner  as  if  he  had  refused  to  appear  when 
summoned  to  attend  at  the  trial  of  a  suit. 

CO.  8116;  a  p.  185. 

45a.  Neglect  of  Experts,  Auditors,  etc.,  to  Act — ^Pen- 
alty— If  experts,  auditors,  or  judicial  arbitrators,  after 
having  accepted  the  functions  delegated  to  them  by  the 
court,  fail  to  execute  their  mandate  within  the  delay  fixed 
by  the  order  of  the  court  nominating  them,  or  within  the 
further  delay  which  the  court  may  grant  in  case  it  has 
been  found  impossible  to  conclude  the  business  within  the 
first  delay,  the  court  may  sentence  them  to  pay  all  the 
costs  which  their  neglect  may  have  occasioned,  and  such 
damage  as  the  parties  may  have  sustained  from  the  same. 

a  0.  8106,  8128,  8124,  2816. 

453*  Report — ^As.soon  as  the  experts,  auditors  of  ac- 
counts, or  judicial  arbitrators  have  accomplished  their 
mandate,  they  must  draw  their  report,  or  award,  as  the 
case  may  be,  and  direct  the  same  to  the  clerk  of  the  court 
who  nominated  them,  in  order  that  either  of  the  parties 
may  have  the  same  homologated. 

454.  Signature  of  Report — Such  reports  or  awards  must 
be  signed  by  the  experts,  auditors,  or  arbitrators  named; 
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ind  if  any  one  of  them  refuse  to  sign,  that  circumstance 
Qust  be  stated  at  the  foot  of  the  re[>ort  or  award, 
cann. 

455.  Report  Mast  Be  Precise  aod  Clear — Auditors  of 
ccouuta  must  make  their  report  by  establishing  the  re- 
pective  accounts  of  the  parties  with  sufficient  precision 
nd  minuteness  to  enable  the  court  to  judge  whether 
dey  acted  properly  in  rejectjog  or  in  allowing  the  articles 
1  the  accounts. 

L  Auditors  ahoold  state  detaili. 

UoUIaklD  TS.  Vloklin'i  Onralpr.  U  I*  lU;  HurllOD  ti.  rmnlk.MI. 
MB. 

3.  But  kward  of  arbltrftton  need  not  state  tacts  on  whlcb 
groonded. 

Braanx  vs.  Martin,  SL.  480. 


-4.  Art«r  report,  auditors  ue  fimoti  offloto. 
HarrlioD  tb.  Paalk,  IS  I.  VS. 

456.  Rale  to  Homologate  Report — After  the  experts, 
Liditors,  or  arbitrators,  have  sent  their  report  or  award  to 
le  clerk  of  the  court  by  which  they  were  appointed,  the 
arty  wishing  to  avail  himself  of  the  same,  may,  on  motion, 
all  upon  the  adverse  party  to  show  cause,  within  ten  days 
Eter  the  notice  of  such  motion  shall  have  been  served  on 
im,  why  such  report  or  award  should  not  be  homolo- 
iLted. 

0.  0.  UHL 

457.  OppOBition  to  Homologation — The  adverse  party, 
'ter  being  thus  notified,  may,  within  ten  days,  oppose  the 
smologation,  by  delivering  to  the  clerk  a  written  state- 
ent  of  the  grounds  on  which  his  oppcHOlJDD  rests.  The 
)urt  shall  decide  summarily  on  their  merits. 

1.  All  grooods  ol  oppoaitlon  should  be  itated  in  one  opposi- 
tion. 

BarriMii  ti.  Fautk,  1«  L.  Kg. 


458-459  Experts — ^Report — Award^  Etc. 

2.  TriiJ  of  oppoeition  tiimmary  and  mnrt  precede  trUl  bj- 
jury. 

Flower  Tt.  Downs,  13  B.  101;  Thomson  vt.  Waters,  8  L.  78. 

8.  Only  tach  facte  as  are  pnt  at;  iaeae  by  opposition  can  b» 
tried,  and  Judge  can  not  refnee  to  hear  evidence. 

Thompson  ts.  Parrsnl,  13  A.  186. 

4.  Ten  daya'  notice  before  homologation  is  allowed. 

Thomsson  ts.  Waters,  8 1*  91. 

5.  The  homologated  report  not  reoeiyable  in  OTidence. 

McNair  ts.  Courier,  40  A.  186. 

458.  Report  of  Experts  Not  Conclusiye  on  Court — The 
court  is  not  bound  to  follow.* the  opinion  of  the  experts 
in  their  decision.  It  may  correct  any  error  in  the  re- 
ports of  the  auditors  of  accounts,  or  it  may,  if  it  deem  it 
necessary,  order  another  report  to  be  made  by  the  ex- 
perts, or  another  examination  of  accounts  by  the  auditors. 

C.P.442. 

1.  Estimates  and  opinions  of  experts  not  binding  on  court  or 
Jury. 

Succession  of  Dnclos,  11  A.  406;  Osamowski  ▼s.Zeyer,  85  A.79B;  Bablik 
TS.  Nolan,  6  R.  606 ;  Toume  ts.  RiTierre,  1  A.  880;  Merleult  ts.  Anstin» 
8  M.  810;  MiUaudon  ts.  Percy,  6  N.  8. 60S;  Mooney  ts.  Cage,  6 S.  4M. 

\  2.  Party  may  disregard  report  of  experts  and  prove  up  claim. 

MoOarthy  ts.  Zaoharie,  11  A.  474. 

8.  All  grounds  of  opposition  to  report  of  auditors  should  b» 
stated  at  once ;  successive  oppositions  irregular. 

Harrison  ts.  Faulk,  16  L.  886. 

4.  Unhomologated  report  not  read  in  evidence. 

Reynolds  ts.  Rowley,  2  A.  803;  McMair  ts.  Gourier,  40  ▲.  866^ 

5.  Direct  action  of  nullity  necessary  where  award  is  once  ac- 
quiesced in. 

Peniston  ts.  Somers,  16  A.  679. 

459.  Award  of  Arbitrators  Not  Conclusiye — As  regards 
the  award  of  arbitrators,  the  court  may  rectify  the  errors 
they  contain,  even  though  the  parties  had  agreed  that 
such  award  should  be  made  the  judgment  of  the  court, 
unless  the  same  have  been  rendered  by  amicable  com- 
pounders. 

0.  0.  8129;  Hopkins  ts.  La.  Western  R.  R.  Co.,  88  A.  1188. 
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Award  of  amicable  compoimders  can  be  attacked  only  for 
fraud  or  usurpation  of  power. 

Cobb  TS.  Parham,  4  A.  148;  In  t^  WaUaoe,  81  A.  836;  Amet  vs.  Boyer, 
86  A.  268;  Adminifltraton  ts.  KIddell,  86  A.  105. 

460.  Award  of  Amicable  Compounders  Binding — But 
if  from  the  submission  entered  into  by  the  parties  it 
appears  that  they  intended  to  give  the  arbitrators  power 
to  act  as  amicable  compounders,  the  court  can  not  revise 
the  award.  It  must  be  homologated  as  it  stands,  in  order 
that  it  may  have  the  effect  of  a  definitive  judgment. 

0.  0.  8109. 

461.  Trial  of  Oppositions  to  Reports  or  Awards — When 
the  homologation  of  the  report  of  experts  or  auditors,  or 
•of  the  award  of  arbitrators,  is  opposed  as  above  provided 
the  parties  may  produce  testimony,  and  even  examine  the 
experts,  auditors,  or  arbitrators,  as  to  what  passed  before 
them. 

0.  p.  442,  448. 

462.  Compensation  of  Experts,  etc. — Experts,  auditors 
•of  accounts,  and  arbitrators,  named  in  pursuance  of  the 
provisions  enacted  in  this  section,  shall  be  entitled  to  re- 
ceive such  compensation  for  their  services  as  the  court  may 
determine,  according  to  the  nature  of  the  cause,  and  such 
•compensation  shall  be  included  in  the  taxed  costs,  and 
.-shall  be  paid  by  the  party  cast. 

0.  p.  652. 

1.  Act  19  of  1884,  page  25,  provides  for  compensation  to  be 
fixed  by  court  where  witnesses  are  called  to  testify  in  court 
only  to  an  opinion  founded  on  special  study  or  experience 
in  any  branch  of  science,  or  to  make  scientific  or  profes- 
sional examinations,  and  to  state  the  results  thereof.  Oom- 
X>en8ation  to  be  fixed  with  refereace  to  value  of  time 
employed  and  degree  of  learning  and  skill  required. 

2.  Oonrt,  on  role,  fixes  compensation  of  experts,  which  role 
must  be  served  on  all  parties  to  the  suit. 

State  vs.  Ganthreauz  et  al.,85  A.  1168. 
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8.  DiBtrict  courts  have  power  to  determine  whether  witneeset 
have  been  heard  as  experts  and  fix  compensation. 

state  ex  reL  Dmrdenne  vs.  Jud^,  81  A.  ISSft. 

4.  Compensation  left  to  discretion  of  jndge. 

SzeoutoTS  of  Gordon  vs.  Maoreau,  9  ▲.  666. 

6.  But  fees  of  expert  short-hand  reporter  are  fixed. 

See  Aot  94  of  1876. 

6.  Allowance  of  auditor  or  expert  may  be  seized. 

Yance  Ti.  Lafferanderle,  4  R.  840. 

7.  Private  expert  of  one  party  must  be  paid  by  that  party. 

Harrison  ts.  City,  40  ▲.  009. 

SECTION  IV. 

Of  Setting  Causes  for  Trials  of  Continuance^  and  of  the 
Proceedings  Preparatory  to  Tried  and  Judgment. 

463.  Setting  Cause  for  Trial — As  soon  as  the  answer 
has  been  filed  in  a  suit,  the  clerk  shall  set  down  the  cause 
on  the  docket  of  the  court,  in  order  that  it  be  called  in  its 
turn,  and  a  day  fixed  for  its  trial  in  the  manner  prescribed 

by  special  laws,  and  the  rules  of  the  respective  courts. 

0.  p.  476, 434. 

(A)  Setting  eatuesfor  Mat: 

1.  Under  provisions  of  intrusion  law,  R.  S.  2595,  2605,  defend- 
ant may  move  for  fixing  of  cause  without  waiting,  until  is- 
sue joined  by  his  answer. 

State  ez  rel.  Pintado  ts.  Judgre,  25  A.  149. 

2.  In  other  cases,  case  fixed  when  answer  filed. 

Walton  TS.  Bank,  12  B.  99. 

8.  As  to  fixing  of  cases,  cases  which  have  preference,  dead 
docket,  etc. 

Aot  89  of  1880,  p.  87. 

4.  Cases  may  be  fixed  when  at  issue. 

Millaudon  vs.  Gordon,  18  A.  280. 

5.  No  judgment  on  merits  until  contested  case  regularly  fixed. 

Hazard  ts.  Boykin,  8  S.  254;  Gerber  ▼«.  Marsoni,  8  R.  870. 

6.  Agreement  not  to  try  cases  during  considerable  part  of 
year  not  binding. 

Bobert  a  Williama  ts.  Bank,  18  L.  629. 
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7.  Case  is  presumed  to  have  been  properly  and  legally  fixed 
and  called. 

Allen  YS.  Feytavin,  10  L.  41. 

464.  Continuance  for  Failure  to  have  Uecessary  Evi- 
dence— ^When  a  cause  is  called,  the  party  who  has  not 
been  able  to  procure  the  necessary  evidence  shall  be  en- 
titled to  a  continuance,  on  proving  either  that  he  has  not 
suflScient  time  to  get  his  proof  or  has  been  prevented  from 
•doing  so  by  some  unforeseen  cause. 

(A)  When  continuance  will  he  allowed: 

1.  When  commission  outstanding  and  return  day  not  reached 
and  no  offer  made  to  admit  facts.  *. 

Calhoun  ys.  Traders'  Bank,  28  A.  360. 

2.  When  party  was  prevented  from  getting  his  proofs  by 
some  unforeseen  cause,  and  no  laches  are  shown. 

Montgomery  ys.  Insnranoe  Company,  18  A.  227 ;  Neyland  ys.  Neyland, 
8  A.  468;  45  A.  688. 

8.  When  party  dies  and  his  representatives  are  to  be  made 
parties. 

Babcock.  Gardiner  &  Co.  ys.  Williams,  10  L.  896. 

4.  When  material  witness  is  absent  and  proper  affidavit  made. 

Klathenhoff  ys.  ArCry,  14  L.  801. 

(B)  When  continuance  aJiould  not  be  allowed: 
When  sole  allegation  is : 

1.   That  counsel,  living  out  of  parish,  is  absent. 

Cameron  ys.  Lane,  86  A.  718;  Eohn  ys.  Short,  18  A.  291 ;  but  see  Smel- 
ser  YS.  Williams,  10  B.  98;  Barry  ys.  Ins.  Co.,  12  M.  484;  6  N.  S.  641;  6 
N.  S.  885. 

2*  That  party  is  absent;  or  that  witness  is  absent,  without 
affidavit  that  no  other  witness  could  establish  wanted  evi- 
dence; that  party  was  diligent;  that  witness  is  absent  with- 
out party's  knowledge  or  consent;  that  evidence  is  material. 

State  YS.  Comstock,  86  A.  808;  State  ys.  Robinson,  29  A.  364;  State  ys. 
Bradley,  80  A.  826;  Biohardson  ys.  DinkgraYe,  26  A.  651;  Mills  ys. 
Fellows,  80  A.  824;  SaulYS.  See's  Curator,  2  L.  181;  Cameron  ys. 
Lane,  86  A.  716. 

8.  That  commission  to  take  depositions  not  returned. 

Schneider  ys.  Ins.  Co.,  82  A.  1049. 

4.  That  witness  is  insane. 

Anderson  ys.  Birdsall,  19  L.  441. 
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(C)  Nor  aJiould  continuance  be  granted: 

1.  When  no  diligence  is  shown  in  attempting  to  secure  eyi* 
dence. 

Adams  ts.  Dapuy,  2L.a60;  Brwln  ts.  Trion,  2  L.  806;  Beed  ts.  Ptl- 
trey,  4  L.  168;  MoOarty  ys.  MoOarty,  19  L.  396;  RIst  ts.  Abbott.  19  A. 
368 :  Lex  V8.  Express  Co.,  3S  A.  09 ;  State  ts.  Nelson,  38  A.  46 ;  Bonella 
&  Caballero  ts.  Maduel,  36  A.  118;  Ck>le  vs.  LeCbambre,8i  A.a; 
Capdevlel  vs.  Dodd,  17  L.  161 ;  Rogers  ys.  DaTit,  18  L.  03. 

2.  When  witness  not  subpoenaed  is  abseot. 

Slldell  TS.  Locke,  18  L.  463;  Grolding  ts.  Steamer  Castro,  30  A.  456; 
Richardson  ts.  DinkgrraTe,  36  A.  651 ;  Jeter  ts.  Heard,  li  A.  8. 

8.  When  evidence  of  witness  desired  woold  be  inadmissible. 

Fasz  &  Backer  TS.  Trager  ft  Noble,  89  A.  393;  Anselm  ts.  Wilson,  9 
L.  87. 

465.  Continuance  for  Absence  of  Summoned  Witness — 
Affidavit — Even  on  the  day  fixed  for  the  trial  of  the  suit, 
a  party  may  obtain  a  continuance,  if  one  of  the  witnesses 
summoned  in  the  cause  has  gone  away,  and  the  party 
appljring  for  continuance  swear  that  he  did  not  know 
that  such  witness  intended  to  depart,  or  could  not  pre- 
vent his  departure,  and  that  his  testimony  is  material  for 
establishing  his  claim  or  for  supporting  his  defence. 

R.  S.  626.  626,  8959.  3960. 

1.  Refusal  to  continue  case  must  be  shown  and  established  by 
proper  bill  of  exception. 

Wootridge  ts.  Riokert  &  Co.,  88  A.  336. 

2.  Qranting  continuance  matter  of  discretion. 

state  TS.  Hornsby,  33  A.  1113;  State  ts.  Wilson,  33  A.  363;  Labouisse  ts. 
Cotton  Rope  Co.,  48  A.  583. 

8.  Refusal  to  continue  not  revisable,  except  in  clear  cases, 
where  refusal  arbitrary  and  injurious. 

State  TS.  Foster,  86  A.  877;  State  ts.  Jobnson,  86  A.  8S3 ;  State  ts.  Kane, 
86  A.  158 ;  State  ts.  Primeanx,  89  A.  678 ;  State  ts.  Finn,  81  A.  406 ;  State 
TS.  King,  81  A.  179;  State  ts.  Fulfold,  83  A.  681;  State  ts.  ReTells,  84 

A.  883. 

4.  Where  propriety  of  granting  continuance  doubtful,  it  is 
safe  to  grant  continuance.   Matter  lies  in  judicial  discretion. 

Cameron  ts.  Lane,  36  A.  738;  Calboun  ts.  Bank,  38  A.  360;  Neyland 
TS.  Neyland,  8  A.  467;  Smelser  ts.  Williams,  10  R  97;  Hewlett  ts. 
Henderson,  9  R.  8M);  Rowley  ts.  Rowley,  19  L.  668;  Bell  ts.  WllUama, 
8L.448. 

5.  Party  must  stand  on  first  affidavit  for  continuance  whoa 
facts  alleged  in  second  affidavit  were  known  to  him« 

Bell  TS.  Williams,  3  L.  448. 
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466.  Ajffidayit  as  to  What  is  Expected  to  be  Proved — 
Admission — Member  of  General  Assembly — ^When  one  of 
the  parties  to  a  suit  prays  for  continuance  on  account  of 
the  absence  of  one  or  several  of  his  witnesses,  the  adverse 
party  may  require  him  to  disclose  on  oath  what  facts  he 
intends  to  prove  by  such  witness ;  and  if  such  party  admit 
those  facts,  or  if  he  merely  admit,  that  the  witness  would, 
if  present,  swear  to  such  facts,  the  court  shall  proceed 
to  the  trial,  as  if  such  witness  had  been  examined ;  pro- 
vided, that  whenever  any  attorney  at  law  shall  be  em- 
ployed in  the  service  of  the  State,  as  a  member  of  the 
•General  Assembly,  his  absence  from  court,  unless  it  be 
the  Supreme  Court,  during  the  session  of  the  General 
Assembly,  shall  constitute  a  peremptory  cause  for  the  con- 
tinuance of  any  case  wherein  he  is  employed  as  leading 
counsel. 

C.  p.  188, 4e6,  440;  B.  S.  126, 660. 

1.  Oath  required  to  obtain  continuance. 

Thompson  ts.  Ins.  Co.,  2  L.  229. 

'2.  Counter  affidavits  not  allowed. 

Maher  vs.  I^Uey,  8  L.  90. 

3.  Oath  of  party  required  when  it  can  be  had,  not  that  of 
counsel. 

Penne  ys.  Toume,  2  L.  468;  Lizard!  ts.  Arthur  ft  Fulton,  16  L.  679. 

4.  When  affidavit  is  insufficient* 

Brander  ts.  Flint,  Curator,  10  L.  892;  Pruyn  ts.  Gibbons,  24  A.  282; 
Borron  ts.  Mertens,  14  A.  806;  Huff  ts.  Freeman,  16  A.  240;  State  ts. 
Bobinson  29  A.  864;  Burton  ts.  Maltbry,  18  U  6^2. 

5.  Materiality  of  testimony  must  be  shown. 

Roby  TS.  Brown,  14  L.  247. 

6.  Affidavit  not  part  of  pleadings  and  allegations  do  not  enter 
into  oontestatio  litis, 

Sacket  ts.  Hooper,  8  L.  106. 

7.  Party  should  not  be  allowed  to  take  chances  of  trial  and 
complain  of  refusal  to  continue. 

LIcOlure  ts.  King,  16  A.  220. 

4*  Party  against  whom  continuance  is  asked  may  admit  that 
witness  if  present  would  swear  to  facts  alleged. 

Pruyn  TS.  Gibbons,  24  A.  281. 
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467.  Deposition  of  Sick  Witness — The  sickness  of  one  of 
the  witnesses  summoned  in  the  cause  is  not  a  sufficient  cause 
of  continuance,  if  such  witness  live  at  the  place  and  is  in 
a  situation  to  answer  interrogatories;  in  such  case  the 
party  insisting  for  trial  may  require  that  his  deposition 
be  taken  by  a  justice  of  the  peace,  in  the  presence  of  the 
adverse  party  or  of  his  advocate,  or  after  having  notified 
him  or  his  advocate  to  attend  at  the  examination. 

a  p.  424,  480,  486,  489,  440;  R.  S.  613,  618. 

468.  Discretion  to  Grant  Continuance — The  court  have, 
besides,  a  discretionary  power  to  grant  continuance 
whenever  the  cause  alleged  by  the  party  applying  for  it 
appears  sufficient  to  justify  the  same. 

1.  ContiDaance  lies  in  judge's  discretion. 

Hopkins  T8.  La  Place,  14  L.  142;  Lizardl  T8.  Arthur  ft  Fulton,  16  L.  578; 
Powell  Y8.  Jenkins  ft  Walker,  24  A.  444. 

2.  But  where  discretion  is  arbitrarily  exercised,  and,  by  re- 
peated continuances,  justice  is  denied,  mandamus  lies   to 

coerce  trial. 

state  ex  rel.  Isaacson  ys.  Judge,  84  A.  76;  9  Pet.  674;  State  tb.  Judge,  4 
R.227. 

8.  Judge  can  not  ex  proprio  motu  grant  continuance,  un- 
solicited by  either  party. 

State  ex  rel.  Tooreau  ys.  Judge,  17  A.  252. 

469.  Subpcenas  to  Witnesses — When  the  cause  has 
been  fixed  for  trial,  or  even  before  the  same  shall  have 
been  thus  fixed,  each  party  shall  obtain  from  the  clerk  of 
the  court  where  the  cause  is  pending,  summons  for  the 
witnesses  intended  to  be  produced  in  order  to  compel 
their  attendance  on  the  day  fixed  for  the  trial. 

0.  P.424;R.S.  8975. 

470.  Failure  to  Summon  Witnesses  No  Ground  for  Con- 
tinuance— If  on  the  day  fixed  for  the  trial  one  of  the  parties 
has  neglected  to  have  his  witnesses  summoned  in  the 
manner  prescribed  in  the  preceding  article,  he  can  not  on 
that  account  obtain  a  continuance. 

a  p.  465. 
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471.  Continuance  Where  Witness  is  Absent ^  Though 
Stunmoned — But  if  a  witness  duly  summoned  do  not  ap- 
pear, the  party  who  has  had  him  summoned  may,  on  show- 
ing either  that  the  summons  was  served  on  such  witness 
or  that  he  could  not  be  found,  have  the  suit  continued,  or 
the  trial  put  off  until  such  witness  has  been  attached  and 
brought  before  the  court, 

a  p.  184, 186. 

1.  No  attachment  can  isane  when  service  on  witness  has  not 
been  personal. 

state  T8.  Comstook,  86  A.  806;  State  T8.  Allemand,  25  A.  62S. 

2.  Nor  where  a  moltitnde  of  witnesses  are  summoned  onnec- 
essarUy  and  process  of  court  is  evidently  abused. 

Houghton  YB.  Houghton,  11  A.  300. 

8.  Attachment  being  outstanding  for  six  months,  continu- 
ance validly  refused. 

Carroll  ft  Co.  ts.  Hamilton,  80  A.  620. 

4.  Witness  not  compeUed  to  attend : 

When  he  has  attended  previous  term  and  his  fees  are  un- 
paid, though  demanded  thirty  days  before  second  term. 

Aot  28  of  1882,  p.  42. 

472.  Per  Diem  and  Mileage  of  Witness — Every  witness 
attending'  in  obedience  to  a  summons  of  the  court,  shall 
be  entitled  to  receive  one  dollar  for  every  twenty  miles 
which  he  has  to  travel  in  going  to  and  returning  from  the 
place  w^here  the  court  is  held,  besides  one  dollar  a  day  for 
every  day  he  shall  be  detained  previous  to  giving  his  tes- 
timony in  the  cause.  Such  costs  shall  be  taxed  with  the 
tax  fees  to  be  paid  by  the  party  cast,  provided  the  num- 
ber of  w^itnesses  summoned  in  a  suit  by  each  of  the  par- 
ties does  not  exceed  six  on  each  side.  Each  of  the  par- 
ties must  pay  the  witnesses  summoned  by  them  respec- 
tively beyond  that  number. 

C.P.135. 
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L  Witness  can  not  maintain  action  for  mileage  and  per  dism 
against  party  who  did  not  smnmon  him,  though  sach  patfy 
was  cast  in  the  suit. 

Smith  T8.  Mayor  and  Trastees  of  Shreyeport,  10  A.  662;  14  Johns.  HT; 
2  MoCord.  Chan.  Bep.  344. 

2.  Clerk  must  make  ont  jury  fee  certificates. 

Act  87  of  1890,  p.  SI. 

473.  Subpcena  Duces  Tecum  Against  Party — If  one  of 
the  parties  wish  to  obtain  books,  papers,  or  other  docu- 
ments in  the  possession  of  the  adverse  party,  the  court 
shall  order,  on  motion  of  the  party  appl)dng  for  the  same, 
that  such  books,  papers,  or  documents  be  brought  into 
court  and  produced  on  the  day  fixed  for  the  trial  of  the 
cause.  The  order  must  describe  such  books,  papers,  or 
documents. 

C.  p.   139,140,917,919;    Morrison  &  Co.  ts.  Batler.  18  A.  197,  396;  Martin- 
stein  TS.  Creditors,  8  B.  6. 

1.  Party  residing  out  of  parish  can  not  be  required  to  pro- 
duce commercial  books ;  certified  extracts  admissible. 

Cooper  TS.  Polk,  3  A.  1S9;  Cain  ts.  PuUen,  84  A.  514. 

2.  Refusal  to  produce  books  by  one  of  the  parties  not  punish- 
able for  contempt,  but  facts  stated  in  affidavit  for  subpQena 
duces  tecum  are  taken  as  proved. 

Columbia  Ins.  Co.  ts.  Purcell,  35  A.  383. 

474.  Subpcena  Duces  Tecum  Against  Third  Person — 

The  same  rule  shall  govern  in  cases  where  a  third  per- 
son, not  a  party  to  the  suit,  has  in  his  possession  any  act, 
paper,  documents,  or  books  material  to  the  cause,  which 
one  of  the  parties  wishes  to  have  brought  into  court. 

But  in  such  cases  the  order  of  court  requiring  the  pro*- 
duction  of  such  papers,  books,  or  documents,  must  be 
served  on  the  party  who  is  called  upon  to  produce  the 
same,  and  a  reasonable  time  allowed  to  enable  such  party 
to  search  for  and  bring  the  same  into  court. 

C.  p.  143,  917,  919. 

475.  Where  Effect  of  Compliance  with  Subpoena  Would 
Incriminate — If  in  the  course  of  the  suit  either  party  dis- 
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covers  that  his  interest  require  the  introduction  of  titles 
and  papers  in  the  possession  of  the  adverse  party,  or  of  a 
third  person,  the  court  shall,  on  application,  order  the 
production  of  such  books  or  papers;  provided,  however, 
that  in  no  case  shall  a  person  be  compelled  to  produce 
papers  that  would  subject  him  to  a  criminal  prosecution 
under  the  penal  laws  of  the  State. 

O.  p.  141,  444. 


CHAPTER  V. 

OF   TRIAL   AND   JUDGMENT. 

SECTION  I. 

Of  the  Trial  and  Discontinuance  of  the  Suit. 

476.  Trial — On  the  day  fixed  for  trial,  the  plaintiff  shall 
open  the  cause,  and  produce  his  witnesses  and  the  evidence 
in  support  of  his  demand. 

1.  Plaintiff  not  proving  bis  case  should  be  non -suited. 

Bareka  InBaranoe  Company  ts.  Tobin  A  Williams,  26  A.  121 ;  Hereford 
TS.  Lake,  15  A.  693;  Morrison  vs.  Frenoh,  8  L.  118. 

2.  Plaintiff  must  make  oat  case  witb  legal  certainty. 

Beirne  vs.  Gill,  84  A.  8. 

3.  And  testimony  of  party  to  suit  ongbt  to  be  corroborated. 

McDaniel  ft  Co.  ts.  Gardner  ft  Co.,  84  A.  845. 

4.  In  criminal  cases  subject  matter  of  cross -examination  must 
be  connected  and  grow  out  of  tbe  examination  in  cbief . 

state  TS.  Poynier,  86  A.  576;  State  ys.  Stuart,  85  A.  1016-1018;  State  tb. 
Swayze,  80  A.  1827;  19  A.  U9. 

(a)  And  so  redirect  examination   confined  to  matters 
elicited  in  cross-examination. 

state  TS.  Denis,  19  A.  119;  State  ts.  Laoombe,  12  A.  196. 

(b)  But  contrary  seems  recognized  rule  in  civil  cases. 

King  TS.  Atkins,  88  A.  1064 ;  Dumford  ts.  Clark,  1  M.  202;  DaTld- 
son  TS.  Foydras,  13  A.  628;  Nicholson  ts.  Desobry,  14  A.  84. 
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5.  It  has  been  held  that  court  has  discretion  to  abate  some* 
thing  of  the  strictness  of  roles  of  evidence  in  criminal 
cases. 

state  T8.  Dnnoan,  8  R.  ft63;  State  ts.  Parker,  7  A.  8*. 

6.  Witness  can  not  be  contradicted  except  proper  fonndatkMi 
is  laid. 

state  TS.  O'Kean,  8B  A.  901 ;  State  ts.  Johnson.  85  A.  STL 

7.  Place  of  trial  immaterial;  conrt  may  sit  in  clerk's  office. 

Smith  ys.  Jones,  28  A.  48. 

«  8.  Evidence,  except  under  commission,  can  not  be  taken  onl 

6f  conrt  to  confirm  default. 

Brander,  Williams  ft  Ck>.  vs.  Goodwin,  6  A.  531 ;  Torke  ft  Co.  ts.  Seott 
ft  Oo.,  26  A.  55. 

9.  Trial  de  novo  before  succeeding  judge.  Beintroduction  of 
evidence  necessary. 

Brlnkman  vs.  Huyghe,  43  A.  113;  Ealer  ts.  Freret,  11  A.  456. 

10.  Trial  in  chambers.  Such  trial  illegal  except  where  spe- 
cially permitted  by  law,  as  in  rule  against  defaulting  tax 
collector. 

state  ex  reL  Pemble  vs.  Jadge,  42  A.  75;  Police  Jury  rs.  Brookshlrs, 
81  A.  789. 

477.  Order  of  Trial — When  the  plaintiff  has  closed  his 
evidence,  the  defendant  shall  bring  his  witnesses,  and 
produce  the  proof  in  support  of  his  defence ;  the  plaintiff 
may  then  bring  additional  witnesses,  or  his  former  wit- 
nesses, to  rebut  the  testimony  adduced  by  the  defendant, 
or  to  lessen  the  weight  of  such  testimony. 

478.  Swearing  of  Witnesses — Previous  to  their  being 
examined,  the  witnesses  in  a  cause  must  be  sworn 
on  the  Bible,  in  open  court,  and  in  presence  c£ 
the  parties,  to  speak  the  truth,  all  the  truth,  and  nothing 
but  the  truth,  in  the  testimony  which  they  shall  give  in 
the  cause. 

O.  p.  849. 

Declarations  of  witnesses  in  case  when  pertinent  and  material 
to  issue  are  privileged  and  do  not  subject  them  to  action  for 
damages  even  if  false  and  maUcions. 

Barkeys.Byan,85A.9ftl;  Terrj  vs.  Fellows,  31  A.  876; 
Kemp,  6  N.  S.  477. 
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479*  Affirmation — If  the  religious  opinions  of  a  witness 
are  opposed  to  his  taking  an  oath,  his  affirmation  of  the 
truth  of  his  testimony  shall  suffice. 

480.  Objection  to  Witness — On  the  witness  coming  to 
be  sworn,  or  to  affirm,  the  party  who  objects  to  such  wit- 
ness being  examined,  must  state  his  objections  previous  to 
his  having  been  sworn. 

481.  Bill  of  Exception  to  Reception  or  Rejection  of 
Witness — If  the  objections  be  sustained  by  the  court, 
the  witness  shall  retire  unheard;  if  received,  he  shall 
be  sworn  and  examined;  but  in  either  case  the  party  who 
complains  of  the  decision  of  the  court  may  except  to  the 
samef,  and  file  his  exception. 

483.  Competent  Witness — ^Husband  and  Wife— If  the 
witness  be  objected  to  on  the  ground  of  his  having  a  direct 
or  indirect  interest  in  the  event  of  the  suit,  the  party 
making  the  objections  may  examine  such  witness  on  oath 
as  to  the  existence  of  such  interest,  and  the  witness  must 
be  sworn  to  answer  the  truth  on  the  questions  which 
shall  be  put  to  him  on  that  head;  provided,  that  the  com- 
petent witness  of  any  covenant  or  fact,  whatever  it  may 
be,  in  civil  matters,  is  a  person  of  proper  understanding; 
provided  further,  that  the  husband  can  not  be  a  witness 
for  or  against  his  wife,  nor  the  wife  for  or  against  her 
husband,  but  that  in  any  case  where  the  husband  and  wife 
may  be  joined  as  plaintiffs  or  defendants,  and  have  a  sep- 
arate interest,  they  shall  be  competent  witnesses  for  or 
against  their  separate  interest  therein. 

B.  S.  487, 488;  0.  C.  3381, 3381. 

(A)  Competency  of  witne$8e8. 

1.  Pardoned  convict  can  testify,  but  convict  who  has  served 
term  not  competent. 

state  T8.  Benolt,  18  A.  375,  oyerruling  State  ys.  Gordon,  7  A.  879. 
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2.  Attorney  competent  witneis. 

SnoooMion  of  Grmnt,  14  A.  806. 

8.  Ctonyicte  may  testify  for  or  against  each  other. 

state  TV.  Benoit,  16  A.  374. 

(B)  Hu9bamd  and  wife:  Can  not  testify  againtt  eaoh  other  mfen  wUk 
ooneent  qf  party  to  be  affected, 

1.  In  suit  by  wife  for  separation  of  property. 

WlUis  TB.  Ward,  M  A.  1382. 

2.  In  diyorce  cases. 

Datpit  T8.  Shrln^r,  83  A.  1174 ;  DlHon  ts.  Dillon.  83  A.  6lt ;  Taney  ?■» 
Alexander,  11  A.  628;  Harman  ya.  McLeland,  16  Li  91;  Beaxd  y^ 
Moranoy,  3  A.  847. 

(C)  When  epoMee  may  testify. 

1.  After  dissolution  of  marriage. 

Suocession  of  Ames,  88  A.  1817 ;  BeiUy  tm,  SoooeMion  of  Betlly,  38  A.  6K. 

2.  In  soit  for  or  against  succession  or  heirs  of  deceased  spouse. 

Lehman,  Abraham  A  Ck>.  ts.  Levy,  80  A.  748. 

8.  In  suit  by  creditor  of  husband  to  annul  Judgment  of 
separation  of  property. 

Hennen  ts  Hacker,  83  A.  668;  Keller  ts.  Yemon  and  Wife,  38  A.  Ml; 
Meyer  ts.  Smith,  34  A.  168. 

4.  When  other  spouse  has  no  adverse  interest,  as  in  litigation 
between  plaintiff  and  third  opponent. 

Schmidt  ft  Ziegler  ts.  Wllliston,  37  A.  815;  Meyer  ts.  Smith,  34  A.  Ift4. 

5.  When  one  spouse  is  or  was  agent  of  the  other.  Act  59 
of  1888,  page  61,  amending  Art  2281,  O.  C,  by  adding 
thereto  the  further  proviso :  '*  That  in  all  cases  where  either 
spouse  has  acted  as  agent  for  the  other  spouse,  such  spouse 
so  acting  as  agent  shall  be  competent  witness  as  to  all 
transactions  arising  from,  inyolved  in,  or  connected  with 
such  agency.  That  no  statement  or  statements  of  either 
party  in  suits  for  separation  in  property  and  separation 
from  bed  and  board  or  diyorce  shall  be  receiyed  in  evi- 
dence." 

(D)  Compenaation  of  witneee: 

Act  28  of  1882,  p.  42,  amending  R.  S.  8943,  provides  that 
<<  any  witness  who  may  have  been  summoned  to  attend  any 
of  the  courts  of  this  State  to  testify  in  a  civU  case,  and  shall 
have  attended,  claimed  and  received  a  certificate  therefor, 
shall  not  again  be  compelled  to  obey  any  summons  for  at- 
tending said  court  in  said  case  at  a  subsequent  term,  unto 
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he  be  paid  by  party  by  whom  he  was  Bmnmoned ;  proTided 
said  witness  shall  have  made  a  demand  for  payment  in 
writing  upon  the  party  who  had  him  sunmioned,  or  his  at- 
torney when  he  resides  out  of  the  parish,  not  less  than  thirty 
days  before  the  first  day  of  the  said  subsequent  term  at 
which  his  attendance  may  then  be  required. 

483.  Objection  to  Eridence — The  parties  may  likewise 
object  to  the  introduction  of  documents  or  other  written 
proofs  offered  in  evidence,  when  they  contend  that  the 
same  ought  not  to  be  admitted  as  legal  proof;  the  court 
shall  decide  on  such  objections  as  with  regard  to  the  ad- 
mission of  witnesses ;  but  the  parties  may  except  to  their 
decision. 

C.P.486. 

Act  48  of  1870,  page  08,  provides  for  using  records  in  other 
courts  as  eyidence. 

484.  No  Evidence  Received,  Except  by  Consent,  After 
Argument — After  all  incidental  questions  shall  have  been 
decided,  and  both  parties  have  produced  their  respective 
evidence*  the  argument  commences;  no  witness  then  can 
be  heard,  nor  proof  introduced  except  with  the  consent 
of  all  the  parties. 

0.  p.  489. 

1.  Prior  to  argument,  after  closing  of  evidence,  either  party 
may  examine  witness,  in  discretion  of  court. 

Bael  ▼■•  New  York  Steamer,  17  L  645;  Stone  T8.  Carter,  6  L.  448;  Le- 
Blanc  T8.  Nolan,  2  A.  328;  Suydam  ts.  Kinney,  7  A.  621;  Hill,  Mc- 
Lean A  Co.  T8.  Miller,  7  A.  621 ;  City  TS.  Locke,  10  A.  730. 

2*  But  after  argument  commences,  no  evidence  introduced 
except  by  consent. 

Thomas  t8.  Kean,  10  B.  80;  Psyche  ts.  Faradol,  6  L.  880. 

3.  If  a  juror  be  discharged  and  another  substituted,  trial  be- 
gins de  novo. 

See  FoUIn  ts.  Foucher,  8  L.  665. 

4.  Qreat  latitude  allowed  to  courts  in  application  of  fore- 
going articles. 

stone  YS.  Garter,  S  L.  460;  Labarre  ts.  Hopkins,  10  A.  466. 
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5.  Parties  will  not  be  controlled  in  the  order  of  introdadng- 
proof. 

SuoceMion  of  Barr,  8  A.  466. 

6.  Judge  can  not  ex  officio  call  for  oTidence  after  submiBeion 
of  cause. 

Sowers  ft  Jamison  ts.  Shlff,  15  A.  800. 

485.  Order  of  Argument — ^The  plaintiff  shall  speak 
first,  the  defendant  shall  follow;  and  then  the  plaintiff 
shall  reply;  the  defendant  may  speak  again,  if  any  new 
point  of  law  has  been  raised  by  the  plaintiff  in  reply  or 
he  may  comment  on  any  new  authority  not  cited  at  the 
opening  of  the  cause;  the  plaintiff  may  again  reply  and 
close. 

B.S.663;O.P.615. 

486.  Proper  Conduct  by  Advocates  During  Argument — 

Advocates  must  plead  their  causes  with  propriety  and 
decency;  they  must  not  indulge  in  personal  remarks 
against  the  parties ;  nor  lose  sight  of  the  respect  due  to 
the  court,  to  the  witnesses,  and  to  the  jury;  they  should 
neither  interrupt  the  one  who  speaks,  nor  indulge  in  idle 
digressions  having  no  bearing  on  the  cause :  and  no  client 
or  other  person  shall  be  held  liable  or  responsible,  for  any 
slanderous  or  libelous  words  uttered  by  his  attorney  at 
law,  but  attorneys  at  law  shall  be  liable  and  responsible, 
themselves,  for  any  slanderous  or  libelous  words  by  them 
uttered. 

0.0.  2816;  a  p.  132. 

1.  Parties,  as  well  as  adyocates,  must  conduct  cases  with  pro- 
priety. 

Pike  TS.  Bates,  84  A.  891. 

2.  Indecorous  and  disrespectful  brief  subjects  attorney  to  fine 

and  imprisonment. 

state  TS.  Bedmond,  9  A.  819. 

487.  Bills  of  Exception — If  oqe  of  the  parties  call  on 
the  court  to  express  an  opinion  on  the  point  of  law  arising 
in  the  cause,  such  opinion  may  be  excepted  to. 
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Bills  qf  exception, 

1*  Exception  must  be  made  at  time  of  giving  opinion  or 
ruling. 

Yoisin  YS.  Jewell,  9  L.  118;  Ollne  ts.  Caldwell,  4  L.  19;  Woolrldge  T8. 
Riokert,  88  A.  384;  Noble  T8.  Flower,  86  A.  787;  Leggett  ts.  Peet, 
1  L.  289;  'Terrell  vs.  Boarman,  84  A.  8S9;  Phelps  vs.  Mayer,  15  ^ow. 
160;  Hoagh  T8.  Richards,  6  L.  676. 

2.  Bills  can  not  be  leveled  at  whole  charge. 

City  T8.  Congregation  Dispersed  of  Judah,  15  A.  889;  Torke  ys.  Soott, 
28  A.  54 ;  State  ys.  Chopin,  10  A.  458 ;  State  ys.  Rioulfl.  85  A.  774 ;  Rogers 
YS.  Marshall,  1  Wall.  644;  Harvey  ys.  Tyler,  2  Wall.  828. 

And  objection  most  appear  in  bill,  not  in  statement  of 
facts. 

Thompson  ys.  Riggs,   5   Wall.  668;  Generes  ys.  Bonnemer,  7 
Wall.  664 ;  Young  ys.  Martin,  8  Wall.  854. 

8.  Act  102  of  1877,  p.  176:  The  party  excepting  to  the  opin- 
ion of  the  conrt  may  draw  a  bill  of  exception  in  which 
qnestions  of  fact  or  law  on  which  snch  opinion  has  been 
demanded  shall  be  concisely  set  forth,  as  well  as  the 
grounds  of  said  exception  so  taken ;  provided,  that  a  party 
desiring  to  reserve  a  question  in  relation  to  evidence  or  the 
charge  of  the  judge  to  the  jury  may  do  so  by  requiring  the 
reporter  or  clerk  in  the  parish  of  Orleans,  and  the  clerk  of 
the  court  of  the  country  parishes,  to  take  down  the  same 
as  presented  and  in  the  presence  of  opposing  counsel,  and 
the  judge  shall  cause  his  ruling  to  be  likewise  taken  down 

at  the  time — ^all  of  which  shall  stand  in  lieu  of  a  bill. 
See  Shepherd  ys.  Wilson,  6  How.  260. 

This  act  applies  only  to  civil  cases;  bills  in  criminal 
cases  must  be  drawn  up  in  full. 

state  YS.  Jessie,  80  A.  1170;  ByleYS.  Catholic  Church,  86  A.  810; 
state  YS.  Dufour,  81  A.  804. 

4.  What  otherwise  appears  of  record  need  not  be  shown  by 
bill  of  exceptions. 

Harrison  ys.  Waymouth,  8  R.  841;  New  York  Railroad  Co.  ys.  Myers, 
18  How.  246;  Pomeroy*s  Lessee  ys.  Bank  Indiana,  1  Wall.  592; 
Thompson  ys.  Riggs,  5  Wall.  668. 

4.88.  Bill  of  Exceptions  Continued— The  party  except- 
Itig  to  the  opinion  of  the  court  must  draw  a  bill  of  excep- 
tion»  in  which   the   question  of  fact  or  of  law,  on  which 
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such  opinion   has  been  demanded,  shall  be  concisely  set 
forth,  as  well  as  the  grounds  of  the  exception  so  taken. 

0.  p.  481, 488, 610.610, 517. 

Neee$9ary  requisUea  of  bill  cf  exception: 

L  Qronnds  of  exception  mast  be  stated. 

Thielman  yb,  Gueble  A  Nlppert,  83  A.  361 ;  4  WalL  880 ;  Terrell  rt.  Botr- 
man,  84  A.  808;  Snocesslon  of  Grant,  14  A.  808;  Camden  vs.  Doremoi. 
6  How.  516;  Pickens  ts.  Preston,  30  A.  188;  Richard  ts.  Beanduunp. 
31  A.  685;  MoCloskey  Ta.  Bank,  16  A.  385;  Wblttington  ts.  Whittinf  • 
ton,  34  A.  157;  Ball  T8  Ball,  16  L.174;  LeBretyt.Belsona,UL.M; 
DnpleMis  TS.  Kennedy,  6  L.  343. 

2.  Most  be  signed  by  Judge. 

state  TS.  Harris,  88  A.  338. 

And  mandamus  lies  if  necessary  to  coerce  him  to  sign. 

1  WalL  693;  State  ex  rel.  Mullen  ts.  Drew,  83  A.  1043;  C.P.88B; 
State  ex  rel.  Wyly  ts.  Judge,  85  A.  349;  Bronssard  ts.  Traban*» 
Heirs,  8  M.  714;  State  ex  rel.  D*Hemeoourt  ts.  Judge,  18  A.  481; 
Mussina  ts.  OsTasos,  6  WalL  856. 

8.  Mnat  embody  decision  and  ruling  of  Judge  on  the  point, 
and  reasons,  if  any. 

Yerret  ts.  BonTlllain,  83  A.  88;  State  ts,  Dntonr,  81  A.  804;  Gueringer 
TS.  Creditors,  88  A.  1379;  State  ts.  Green  Bed,  83  A.  83L 

4.  But  reasons  need  not  be  set  forth  when  grounds  of  objec- 
tion are. 

state  ex  rel.  Mullen  ts.  Drew,  83  A.  1048. 

6.  Most  be  presented  to  opposing  counsel  if  required. 

,  state  ex  reL  D  Hemeoourt  ts.  Judge,  18  A.  484. 

6.  Must  be  precise  and  explicit,  not  vague  and  indefinite. 

state  TS.  Green,  83  A.  819;  State  ts.  Ohopin,  10  A*.  456;  State  ts.  Shaw, 
6  A.  843;  Hennen  ts.  Wetcel,  13  L.  366;  Ins.  Go.  ts.  Edmondaon,  6  L. 
801. 

7.  Must  generally  be  presented  during  the  term  of  court  as 
which  trial  is  had. 

U.  S.  TS.  Breitling,  30  How.  263. 

8.  Must  be  urged,  else  considered  waiyed. 

Cannon  ts.  White,  16  A.  87;  Gauche  ts.  Gondran,  30  A.  166;  Willi 
TS.  Bridge,  14  A.  731;  SiUIman  ts.  MlUs,  38  A.  306. 


9.  Must  be  reserved  before  jury  retires  when  directed 
charge  of  judge. 

Hatchcock  th.  Gray,  33  A.  473;  Penn  ts.  OoUins,  6  B.  316;  Boel  TS. 
Steamer,  17  L.  646;  see  State  ts.  Judge  Buchanan,  13  L.  30A. 

10.  Must  be  in  writing;  no  verbal  reservation. 

State  TS.  McCoy,  39  A.  698. 
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11.  Must  be  reserved  when  testimony  giyen;  notonrefmal 
of  a  motion  to  strike  out. 

state  TO.  Rohfrisoht,  12  A.  882;  Gaines  vs.  Judge,  12  A.  IIS;  Verret  ts. 
Bony  main,  82  A.  29;  Waflord  vs.  Waflord,  10  A.  688;  Miller  vs.  Breed- 
loTe,  1 L.  822. 

12.  Mnst  be  signed  before  judgment. 

Feytavln  ts.  Winter,  6  L.  665. 

18.  Where  parties  disagree  as  to  facts,  judge  states  facts  and 
his  statement  prevails. 

state  ex  rel.  Hank  ts.  Judge,  86  A.  1190;  State  ts.  Johnson,  86  A.  968; 
State  TS.  Claude,  86  A.  74;  State  ts.  Jessie,  86  A.  1170. 

14.  Judge  may  refuse  to  hear  evidence  to  contradict  his 
recollection  and  refuse  to  sign  bill. 

State  TS.  Guntor,  80  A.  686;  Barataria  and  Lafourche  Canal  Co.  ts. 
Field,  17  L.  426. 

15.  Excluded  testimony  must  be  annexed  to  bill. 

Succession  of  Gray,  8  A.  448;  Holmes  ts.  Holmes,  6  L.  464;  Trenchard 
TS.  Elderkin,  8  L.  294;  Keene  ts.  Belf,  11  L.  809. 

16.  And  all  documents,  etc.,  necessary  to  explain  same. 

Ingraham  ts.  White,  2  L.  296. 

489.  Presentation  of  Bill  to  Opposing  Counsel  and  the 
Court — This  bill  of  exception  must  be  exhibited  to  the 
adverse  party,  who  may  object  to  any  error  in  the  state- 
ment therein  contained ;  it  shall  then  be  presented  to  the 
court,  who,  after  correcting  it,  if  erroneous,  shall  sign  the 
same,  and  direct  the  clerk  to  file  it  among  the  records  of 
the  suit. 

G.F.484. 

It  is  discretionary  with  conrt  to  wait  until  bill  of  exception 
can  be  drawn  np. 

Thompson  ts.  Faokwood,  2  A.  624;  Dean  ts.  Oridbey,  10  Wendell,  264. 

490.  Taking  Case  Under  Advisement — ^After  hearing  the 
advocates  on  both  sides,  the  court  may  immediately  pro- 
nounce judgment,  or  take  time  to  deliberate,  pursuant  to 
the  provisions  of  special  laws. 

C.  p.  MX 

491.  Discontinuance — The  plaintiff  may,  in  every  stage 
of  the  suit  previous  to  judgment  being  rendered,  discon- 
tinue the  suit  on  paying  the  costs. 

O.  P  885,  682, 686,  694 ;  41  A.  746. 
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1.  DiBcoctiaoance. 

21  A.  729. 

Eren  in  Supreme  Oonrt. 

44A.  8M. 

2.  Discontinuance  same  as  voluntary  non-suit  and  does  not  in- 
terrupt prescription. 

Dexmistown  vs.  Blst,  9  A.  464 ;  Smith  vs.  Gibson,  6  A.  684. 

S.  Judge  may  refuse  discontinuance  under  special  dream- 
stances  and  discretion  not  interfered  with. 

Crocker  vs.  Tomstall,  6  B.  854. 

4.  Defendant  may  discontinue  reconyentional  demand. 

Bronson  vs.  Dnhamel,  4L.  866. 

5.  Defendant  preferring  reconyentional  demand  may  oppose 
discontinuance ;  likewise  all  parties  in  ooncurso. 

Barrow  vs.  Bobicbaux,  15  A.  70;  Warlleld  ts.  Ladewig,  9  B.  340;  Mo- 
Donough  vs.  DutiUet,  8  A.  660;  Verges  ts.  Gonzales,  88  A.415;  Moeh 
vs.  Garthwaite,  11  A.  287;  MoDonough  vs.  Oopeland,  9 1^  810;  Ooxts. 
Downs,  9  B.  138;  Davis  vs.  Toung  and  cases  cited,  86  A.  740;  DoumU 
vs.  Parratt,  10  A«  708;  Smalley  vs.  Lawrence,  9  B.  210. 

'6.  Discontinuance  of  plaintiif' s  demand  does  not  carry  recon- 
yentional demand. 

Smalley  vs.  Lawrence,  9  B.  210;  Davidson  vs.  SUlIman's  BzitM  ^ 
A.  226. 

7.  Judgment  dismissing  suit  without  reserve  for  renewal  of 
action  is  not  a  judgment  of  non-suit;  it  is -conclusive. 

Bledsoe  vs.  Brwin,  88  A.  616. 

S.  Order  discontinuing: 

(a)  Need  not  be  signed. 

Morgan  vs.  Whitesldes,  14  L.  378. 

(b)  Is  appealable. 

Donovan  vs.  Owen,  10  A.  468 ;  Brunet  vs.  Sohaomberg,  1  N.  8. 08; 
Donnell  vs.  Parratt,  10  A.  708;  but  see  Pettit  vs.  Glllett,  5  lL%i 
Hunter  vs.  Smith,  5  N.  8. 164;  Morgan  vs.  Whitesldes,  U  L.1W. 

9.  Non-suit  entered  where  plaintiff  fails  to  appeal  and  no 
demand  in  reconvention  is  made. 

MoDonough  vs.  Datlllet,  8  A.  660. 

493.  Renewal  of  Action — After  discontinuing  the  suit, 
the  plaintiff  may  bring  the  action  anew;  provided  he  has 
paid  the  cost  of  the  first  suit. 

0.  p.  885,  491, 583. 
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SECTION  n. 

Of  the  Trial  Before  a  yury. 

493.  Selection  of  Jury — ^The  mode  of  selecting  and 
summoning  the  jury  is  established  by  special  laws. 

Constitution,  116. 

1.  Mode  of  drawing  jury. 

See  Act  94  of  1873,  p.  165;  Act  44  of  1877,  p.  66;  Act  24  (Ex.  Sei.)  1878. 
p.  280. 

2.  Drawing  jury  in  parish  of  Orleans. 

Act  66  of  1877,  p.  72;  Act  188  of  1877,  p.  209;  Act  of  1894. 

8.  By  Section  10  of  Act  44  of  1877,  venire  not  quashed  for 
mere  technical  informalities,  and  in  absence  of  charge  and 
proof  that  fraud  was  practised  and  great  wrong  and  injury 
inflicted. 

state  Yi.  Smith,  88  A.  1414;  State  ts.  Harris,  84  A.  119 ;  State  ts.  Fos- 
ter, 82  A.  86;  State  vs.  Dozier,  33  A.  1362;  State  ts.  Daniel,  81  A.  94; 
State  vs.  Taylor,  27  A.  894;  State  vs.  Miller,  26  A.  680. 

4.  Motion  to  quash  must  be  made  on  first  day  of  term. 

state  YS.  Smith,  83  A.  1416;  State  ts.  Shaw,  5  A.  342;  State  ts.  Daniel, 
31  A.  94;  State  ts.  Yegar,  19  A.  106. 

5.  As  to  jury  commissioners — 

state  TS.  Beaird,84  A.  106;  State  ts.  Arata,  82  A.  198;  Newhouse  ts. 
Newhouse,  29  A.  824;  State  ts.  Williams,  80  A.  1028;  State  ts.  BeTells, 
81  A.  887;  State  ts.  Bradley,  32  A.  402;  State  ts.  Thompson,  32  A.  879. 

6.  For  fees,  etc.,  jurors  entitled  to  certitfcate  from  clerk  of 
court  without  cost. 

Act37of  1890,p.  81. 

7.  Where  statute  directs  drawing  of  jury  within  thirty  days, 
it  can  not  be  drawn  afterward. 

Buhol  TS.  Bondonsqaie,  8  N.  S.  426. 

8.  And  where  jury  illegally  drawn,  judgment  reversed  and 
cause  remanded. 

Compton  TS.  Legras,  24  A.  269. 

494.  How  and  When  Jury  Demanded — Suits  on  Nego- 
tiable Paper  or  Unconditional  Obligations— The  plain- 
tiff who  wishes  for  a  jury  must    pray  for  the    same, 
either  in  his  original  petition,  or  by  a  supplemental  peti- 
tion, which  must  be  presented  before  the  suit  be  set  for 
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trial ;  provided^  that  all  suits  a^nst  makers  and  endorsers 
of  promissory  notes,  drawers,  endorsers  and  acceptors  of 
bills  of  exchange,  and  generally  all  suits  brought  on  un- 
conditional obligations  to  pay  a  specific  sum  of  money, 
shall  be  tried  without  a  jury,  unless  the  defendant  shall 
make  oath  that  his  signature  to  said  note,  or  other  obliga- 
tion, is  not  genuine,  or  that  he  expects  to  prove  that  the 
same  had  been  obtained  through  fraud  or  error,  or  want 
or  failure  of  consideration,  or  in  cases  where  the  defend- 
ant in  his  answer  may  set  up  a  plea  of  compensation  or 
reconvention,  and  make  oath  to  the  truth  of  all  the  alle- 
gations in  said  plea  or  answer. 

B.  6.  561,  747,  8S8;  C.  P.  28S. 

(A)    When  jury  trial  allowed: 

1.  In  all  suits  on  unconditional  obligations  where  defendant 
pleads  want  of  consideration  or  sets  up  a  reconventkmal 
demand  and  makes  oath  to  the  tmth  of  his  allegations. 

Meyer  ts.  Weil,  87  A«  ICl. 

2.  Where  defendant  denies  under  oath  genuineness  of  sigoa- 
tnre,  consideration,  or  sets  up  plea  of  compensation  or  re- 
convention. 

state  ex  ret  Chlnn  ts.  Boyd,  84  A.  U79L 

8.  In  suit  for  value  of  use  of  house  and  garden. 

Simpson  TS.  Rlohsnlson,  18  A.  121. 

4.  In  suit  against  husband  on  note  signed  by  wife  and  hnslMiid 
to  authorise  her,  though  note  be  given  for  price  of  property 
purchased  in  wife's  name  pending  existence  of  commimitiy* 

state  ex  reL  Leeds  ts.  Jad|(e,  83  A.  MS. 

5.  In  snit  on  note  when  defendant  has  obligated  himself  to 
pay  customary  attorney's  fees. 

Boagni  TS.  Anderson,  83  A.  990. 

And  in  suit  on  note  claiming  with  interest  from  date, 
when  note  bears  interest  from  maturity. 

State  ex  rel.  Whitney  Iiron  Works  Co.  ts.  Jadge,  44  A.  BHfti 


6.  In  suits  for  damages. 

Sobewer  ts.  Klein,  15  A.  80S. 
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7.  In  role  to  traverse  answers  of  garnishee  as  false  or  insoffl- 
cient. 

DenouTion  vs.  MoNIgbt,  96  A.  74 ;  Hernandez  T8.  James,  33  A.  488. 

8.  In  suit  by  injunction  of  executory  process  on  mortgage  note 
alleged  to  have  been  obtained  through  fraud. 

Cormier  vs.  Soye,  28  A.  543;  see  Haines  vs.  Yerret,  11  A.  122. 

9.  In  suits  on  motion  against  sureties  on  bail  bonds. 

Labarre  vs.  Fry's  Ball,  9  M.  881 ;  Gale  vs.  Quick's  Ball,  2  L.  848. 

10.  In  suits  contesting  right  to  oi&ce. 

state  vs.  Head,  22  A.  06. 

11.  In  a  suit  by  citizens  to  compel  police  jury  to  open  public 
roads. 

Feoot  TS.  Folice  Jury,  41  A.  TOO. 

(B)  Right  to  jury  absolute  in  proper  oases  and  must  not  he  refused 

even  wJien  asked  for  purpose  of  delay, 

Frellsen  A  Stephenson  vs.  MoDonald  A  Ooon,  15  A.  586;  Reynolds'  Oarator 
vs.  Mahle,  12  L.  425;  but  see  Hooper  ts.  Hyams,  1  B.  90,  and  oases  olted. 

(O)  Jury  trial  not  aUowed: 

1.  Under  O.  P.  1036,  probate  proceedings  are  without  jury. 

DeTall  vs.  Suocesslon  of  Watterson,  18  A.  187. 

2.  In  district  court  sitting  as  court  of  appeal. 

Bongneralte  ts.  Tonng,  5  B.  162. 

8.  In  injunction  proceedings  under  O.  P.  739  and  740. 

Amaoker  ts.  Smith,  Harris  A  Co.,  16  A.  861;  McCracken  ts.  Wells,  26 
A.  88;I>abbs ts.  Hempken, 8 B.  128. 

4.  When  compensation  pleaded  against  note  is  based  on  un- 
liquidated damages. 

Barbrldge  A  Oo.  ts.  Anderson,  82  A.  878. 

5.  In  suits  on  unconditional  obligations  to  pay  money  and 

defendant  does  not  come  within  exception. 

state  ex  rel.  Chlsm  A  Boyd  ts.  Judge,  84  A.  1179;  Meyer  ts.  Weil,  87  A. 
160;  Foster  ts.  LeTlson,  10  A.  584. 

6.  Suit  for  taxes. 

city  TS.  Cassldy,  27  A.  704. 

7.  Opposition  to  homologation  of  deliberations  of  creditors  of 
insolvent  succession. 

Galon  TS.  Creditors,  etc.,  19  A.  82. 

8.  In  suits  where  the  compensation  set  up  is  inadmissible,  as 
plea  setting  up  partnership  note  in  compensation  of  indi* 
yidual  note. 

Ashley  ts.  Scholars,  22  A.  442. 
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9.  Where  reconyentional  demand  is  made  in  snit  on  note,  not 
originally  triable  by  Jury. 

Pool  VB.  Alexander,  36  A.  669. 

10.  When  jury  trial  is  not  specifically  asked. 

Foulhouce  vs.  Gaines,  36  A.  84. 

11.  In  role  to  show  canse  why  pluriesfi*  fa.  shonld  not  issue. 

Hobson  T8.  Bein,  2  B.  109. 

12.  In  role  against  attorneys  to  pay  over  moneys  collected. 

West's  Syndic  vs.  Carleton  A  Lockett,  8  L.  264. 

13.  In  snit  on  note  where  interest  and  a  privilege  are  asserted 

which  require  extraneous  proof. 

state  ex  rel.  Whitney  Iron  Works  vs.  Judge,  44  A.  1068. 

(D)  Pagment  of  jury  fee  of  fl2  i$  condition  precedent. 

Green  vs.  Locke  et  al.,  Bl  A.  666;  Act  44  of  1877,  $  9;  State  ex  rel.  Attor- 
ney General  vs.  Lazams,  40  A.  866. 

Except  as  to  state. 

state  ex  reL  Leche  vs.  Wagner,  43  A.  65. 

1.  But  fee  may  be  paid  at  any  time  before  case  is  fixed. 

Wilson  TS.  Bank,  8  A.  196;  Louisiana  State  Bank  vs.  Ledoux,  3  A.  661. 

2.  Is  payment  of  jury  fee  necessary  in  expropriation  pro- 
ceedings? 

Yicksburg,  Shreveport  A  Texas  B.  B.  Co.  vs.  Hart,  16  A.  607. 

(E)  No  trial  by  court  alone  when  Jury  trial  has  been  aUowed^  even 

though  one  party  fail  to  appear, 

Warfleld  ts.  Hamlet,  28  A.  816;  Lewis  vs.  Elotc,  89  A,  366. 

(F)  Oath  neceeeary  where  obligations  are  unconditional^  eto, 

1.  Oath  to  answers  under  interrogatories  not  sufficient. 

state  ex  rel.  Chism  vs.  Boyd,  94  A.  1179. 

2.  Oath  to  answer  setting  up  want  of  consideration,  etc.,  suffi- 
cient. 

« 

Frellsen  A  Stephenson  vs.  McDonald  A  Coon,  16  A.  636;  Gallot  ts.  Mo- 
Cluskey  A  Beilly,  18  A.  269. 

8.  Oath  insufficient  when  it  does  not  show  that  allegations 
would  affect  plaintiff's  right  to  recover. 

Ball  vs.  Lallande,  20  A.  193;  Amado  ys.  Breda,  16  L.  368;  Smith  ts. 
Scott,  8B.  268;  Williams  vs.  Boozeman,  18  A.  683;  Letten  ts.  I>ur- 
bridge,  18  A.  129. 

495.  No  Jury  Allowed  After  Fixing  Case — The  de- 
fendanty  in  order  to  avail  himself  of  the  same  privilege, 
must  pray  for  a  jury  in  his  answer,  or  previous  to  the  suit 
being  set  down  for  trial. 
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Nevertheless,  if  in  his  answer  the  defendant  have  only 
declined  the  jurisdiction  of  the  court,  without  answering 
to  the  merits,  he  may,  if  the  plea  be  overruled,  pray  for  a 
jury  in  his  answer  to  the  merits. 

1«  After  fixing  of  case  no  jory  allowed. 

Menefree  y8.  Johnson,  3  B.  274 ;  Brooks  vs.  Walker,  8  A.  161 ;  Mills  TS. 
Fellows,  80  A.  924;  State  ex  rel.  Attorney  General  vs.  Carey,  28  A.  48; 
Morgan  ys.  Police  Jury,  11  L.  168;  Wood  vs.  Lyle,  4  A.  146. 

2.  Nor  where  case  is  continued  by  preference. 

Wheless  ft  Pratt  vs.  Flak,  28  A.  731. 

3.  But  where  case,  though  once  fixed,  does  not  stand  fixed  or 
continued  by  preference,  a  jury  may  be  allowed. 

Gallagher  vs.  Hebrew  Congregation,  84  A.  627;  Bank  ts.  Dnplesait,  S 
L.  661;  Bank  vs.  Duplessis,  2  A.  661 ;  Wilson  vs.  Bank,  8  A.  196. 

4.  Jury  may  be  asked  and  allowed  on  new  trial. 

Kailey  vs.  Lanahan,  84  A.  427;  but  see  Bougneralte  vs.  Young,  6  B.  163. 

5.  But  not  pending  trial. 

Butler  YS.  Kenner,  7  M.  661. 

6.  Bat  suits  brought  to  remove  district  attorneys,  clerks  of 
court,  sheriffs,  coroners,  recorders.  Justices  of  the  peace, 
and  of  all  other  parish,  municipal,  or  ward  officers  under 
Articles  196  and  200  Constitution,  jury  must  be  asked  in 
original  petition  or  answer. 

Act  186  of  1890,  p.  186;  28  A.  606;  State  vs.  Head,  21  A.  050. 

7.  No  waiver  of  jury  at  moment  of  trial  without  consent. 

Lewis  YS.  Elots,  89  A.  266;  Livaudals  vs.  Spear,  10  A.  24;  2  M.  48. 

S.  Trial  without  jury  waives  it. 

LeBlano  vs.  Jobns,  8  M.  819. 

Where  one  defendant  asks  jury  and  another  does  not, 
court  shall  allow  trial  to  one  only  who  asks. 

Mulbolland  vs.  Henderson,  8  B.  297 ;  Smith  vs.  Soott,  8  B.  268. 

9.  Oourt  may  ex  proprio  motu  order  a  jury  in  proper  cases, 

even  during  trial. 

Livaudals  vs.  Spear,  10  A.  24;  Burke  vs.  BreazeaJe,  1 B.  78;  Hoffman 
ys.  Ins.  Co.,  1  A.  216. 

10.  Judge  has  discretion  to  grant  jury  asked  in  amended 
answer. 

Davis'  Heirs  vs.  Prevost,  6  N.  S.  266;  Hooper  vs.  Hyama,  1 B.  90;  Green 
vs.  Bondurant,  7  N.  S.  280. 

11.  Intervenor  may  claim  jury. 

Leorolx  vs.  Menard,  7  M.  686. 
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496.  Drawing  of  Jury  from  Box — ^When  a  cause  is 
to  be  tried  by  a  jury,  the  name  of  each  of  the  jurymen  sum- 
moned to  try  it,  shall  be  written  separately  on  tickets,  which 
shall  be  put  in  a  box  destined  for  this  purpose,  from 
which  they  shall  be  drawn  by  the  clerk  in  the  manner 
prescribed  in  the  following  article. 

B.  8.  2188,663. 

Where  sheriff  or  clerk,  or  the  wife  of  either,  is  a  party,  and 
there  is  no  coroner,  how  most  jnry  be  drawn  and  papen 
served? 

See  State  vs.  Judge,  U  A.  79. 

497.  Selection  and  Listing  of  Jury — ^As  soon  as  any 
number  of  jurymen  shall  be  present,  the  court  shall  order 
the  cause  to  be  called,  and  the  clerk  shall  draw  out  of  the 
box,  one  by  one,  the  tickets  on  which  the  names  of  the 
jurymen  have  been  written,  and  then  he  shall  form  a  list 
of  them  in  the  order  in  which  they  shall  have  been  drawn. 

498.  Jury    Drawn  in    Each    Case,    Unless    Drawing 

Waived — ^The  formality  of  drawing  the  names  of  jurymen, 

as  prescribed  in  the  preceding  article,  shall  be  repeated 

for  each  cause  to  be  tried,  unless  the  court  shall  dispense 

with  this  formality,  or  unless  the  parties  shall  consent  to 

call  the  names  of  the  jurymen  in  any  other  manner  they 
choose. 

499.  Jury  Called  and  Sworn  Three  at  a  Time — Chal- 
lenges Must  then  be  Made — ^When  the  list  of  the  jurymen 
present  shall  have  been  formed  in  the  manner  above 
specified,  or  when  the  court  shall  have  ordered,  or  the 
parties  agreed,  to  call  them  in  any  other  manner,  the  jury- 
men shall  be  called  three  at  a  time  to  be  sworn ;  the  parties 
must  then  make  their  challenges  to  the  court,  if  they  have 
any  cause  therefor,  either  to  the  array  or  to  the  poll. 

500.  Challenges — Challenges  may  be  made  to  the  array 
or  to  the  poll. 
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50Z.  Challenge  to  Array — ^A  challenge  to  the  array 
may  be  made  for  any  irregularity  in  the  manner  of  sum- 
moning the  jurymen,  or  of  drawing  their  names. 

But  it  shall  not  be  deemed  a  good  cause  to  challenge 
the  array,  that  a  number  of  jurors  actually  drawn  at  any 
time  was  not  the  exact  number  required  by  law;  and 
although  one  or  more  of  the  jurymen  on  the  list  should 
lack  the  qualification  required  by  law,  it  shall  not  be  cause 
suflScient  to  challenge  the  whole  array,  but  any  such  juror 
may  be  challenged  peremptorily  by  either  party. 

DeBuyi  ts.  Mollere,  7  M.  820;  Bamoi  vs.  Brinirlor*  7  M.  100;  Oompton  Tt. 
Legras,  24  A.  260. 

Objection  to  venire  can  not  be  made  after  verdiot* 

Tidftl  TB.  TtiomiMon,  6  M.  874. 

503.  Challenge  to  the  Polls — ^For  Cause  and  Per- 
emtory — Challenges  to  the  polls  are  divided  into  two 
kinds,  one  founded  on  legal  and  sufficient  reasons,  another 
which  depends  on  the  will  of  the  parties,  without  their 
being  obliged  to  make  known  their  motives  for  so  doing. 

1.  As  a  general  rule,  juror  can  not  be  challenged  after  he  is 
sworn. 

8tat«  T8.  Isaac,  8  A.  280;  State  T8.  Dabard,2  A.  782;  Stat«  ts.  Kennedy, 
8  B.  606;  State  vs.  Dlakln,  84  A.  020;  LiTlngtton  Ta.  Herman,  4  M.  707. 

2.  Bat  ]aror  may  be  excused  for  canse  when,  after  swearing, 
he  informs  court  of  some  canse  of  iDcompetency. 

state  YS.  Diakin,  84  A.  920;  People  vs.  Damon,  18  Wend.  851. 

8.  Jndge  has  large  discretion  in  excusing  jnrors,  which  is  not 
subject  to  complaint,  especially  when  sufficient  number  left 
on  panel  to  try  the  case. 

state  YB.  Sonmier,  88  A.  288 ;  State  t8.  Kane,  82  A.  009;  Stale  y8.  Web- 
ster, 84  A.  001 ;  SUte  YS.  Slot,  84  A.  1100;  State  ys.  Fairer,  85  A.  817. 

4.  Judge  not  bound  by  answers  of  juror,  and  may  exclude 
him  according  to  circumstances,  and  may  take  notice  of 
prosecution  pending  against  juror. 

state  Y8.  Barnes,  84  A.  807 ;  State  ys.  Jackson,  85  A.  760. 

503.  Challenges  for  Canse — Challenges  to  the  polls, 
the  causes  of  which  the  parties  are  bound  to  declare 
and  prove,  are  those  which  are  fcuided: 
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I.  Want  of  Qualifications:  Upon  the  juryman's  not 
having  the  qualification  required  by  law. 

3.  Partiality:  Upon  his  being  suspected  of  some  par- 
tiality or  favor  for  one  of  the  parties. 

3.  Conviction  of  Crime :  Upon  his  having  been  con- 
victed of  some  crime  or  misdemeanor,  which  legally  ren- 
ders him  incapable  of  acting  as  a  juryman. 

Challenges  on  Ground  of  Exemption,  Relationship  or 
Alliance — No  juror  shall  be  challenged  by  either  party, 
on  the  ground  that  he  is  exempted  by  law  from  serving  on 
juries,  nor  on  the  ground  that  he  is  related  or  allied  to 
either  party,  unless  such  relationship  or  alliance  be  within 
the  sixth  degree,  according  to  the  computation  of  the  civil 
law. 

(A)   ChaUenges  for  cause  are  those  founded  upon : 

1.  Want  of  necessary  qualifications,  which  are  established  by 
Act  54  of  1880.    Juror  must  be : 

(a)  Oitizen  of  the  United  States  and  of  this  State,  and 

(b)  A  bona  fide  male  resident  of  the  parish  for  one  year 

preceding  service; 

(c)  Not  under  interdiction. 

(d)  Nor  charged  with  any  infamous  crime  or  offonce 
punishable  by  hard  labor, 

(e)  Nor  convicted  at  any  time  of  any  infamous  crime  or 
ofTence  punished  by  hard  labor,  unless  he  has  been 
pardoned, 

(f)  And  be  a  competent  and  intelligent  person,  having 
capacity  to  serve  as  a  grand  juror  and  try  and  deter- 
mine both  civU  and  criminal  cases. 

And  judges  have  discretion  <'  to  decide  upon  the 
competency  of  jurors  in  particular  cases  when 
from  physical  infirmity,  or  from  relationship 
within  the  fourth  degree,  to  be  computed  accord- 
ing to  civil  law,  or  from  the  Ignorance  of  the  En- 
glish language  and  inability  to  understai.d  the 
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same  when  read  or  spoken,  or  other  cause,  the 
person  called  may  be  incompetent  to  sit  npon  the 
trial  of  any  particnlar  canse." 

2.  Judge  may  excuse  juror  not  understanding  English  lan- 
guage. 

Bank  Y8.  Straus,  26  A.  786. 

(B)  JuTcr  incompetent: 

1.  When  he  is  charged  with  infamous  offence  and  prosecu- 
tion is  pending. 

state  T8.  Jackson,  85  A.  769. 

2.  When  he  has  already  formed  a  fixed  opinion : 

But  juror  competent  when  opinion  will  yield  to  testi- 
mony  and  when  juror  free  from  bias  and  prejudice. 

See  also  84  A.  896;  4  A.  605;  11  A.  607;  6  A.  663;  8  B.  535;  82  A.  1096; 
14  A.  678;  State  vs.  Demoaohel,32  A.  1241;  Staters.  Homsby,  83 
A.  1110;  State  vs.  MoGee,  86  A.  207;  SUte  ys.  Revells,  86  A.  804; 
State  vs.  Johnson,  38  A.  889;  State  ts.  Dngay,  86  A.  827;  State  ts. 
Defiance,  84  A.  186 ;  State  vs.  Banger,  14  A.  462 ;  State  vs.  Ward,  14 
A.  698;  State  ts.  Malone,  22  A.  48;  State  vs.  Caulfleld,  23  A.  148; 
State  YS.  Lartlgue,  29  A.  642;  State  vs.  Coleman,  27  A.  692;  State 
TS.  Brette,  6  A.  668;  State  ts.  Denis,  84  A.  1078;  State  ts.  Farrer, 
86  A.  816;  StaohlinTS.  Destrehan,  2  A.  1019. 

8.  When  juror  not  a  voter. 

B.  S.  2126;  State  ts.  Parks,  21  A.  251 ;  Golding  ts.  Potit,  27  A.  86. 

4.  When  juror  does  not  understand  English. 

state  TS.  Lewis,  28  A.  84;  State  ts.  Push,  28  A.  14;  State  ts.  Jean  Gay, 
26  A.  472. 

Formerly  this  requirement  did  not  exist. 

Gay  Ti.  Ardry,  14  L.  288. 

5.  When  juror  infirm,  deaf  or  mute. 

state  TS.  Push,  28  A.  14. 

(C)  Juror  can  not  he  challenged  aa  incompetent  on  ground  that: 

1.  He  is  ignorant;  but  judge  may  excuse  him. 

state  TS.  Lewis,  28  A.  64. 

2.  Jury  of  merchants  must  possess  other  legal  and  necessary 
qualifications. 

Golding  TS.  Petit,  27  A.  86. 

8.  When  special  jury  of  merchants  should  be  allowed. 

B.  S.  2168;  Kellogg  ts.  Clinton,  28  A.  674. 

4.  Qualifications  of  jurors. 

See  Act  44  of  1877,  p.  65;  94  of  1873,  p.  166;  64  of  1880,  p.  52 
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504.  Challenges,  Contiiiiied — ^The  causes  of  challenge 
which  have  been  mentioned  in  the  preceding  article  are 
to  be  understood  in  the  sense  and  under  the  modifications 
hereafter  mentioned. 

505.  Public  Officials  Exempt  from  Jury  Service— A 
juryman  may  excuse  himself,  if  he  fills  any  public 
functions,  which  by  their  nature  or  the  provisions  of  lav 
exempt  him  from  serving  as  a  juryiT»ao 

Aazan*8  Case,  1  M.  358. 

Bxemption$  from  jury  fervice. 

1.  Telegraph  operators. 

Act  42  of  1882,  p.  54. 

2.  Clerks  and  other  officers  of  courts. 

Act  94  of  187t ;  State  vs.  Newton,  28  A.  65. 

3.  (Governor,  lieutenant  governor,  attorneys,  physicians,  etc 

Act  44  of  isn,  Seo.  2. 

506.  Juryman  Must  be  Duly  Qualified  Elector — A  jury- 
man may  be  challenged,  because  he  does  not  possess  the 
qualification  required  by  law. 

This  qualification  is,  that  the  juryman  must  be  a  duly 
qualified  elector,  without  regard  to  race,  color,  or  previous 
condition. 

507.  Challenge  for  Partiality — A  juryman  may  be 
challenged,  as  suspected  of  partiality  in  the  cause: 

I .  Domestic,  Agent,  Attorney,  Partner  or  Relative  of 
Party — If  he  be  a  domestic,  counsellor,  attorney,  agent 
or  partner  of  one  of  the  parties,  or  related  or  allied  to 
either  one  of  them  within  the  sixth  degree ; 

3.  Interest  in  Cause — If  he  have  an  interest,  direct  or 
indirect,  in  the  cause; 

3.  Former  Service  as  Juror  in  Same  Cause — If  he  have 
already  served  as  juryman  in  the  same  suit; 

4.  Formation  of  Opinion — If  he  have  formed  an  opin- 
ion upon  the  cause  before  coming  into  court; 
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5.  Bribery — If  he  have  received  any  bribe  for  giving 
his  verdict. 

Formerly  a  juror  member  of  a  political  corporation  could  not 
serve. 

Mayor  et  aJ.  ts.  BIpley,  2  L.  845;  but  see  C.  P.  838,  carUra, 

508.  Challenge  for  Crime — A  juryman  may  be  chal- 
lenged for  crime  by  him  committed,  if  he  has  been  con- 
victed of  any  crime  deemed  infamous  by  the  penal  laws  of 
this  State. 

509.  Sworn  Examination  of  Challenged  Juror — ^The 
juryman  challenged  for  any  one  of  the  above  mentioned 
causes,  may  be  interrogated  under  oath  concerning  the 
truth  of  the  facts  alleged  against  him,  and  he  must  answer 
such  questions  touching  the  matter,  provided  that  he  do 
not  expose  himself  to  injure  his  reputation,  or  accuse  him- 
self of  some  crime  or  misdemeanor. 

510.  Ruling  of  Judge  on  Challenge — ^Exception — The 
judge  shall  pronounce  upon  the  challenges  to  jurymen 
in  the  same  manner  as  upon  those  made  to  witnesses, 
and  the  party  who  may  think  himself  aggrieved  by  his 
decision  may,  in  like  manner,  take  an  exception  to  his 
opinion. 

0.  p.  488, 617. 

511.  Peremptory  Challenges — Besides  the  challenges, 
the  causes  of  which  the  parties  must  declare  and  prove  as 
above,  the  plaintiff  and  defendant  have  each  the  right  of 
challenging  peremptorily  four  jurymen. 

In  contested  election  cases,  ten  peremptory  challenges  al- 
lowed. 

B.  S.  Sees.  1429, 1422;  Burton  ys.  Hicks,  27  A.  609. 

5x2.  Co-Plaintiffs  and  Co-Defendants,  Joinder  in 
Challenges — When  there  are  many  plaintiffs  or  defend- 
ants in  a  cause,  the  parties  who   are   equally   interested 
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will  be  obliged  to  join,  in  order  to  enjoy  the  right  of  chal- 
lenging which  has  been  mentioned  in  the  preceding 
article,  so  that  there  may  be  no  more  than  four  jurymea 
peremptorily  challenged  on  each  side. 

513.  Talesmen — If,  on  account  of  the  challenges,  ab- 
sence, or  sickness  of  some  of  the  jurymen,  or  of  any  other 
legal  excuse,  the  jury  should  not  be  complete »  the  court 
shall  order  the  sheriff  to  summon  a  certain  number  of 
persons  present,  having  the  legal  qualifications,  in  order 
to  complete  it. 

1.  Talesmen. 

(a)  Need  not  be  from  bystanders  only. 

state  vs.  Thomas,  84  A.  1086. 

(b)  Juror  discharged  or  ezcnsed  from  regnlar  panel  not 
Biunmoned  as  a  talesman. 

Goldf  ng  T8.  Castro,  90  A.  45S. 

2.  Court  may  summon  additional  jurors,  under  act  of  1877, 
who  are  not  talesmen  but  part  of  regular  panel. 

state  T8.  Brooks,  86  A.  885. 

8.  Attachments  for  absent  jurors  will  not  issue  where  there 
are  sufficient  present  to  form  panel. 

state  TS.  Fairer,  85  A.  816;  State  vs.  Breaux,  82  A.  222;  State  ts.  Bonn- 
tree,  82  A.  1141;  State  vs.  Hoozer,  26  A.  600;  State  vs.  AtkIiiaon,M 
A.  645. 

4.  Any  number  of  orders  necessary  for  talesmen  may  be 
made. 

State  YS.  8onnler,88  A.  289. 

5.  Judge  may  exempt  talesmen  though  temporary  challenge 
exhausted. 

state  vs.  Hamilton,  85  A.  1048 ;  SUte  vs.  Welch,  84  A.  99L 

514.  Oath  of  Juror — Foreman — As  soon  as  a  juryman 
shall  have  been  accepted  by  the  parties,  or  the  challenge 
made  to  him  shall  have  been  overruled  by  the  court,  he 
shall  take  an  oath  that  he  will  pronounce,  in  a  just  and 
impartial  manner,  and  to  the  best  of  his  judgment,  in  the 
case  of  such  a  one  against  such  a  one  (naming  the  title  of 
the  cause),  which  is  about  to  be  submitted  to  him;  and  zf 
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soon  as  there  shall  be  twelve  jurymen  sworn,  the  court 
shall  name  from  amongst  them  a  foreman  who  shall  pre- 
side over  them  9  and  sign  the  verdict  which  they  may  ren- 
der. 

1.  Objection  to  form  of  oath  or  competency  of  juror  must  be 

made  when  juror  is  offered  to  be  sworn. 

SUte  T8.  Sopher.  8S  A.  976;  State  TS.  Nolaii>  18  A.  276;  State  ys.  Bower, 
36A.  8S8. 

2.  But  see  contra  in  civil  cases. 

Henry  vs.  Ouvelller,  7  M.  683. 

515.  Mode  of  Trial  Before  Jury— Charge  of  Judge— The 
case  shall  be  pleaded  before  the  jury  in  the  same  manner 
as  before  the  court;  and  when  the  pleadings  are  finished, 
the  judge  shall  charge  the  jury  on  the  form  of  giving  their 
verdict. 

In  all  cases  appealable  to  the  Supreme  Court,  it  shall 
be  the  duty  of  the  judge  to  deliver  his  'charge  to  the  jury 
in  writing,  if  the  counsel  of  either  party  require  the  same. 

0.  p.  it»,  487,  488;  B.  S.  668,  28. 

1.  Judge's  written  charge  to  jury  mcy  be  transcribed  ftom 
book  by  clerk. 

State  YS.  Thomas,  84  A,  1065. 

2.  Judge  can  not  draw  up  verdict. 

Gore  Tt.  Br«edloye,  6  B.  78. 

516.  Charge  of  Judge — In  this  charge  the  judge  must 
limit  himself  to  giving  the  jury  a  knowledge  of  the  laws 
applicable  to  the  cause  submitted  to  them,  and  he  shall 
abstain  from  saying  anything  about  the  facts,  or  even  re- 
capitulating them  so  as  to  exercise  any  influence  on  their 
decision  in  this  respect. 

1.  Special  instructions  desired  ought  to  be  asked  by  parties. 

State  TB.  Thomas  et  aJ.,  84  A.  1064;  Stata  7t.  DeBanoe,  84  A.  191;  Btata 
YB.  Bogain,  12  A.  264. 

2.  Judge  must  not  state  facts  except  so  far  as  necessary  to 
charge  properly. 

SiK>florcL  T8.  Pemberton,  12  B.  162. 
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(a)  And  where  be  tarenchee  upon  facto,  Judgment  Is  »• 
versed. 

Moller  Tt.  Gaaobe,  16  A.  4S. 

(b)  Charge  mnst  be  applicable  to  iMoe  made  by  plead- 
ings and  not  merely  on  abstract  qaestions  of  law;  and 
refusal  to  mfike  abstract  charges  ia  not  error. 

state  Y8.  Thomas,  84  A.  1064 ;  State  ▼&.  Stoaderman,  8  A.  387;  State 
▼8.  Turner  A  Bright,  fS  A.  1106;  United  States  ▼■.  8S7  oases  of 
wine,  1  Woods  47. 

8.  Judge  need  not  repeat  charge  already  given. 

state  Ys.  Hartleb,  8S  A.  1180;  State  vs.  Brown,  IS  A.  1066;  State  ts. 
Garlc,  8S  A.  971. 

4.  Judge's  charge  mnst  be  excepted  to  below.     Ob}ectioi» 
can  not  be  assigned  as  error. 

Milne  ts.  B.  B.  Co.,  9  L.  257;  Buel  ts.  Steamer,  17  L.  545;  P«iin  ts.  Col- 
lins, 5  B.  218;  State  ts.  Oaric,  86  A.  975;  State  ts.  Curtis,  84  A.  1214; 
State  TS.  Biculfi,  85  A.  770;  State  ts.  Bheard,  86  A.  548;  State  Ya.  Btoks, 
82  A.  1006;  SUte  TS.  Baird,  84  A.  106. 

6.  And  objection  mnst  be  made  before  jury  retire. 

Bank  ts.  McKellar,  44  A.  944 ;  Penn  ts.  Collins,  5  B  218. 

6.  Where  evidence  sustains  verdict,  mere  improper  charge 
will  not  be  fataL 

Stack]>ole  ts.  Wiokham,  7  A.  658 ;  N.  O.  Opelousas  B.  B.  Co.  ts.  Lagarde, 
10  A.  150;  Starns  ts  Hadnot,  45  A.  882. 

517.  Exception  to  Charge — ^Request  for  Written  Charge 
— If,  when  the  judge  shall  have  finished  his  charge  to 
the  jury,  one  of  the  party  believes  that  the  judge  has 
mistaken  the  law  which  he  has  stated  to  the  jury,  or  in 
the  application  which  he  has  made  of  it,  he  may  require 
the  judge  to  give  his  opinion  in  writing  touching  this 
matter,  and  on  his  refusal  he  may  take  an  exception  in 
the  manner  and  form  heretofore  set  forth. 

a  p.  488,  489. 

Exception  mnst  be  taken  before  jnry  retire. 

Bank  ts.  McKellar,  44  A.  944;  Penn  ts.  Collins,  5  B.  21S. 

518.  Deliberation — ^Verdict — ^When  the  jury  shall  have 
retired  into  the  room  designated  for  this  purpose,  they 
shall  deliberate,  under  the  direction  of  their  foreman, 
upon  their  verdict,  and  as  soon  as  they  shall  have  agreed 
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lipon  the  manner  of  giving  it,  the  foreman  shall  reduce 
the  verdict  to  writing,  and  sign  it,  as  is  hereafter  men- 
tioned, and  give  notice  to  the  court,  if  it  be  still  in 
session,  that  the  jury  are  ready  to  give  their  verdict. 

C.  p.  622,  626, 627. 

1.  Jury  may  take  papers  with  them  if  they  are  evidence  in 
the  case« 

state  vs.  Williams,  84  A.  961;  State  vs.  Bradley,  6  A.  S65;  State  ▼•. 
Harris,  84  A.  U9. 

But  contra  in  criminal  cases. 

29  A.  716. 

2.  Verdict  may  be  received  on  dies  non.    Such  act  is  purely 

ministerial. 

state  ys.  Canty,  41  A.  687;  State  ts.  Ford,  »7  A.  443. 

519.  Kinds  of  Verdict— General  and  Special — The  ver- 
diet  may  be  either  general  or  special.  A  general  verdict 
is  that  by  which  the  jury  pronounce  at  the  same  time  on 
the  fact  and  the  law,  either  in  favor  of  plaintiff  or  de- 
fendant. 

A  special  verdict  is  that  by  which  the  jury  pronounces 
on  the  facts  only,  leaving  to  the  court  the  right  of  giving 
judgment  on  these  facts  and  the  law  applicable  to  them. 

520.  Jury  May  Always  Render  General  Verdict— The 
jury  is  always  at  liberty  to  give  a  general  verdict  by  pro- 
nouncing on  the  law  and  on  the  fact,  in  the  case  submitted 
to  them. 

Therefore,  the  law  permitting  either  party  to  submit 
specially  the  facts  in  the  case  to  the  jury,  and  so  depriving 
them  of  the  right  of  giving  a  general  verdict  in  the  suit,  is 
abrogated. 

Barry  vs.  Ins.  Co.,  6  M.  894;  Morris  ts.  Hatch,  7  M.  349. 

521.  Special  Verdict — New  Trial — But  should  the  jury 
think  proper  to  render  a  special  verdict  on  the  facts  of 
the  cause,  those  facts  which  the  jury  shall  have  found  shall 
be  considered  as  true,  and  the  judge  shall  render  judgment 
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accordingly,  saving  the  right  of  granting  a  new  trial  if  he 
believe  that  the  jury  have  given  their  verdict  contrary  to 
the  evidence. 

1.  Validity  of  verdict  not  impaired  by  remarks  of  jury  not  in* 
consistent. 

Wallis  T8.  Baset,  84  A.  18L 

S|  2.  Verdict  must  be  positive,  not  conditional  or  in  the  disjunc- 

tive. 

Wall  T8.  Hampton,  8  M.  168. 

8.  Verdict  constmed  by  pleadings,  and  whole  verdict  con- 
stmed  together. 

Greenfield  ts.  Mannin^r,  7  L.  66 ;  Trepagnler  Tt.  Damf ord,  3  M.  667 ;  Har- 
rison TS.  Faulk,  8  I..  68;  Innis  ts.  Cmmmin,  6  M.  647;  FortleiTt. 
Blount,  6  M.  461. 

4.  Findings  of  jnry  on  facts  can  be  reversed  by  Supreme 
Court. 

Cardaillao  ys.  Dutton,  21  A.  219;  CaateiaDerauxTS.  Creditors,  7  Lu  678; 
Michel  TS.  Weil,  26  A.  200;  Richardson  ts.  Zunts,  26  A.  818;  Painpale 
TS.  Martin,  14  L.  60. 

5.  But  will  not  lightly  be  disturbed  in  cases  of  frand  and 
where  evidence  conflicts. 

Lapointe  ts.  Guidry,  7  L.  246;  Bonssean  ts.  Dayson,  10  M.  142;  HuiMt 
TS.  LefebTre,  6  L.  608;  Brown  ts.  Sadler,  21  A.  182;  Flower  ts.  O'Con- 
nor, 7  L.  190;  Sheldon  ts.  New  Orleans  Canal  Co.,  9  B.  86;  Coon  Tt. 
Brashear,  7  L.  270;  Orleans  NaTlgation  Co.  ts.  Allard,  6 1«.  4S6;  Pey- 
taTin  TS.  Winter,  6  L.  656. 

6.  Remittitur  after  verdict  allowed. 

Fargoud  ts.  Morgan,  2  L.  102;  Mead  ts.  Bnckner,  2  L.  286. 

7.  Where  verdict  silent  about  interest,  judgment  of  court  can 
allow  none. 

Succession  of  Anderson,  88  A  688;  Saul  ts.  His  Creditors,  7  N.  S.  437; 
Cochrane  ts.  Murphy,  4  A.  6;  Succession  of  Began,  12  A.  116;  Kieh* 
trecht  TS.  Fasnacht,  17  A.  166. 

522.  Form  of  General  Verdict — The  form  of  a  general 
verdict  consists  in  the  foreman  endorsing  on  the  back  of 
the  petition,  these  words:  "Verdict  for  the  plaintiff  for 
so  much,  with  interest,**  if  it  has  been  prayed  for;  or, 
<*  Verdict  for  the  defendant,*'  according  as  the  verdict  is 
for  plaintiff  or  defendant. 

a  p.  668. 
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1.  This  article  is  directory  and  substantial  compliance  suffi- 
cient. 

City  vs.  Foaoher,  9  L.  410;  Wiohtreoht  ts.  Fasnaobt,  17  A.  166;  Cooper 
T8.  Capp«ll,  39  A.  314. 

2.  Verdict  need  not  state  details. 

Harrod  T8.  Lafarge,  6  M.  11 ;  MoClellan  Dry  Dock  Oo.  vs.  Farmert'  AUI- 
anoo  Steamboat  Line,  48  A.  258. 

8.  Verdict  for  sterling  money  irregular — should  be  for  U.  S. 
money. 

Beal  T8.  MoKIeman,  8  L.  670. 

4.  On  return  of  jury  with  verdict,  counsel  for  party  winning 
may  reduce  same  to  form  and  hand  to  jury  for  considera- 
tion. 

Jackson  T8.  Larche,  4  M.  499. 

5.  Jury  may  seal  verdict  and  deliver  in  court* 

Dale  T8.  Down,  9  M.  496. 

6.  Verdict  sUent  as  to  interest  rejects  it. 

Ooohrane  ts.  Murpby,  4  A.  6. 

7.  Verdict  may  be  for  full  amount  of  claim. 

MoOlellan  Dry  Dock  Co.  vs.  Steamboat  Line,  48  A.  288. 

8.  But  where  amount  is  not  stated  and  no  way  is  pointed 
out  to  find  amount  allowed,  verdict  is  bad. 

Miller,  Lyona  A  Oo.  ▼».  Cappel,  89  A.  883. 

523.  Costs  Follow  Judgment — ^The  jury  has  nothing  to 
do  with  the  costs  in  a  general  verdict,  inasmuch  as  it  is 
entirely  reserved  for  the  court  to  pronounce  on  this  sub- 
jecty  which  is  a  consequence  of  its  judgment. 

524.  Form  of  Special  Verdict — When  the  verdict  is 
special,  the  foreman  must  write  on  the  petition,  or  on  a 
separate  sheet  of  paper,  and  successively,  the  different 
facts  which  they  find  in  the  cause. 

525.  Foreman  Must  Sign  as  Such — ^Whether  the  verdict 
be  general  or  special,  the  foreman  must  sign  it,  mention- 
ing his  quality. 

Capacity  of  foreman  of  grand  jury  need  not  be  mentioned. 

state  T8.  Sopher,  86  A.  976. 
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526.  Polling  of  Jury — ^When  the  jury  have  returned  in- 
to court,  in  order  to  give  in  their  verdict,  the  judge  shall 
order  the  clerk  to  call  the  jurymen,  to  ascertain  that  they 
are  all  present;  and  if  the  jury  be  all  present,  the  foreman 
shall  hand  the  verdict  to  the  judge,  who  shall  order  the 
clerk  to  read  it  in  a  loud  and  intelligible  voice. 

527.  Polling,  Etc.,  Continued — After  the  reading  of 
the  verdict,  he  shall  ask  the  jury  if  the  verdict  has  been 
agreed  to,  and  if  the  foreman  answer  affirmatively,  he 
shall  enter  the  verdict  on  the  records  of  the  court,  unless 
one  of  the  parties  require  that  the  jurors  be  called  and  each 
of  them  asked  if  he  has  agreed  to  the  verdict,  and  if  it 
appear  that  all  the  jurors  have  agreed  to  the  verdict, 
the  same  shall  be  recorded. 

The  above  is  Act  116  of  1890,  p.  141. 

528.  Correction  of  Form  of  Verdict — If,  on  reading 
the  verdict,  it  appear  that  there  is  some  want  of  form  as 
to  the  manner  in  which  it  has  been  drawn,  it  may  be  cor- 
rected at  the  request  of  either  of  the  parties,  under  the 
direction  of  the  court,  either  in  their  presence,  or  after 
the  jury  shall  have  retired  for  that  purpose,  in  which 
case  it  shall  again  be  brought  into  court,  after  having 
been  corrected,  in  order  to  be  read  and  recorded,  as 
above  directed. 

1.  No  objection  as  to  want  of  form  not  made  below  wfll  be 
noticed  on  appeal. 

Behlnes  ts.  Coxe,  2  A.  473;  Simon  vs.  Brashear,  9  S.  60. 

/ 

2.  Irregolarity  of  method  of  returning  verdict  not  spedaDj 
injurious  is  not  fataL 

Cooper  T8.  Oappell,  39  A.  214. 

539.  Sealed  Verdict — If  the  court  intend  adjourning  to 
the  next  day,  previous  to  the  jury  having  brought  in  their 
verdict,  they  may  authorize  them,  after  they  have  agreed 
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on  their  verdict,  to  deliver  the  same,  sealed,  to  the  clerk 
of  the  court,  in  order  that  it  be  read  the  following  day,  at 
the  opening  of  the  court. 

In  such  case,  the  jury  must  attend  in  court  to  be  present 
at  the  reading  of  their  verdict. 

530.  Sick  Juror  May  Testify  Before  Justice  How  He 
Voted — If,  pending  the  adjournment,  some  member  of 
the  jury  have  fallen  sick,  so  as  to  be  unable  to  be  present 
in  the  court  when  the  verdict  is  read,  the  court  may  com- 
mission a  justice  of  the  peace  to  take  the  declaration,  on 
oath,  of  such  juror,  as  to  the  manner  in  which  he  voted, 
at  the  time  the  verdict  was  agreed  to,  unless  the  parties 
agree  to  dispense  with  his  declaration. 

Evidence  of  a  juror  not  admissible  to  impeach  verdict. 

state  vs.  Chretien,  85  A.  1082. 

531.  When  Juror  Dies  After  Voting,  etc. — If  a  juror 
die  during  the  adjournment,  the  court  shall  examine,  on 
oath,  either  the  foreman  or  any  other  member  of  the  jury, 
in  order  to  ascertain  the  manner  in  which  the  deceased 
voted  at  the  time  the  verdict  was  agreed  to,  and  the  testi- 
mony of  such  juror  shall  have  the  same  effect  as  the 
declaration  of  the  deceased  would  have  had,  were  he 
alive. 

532.  Discontinuance  Permitted  Up  to  Withdrawal  of 
Jury — ^The  plaintiff,  until  the  moment  when  the  jury  shall 
be  about  to  withdraw,  is  at  liberty,  on  paying  the  costs, 
to  discontinue  his  suit;  but  if  the  plaintiff  allow  the  jury 
to  withdraw,  before  discontinuing  his  suit,  the  verdict 
Bhall  be  binding  on  him. 

0.  p.  885,  481,  492,  686,  094. 

1.  DiBcontinnance  allowed  up  to  time  of  withdrawal  of  jury. 

LeBlano  T8.Fittman  Sb  Barrow,  16  A.  480;  Meyers  A  Co.  ys.  Birotte, 
41  A.  746. 

2.  DiBconttnnance  of  main  action  carries  intervention. 

Barron  ys.  Jacobs,  88  A.  870;  Meyers  A  Oo.  vs.  BIrotte,  41  A.  745. 
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538  Judgment. 

SECTION  m. 
Of  Judgments  and  Costs. 

533.  Judgments — ^Judgments  in  civil  cases  are  rendered 
by  default,  or  after  hearing  the  parties. 

O.  p.  810. 

(A)  Judgments  mu8t  be: 

1.  Certain^  and  may  be  constmed  by  pleadings  or  by  reaaons 
given. 

Lea  T8.  Terry,  IS  A.  160;  14  A.  881 ;  Bonytllaln  ts.  Boorgr,  16  A.  MS;  Bnsl 
Ts.  Faust,  16  A.  478;  Trepagnier  ts  Williams,  4  L.  100;  14  L.  446;  Soe- 
cession  of  Dnmford,  1  A.  93 ;  Peniston  ts.  Somers,  15  A.  879;  Bochelle 
TS.  Cox,  6  L.  387;  Keane  ts.  Fisher,  10  A.  361, 177;  86  A.  28;  Bams  w. 
Bidwell,  38  A.  396. 

Bnt  only  in  cases  of  doubt  requiring  constraction. 

ATery  ts.  Police  Jury,  16  A.  238. 

2.  Bat  in  proper  cases  judgment  may  be  (xmditional  and  ex- 
ecutive officer  may  receive  conditional  instructions. 

Brainard  aC^ffroyTS.  Head,  26  A.489;Suooe8sion  of  DeBolsblane, 
82  A.  17;  State  ex  rel.  B.  B.  Co.  ts.  Jodge,  86  A.  230;  DaTidson  ts 
City,  84  A.  178;  Carre  ts.  City,  43  A.  1119. 

(B)  Collateral  attack  on  judgment: 

1.  No  collateral  attack  permitted  where  judgment  not  void 
for  want  of  jurisdiction,  e.  g.  judgments: 

(a)  Homologating  monition. 

Frost  TS.  MoLeod,  19  A.  69. 

(h)  Adjudicating     community    property    to     Burviving 

spouse. 

Sacoession  of  Bobinson,  28  A.  17;  Sanders  ts.  Carson,  2  A.  894. 

(e)  Emancipating  minor. 

Johnson  ts.  Alden,  16  A.  606;  Jeannet  a  Co.  ts.  Bicker,  10  A.  68; 
Fabre  ts.  Hepp,  7  A.  9. 

(d)  Appointing  tutor. 

Thibodean  ts.  Thibodanz,  6  A.  698;  Martin  ts.  Jones,  13  A.  10; 
Tutorship  of  Hughes,  18  A.  880;  Succession  of  Garrison,  16 ▲. 
37;  Succession  of  Keller,  89  A.  682;  Succession  of  Wiiis,8E. 
806;  HooTer  ts.  Sellers,!  6  A.  183;  Coillebeau  ts.  Ingronfl,!* 
A.  633. 

(e)  Consent  judgment  between  parties. 

Dunn  TS.  Pipes,  30  A.  376;  Qreenwood  ts.  City,  13  A.  438. 
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(f)  Acceptance  of  cession  of  insolvent. 

Jelfries  ts.  Iron  Works  Co ,  16  A.  19;  NImfck,  MoOloskey  A  Co. 
TS.  Ingram,  17  A.  85;  Armstrong  ts.  Mooney,  1  B.  167 ;  Taylor 
T».  Creditors,  9  B.  876;  Hayney  y8..Healey,  13  A.  434 ;  Bajonrin 
Tt.  Bamelli,  86  A.  788;  Andms  ts  Creditors,  46  A  1067,  U  $tq. 

(g)  Appointing  public  administrator. 

Morgan  ts.  Locke,  28  A.  806b 

(h)  Appointing  executor. 

Soooession  of  Dougart,  80  A.  368. 

(i)  Appointment  of  syndic. 

Cloatier  ts.  Lemee,  88  A.  806;  Bojonrin  ts.  Bamelll,  86  A.  788. 
ff)  Recognizing  a  homestead. 

OalTit  TS.  Williams,  86  A.  833;  Anderson  ts.  Dusoft,  86  A.  917. 

(h)  Granting  a  respite. 

Anderson  ts.  Dason,  86  A.  916. 

(I)  Appointing  a  curator. 

Doson  TS.  Dnpre,  83  A.  896. 

(m)  Appointing  administrator. 

DaTie  TS.  SteTens,  10  A.  496;  DaTis  ts.  GreTes  ft  Wilderman,  83  A. 
420;  Dean  ts.  Wade,  8  A.  85;  BiU  ts.  VIesti,  3L.  349;  Williams 
TS.  Hood,  11  A.  118. 

(n)  Ordering  sale  of  property. 

Glllis  TS.  Carter,  39  A.  699. 

f 

(o)  Ejecting  tenant. 

Hayghe  ts.  Brinkman,  84  A.  831. 

(p)  Adjudging  defendant  to  pay  certain  sum  to  plaintiff. 

Succession  of  Qnin,  80  A.  947;  Succession  of  Neal,  35  A.  126;  Keot 
TS.  Brown  Sb  Learned,  88  A.  118 ;  Bryan  ts.  Atchison,  3  A.  463. 

(q)  Ordering  partition. 

Bayhi  ts.  Bayhi,  86  A.  629;  Paul  ts.  Lamotbe,  86  A.  818;  Fowler 
TS.  Gordon,  34  A.  370;  Estate  of  Boa  ton,  11  A.  63L 

(r)  Appointing  foreign  guardian  or  tutor. 

Martin  ts.  Jones,  13  A.  168;  Soccession  of  Penniger,  34  A.  64. 

($)  Appointing  under-tutor. 

Succession  of  Eellar,  89  A.  684;  Succession  of  Hawkins,  86  A.  668; 
Succession  of  Sadler  ts.  Henderson,  86  A.  839;  Succession  of 
Arland,  43  A.  830. 

(i)  Separating  spouses  in  property. 

Lewis  TS.  Peterkin,  89  A.  780;  Farwell  ts.  O'Neal, 23  A.  619;  Dink- 
graTC  TS.  Norwood,  10  A.  664. 

(u)  Proceedings  in  attachment  suits  where  there  is: 
(1)  Legal  citation  on  defendant. 

Bank  ts.  Judson,  9  A.  8;  Gibson  ts.  Foster,  3  A.  609;  Good- 
man TS.  Allen,  11  A.  346;  Williams  ts.  Clark,  11  A.  761;  Ins. 
Co.  TS.  DeBlanc,  81  A.  108. 
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633  Judgment. 

(2)  Acquired  jurisdiction  of  the  res. 

Pennoyer  ys.  Nefl,  96  U.  S.  726. 

(v)  In  proceedings  to  reinstate  record  and  judgment  de* 
Btroyed  by  fire. 

McFeeley  vs.  Osbom.  19  A.  471 ;  Stams  vs.  Hadnot,  43  A.  1661 

(w)  Order  of  recusation. 

State  ex  reL  Mesteyer  ts.  Judge,  86  A.  829L 

(x)  Appointing  curatrix. 

Hogan  Tt.  Thompson,  3  A.  638. 

(y)  Ordering  sale  of  property. 

£  Dupuy  YB.  Bemis,  3  A.  609;  Thompson  vs.  Tolmie,  3  Peters,  Ml 

if  (z)  Appointing  provisional  syndic. 

Suooession  of  Altemus,  83  A.  864;  Snooesslon  of  Dugas.ao  A.3S8. 

(al)  Appointing  judge  ad  hoc, 

state  ez  reL  Williams  ts.  Ck>nstable,88  A.  1418;  Qnllbeao  ts.  Oor- 
mier,  83  A.  980 ;  State  ts.  Fenderson,  38  A.  83;  State  ez  reL  Mes- 
teyer vs.  Judge,  86  A.  880. 

(hi)  Accepting  surrender  and  ordering  meeting  of  cred- 
itors. 

Bajourin  ts.  Bamelll,  86  A.  788;  Andrus  ts.  Creditors,  46  A.  1067. 

(cl)  Appointing  liquidator. 

Southern  Mutual  Insurance  Co.  ts.  Pike,  88  A.  833. 

(dl)  Recognizing  claim  against  succession. 

Succession  of  Qutn,  80  A.  947;  Succession  of  Neal,  36  A.  129;  Sue- 
cession  of  Bernard,  34  A.  403. 

(el)  Discharging  administrator. 

Baron  ts.  Administrator,  44  A.  396. 

(O)  There  is  no  oollatercd  attcuik  where  suit  ia  to  declare  judgment 
inoperative  by  reason  of  changed  conditionSy  e,  g. : 

1.  Suit  by  heirs  to  recover  confiscated  property. 

Heirs  of  Slidell  ts.  Bank,  37  A.  864;  Day  ts.  Tricon,  18  WaU.  lO; 
Bigelow  TS.  Forest,  9  Wall  889. 

2.  Suit  to  declare  property  not  a  homestead  by  reason  of 
change  in  condition  of  beneficiary — ^though  homestead  was 
recognized  by  judgment. 

Denis  ts.     ayle,  40  A.  386;  DaTidson  ts.  City,  84  A.  170. 

But  no  execution  can  issue  while  judgment  recognixing 
homestead  stands. 

CalTit  TS.  Williams,  86  A.  833. 

380 


Judgment — Collateral  Attack.  533 

(D)  Collateral  attack  is  permitted  on  judgment: 

1.  Where  jndsrment  is  absolutely  null  for  want  of  citation. 

Conery  vs.  Botohford,  Brown  A  Co.,  80  A.  694;  Walworth  yb.  Steven- 
son, 24  A.  2S8 ;  Simpson  ts.  Hope,  28  A.  667 ;  Marbnry  vs.  Pace,  29  A. 
667;  MoCloskey,  Bigley  Sb  Co.  vs.  Wingfleld  A  Bridges,  29  A.  141 ;  Le- 
Blanovs.  Ferraolt,  21  A.  26;  Edwards  vs.  White,  29  A.  647;Hawley 
vs.  Heyman,  28  A.  849;  Laurent  vs.  Balman,  80  A.  868;  Ins.  Co.  vs. 
Packwood,  9  A.  74 ;  Madden  vs.  Fielding,  19  A.  606 ;  Waddell  vs.  Payne 
A  Harrison,  28  A.  778 ;  Fletcher  vs.  Henley,  18  A.  161 ;  9  A.  496;  6  L.  677. 

2.  Where  judgment  is  one  putting  heirs  in  possession. 

Dalton  vs.  Wlokliffe,  86  A.  866;  Succession  of  Lampton,  84  A. ;  Foentes 
vs.  Gaines,  26  A.  86;  Arston  vs.  Arston,  16  A.  187;  Sophie  vs.  Dnples- 
sis,  2  A.  274;  Succession  ot  Duplessis,  10  B.  198;  but  see  Baron  et  al. 
vs.  Administrator,  44  A.  296;  Fowler  vs.  Succession  of  Gordon,  24  A. 
270;  Armstrong  vs.  Davis,  21  A.  419. 

8.  Where  judgment  is  absolutely  nuU  and  Toid  for  want  of 
jurisdiction  at  time  of  signing  judgement. 

Warmsley  vs.  Bobinson,  28  A.  793;  I^Aroy  vs.  Ketchum,  11  How.  166; 
Hoyle  vs.  City  B.  B.  Co.,  28  A.  602;  Webster  vs.  Beed,  11  How.  487; 
Champlin  vs.  Bakewell,  21  A.  868. 

4.  Where  judgment  is  against  unauthorized  married  woman. 

White  vs.  Bird,  20  A.  281;  Champlin  vs.  Lee,  19  A.  148. 

5.  Where  judgment  is  against  dead  man  eo  nomine, 

Edwards  vs.  Whited,  29  A.  647;  B.  B.  Co.  vs.  Bosworth.  8  A.  80;  Mc- 
Closkey,  Bigley  A  Co.  vs.  Wingfleld  A  Bridges,  29  A.  14L 

6.  Question  of  jurisdiction  always  open,  though  judgment  al*- 
leges  jurisdiction. 

Morris  vs.  Bailey,  16  A.  2;  D*Aroy  vs.  Ketchum,  11  How.  165. 

7.  Judgment  need  not  allege  jurisdiction ;  it  is  presumed. 

Graydon  vs.  Justus,  24  A.  22i. 

(H)  Ckynfe89ion  of  judgment: 

1.  Merely  authenticates  agreement  of  parties. 

Mlohie  vs.  Armat,  16  A.  226. 

And  does  not  bind  third  persons. 

Bosh  A  Goode  vs.  Chapan,  24  A.  277;  Allison  vs.  Thomas,  29  A. 
7S2 ;  Carroll  A  Co.  vs.  Hamilton,  80  A.  622. 

2.  Confession  of  married  woman:  Not  always  binding;  she 
may  attack  same. 

Strother  vs.  Hamlet,  28  A.  840;  Bains  vs.  Burbridge,  16  A.  628;  Edwards 
vs.  Edwards,  29  A.  600;  Dancy  vs.  Martin,  Cobb  &  Co.,  28  A.  826. 

8.  Judgment  may  be  rendered  on  confession  of  part  of  debt. 

Conrad  vs.  Burbank,  24  A.  17;  Stein  vs.  Brunner,  42  A.  772;  Marbury 
vs.  Pace,  29  A.  668. 
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533  Judgment  By  Confessiox. 

4.  Valid  without  citation  or  default. 

ThomhiU  ts.  Bank,  84  A.  1175;  Woodward  Tt.  Lurts,  11  A.  W; 
Toledano  ts.  Belf,  7  A.  61. 

6.  Who  may  confess  judgment:   President   of   pofice  juyt 
authorised  by  that  body. 

Parker  ts.  Soogf  n,  11  A.  €381. 

(F)  ^rtm/aUiriby  of  judgment: 

Judgment  null  if  rendered  before  issue  joined. 

Braunsdorf  ts.  Fay  A  Masson,  18  A.  187;  7  N.  8.  287;  BaUard  Tt.  LM^ 
Administrator,  14  L.  214. 

(O)  Judgment  againet  dead  man  eo  nomine  nuU  and  void: 

Xd wards  ts.  Whited,  29  A.  647;  Soooession  of  Hoggatt.  86  A.  187;  MoCloskff. 
Bigley  Sb  Co.  ts.  Wingfleld  A  Bridges,  29  A.  141 ;  Ballroad  Co.  TS.Botwartii. 
8  A.  80;  Norton  ts.  Jamison,  28  A.  102. 

1.  But  where  heirs  or  legal  representatives  are  parties,  judg- 
ment valid. 

Staokhonse  ts.  Znnts,  41  A.  424. 

2.  Proceedings  in  succession  of  man  proved  to  have  beea 
living  are  nuU  and  void. 

Boms  TS.  Van  Loan,  29  A.  660. 

(H)  Silence  of  Judgment  U  equivalent  to  r^eotion: 

1.  Of  intervention. 

Alex  T8.  Derbigny,  22  A.  886. 

2.  Of  interest. 

Saul  TS.  His  Creditors,  7  N.  8.  487;  SnoeeMtonof  Andenoiii«88AW; 
Keenan  ts.  Whitehead,  15  A.  888;  Succession  of  Domford,  1 A  H. 

But  on  appeal,  where  judgment  accidentally  omits  inter- 
est, it  may  be  allowed  without  a  rehearing. 

Ealer  ts.  Lodge,  86  A.  116. 

Or  to  strike  out  improper  allowance  of  interest 

Dickson  ts.  Dickson,  86  A.  468. 

8.  Of  attachment. 

GiTens  TS.  Caudle,  84  A.  1026. 

Or  privilege  resulting  from  seizure. 

Succession  of  Caldwell,  8  A.  42;  LoTe  Tt.  Voorhlea,  IS  A.  6tfL 
4.  Of  reconvention. 

Baozet  ts.  Bauzet,  88  A.  67L 

But  see  to  the  effect  that  case  ought  to  be  remanded. 

Sientes  ts.  Odier,  17  A.  1C3. 
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6.  Of  rents  and  revenues  in  petitory  action. 

Villart  Tt.  Falyre,  86  A.  898;  Vatooou't  Widow  ts.  Pure,  14  L.  180; 
Brady  ts.  Asoenaion,  96  A.  821;  MoMlchen  Tt.  Morgan,  9  A.  309; 
Plioqae  A  LeBeao  ts.  Perrett,  19  L.  824 ;  Bobertson  ts.  Penn,  8  L.  64. 

6.  Of  claim  for  damages  coupled  with  demand  for  recogni- 
tion of  ownership  of  slaTe. 
Delatage  vs.  Pellerln,  8  M.  142. 

Or  on  dissolution  of  injunction. 

Bioe  Tt.  Garrett,  12  A.  760;  Spenoer  ts.  Banister,  U  A.  966;  Bobert- 
son T8.  Penn,  2  L.  62. 

(I)  SUenoe  of  judgment  is  not  equivalent  to  rejection; 

1.  Of  privilege  flowing  from  nature  of  debt. 

B  tU  a  Co.  T8.  Bonroier  a  Pond,  29  A.  84S ;  Parker  Tt.  Starkweather,  7 
N.  8. 840;  Holmes  ts.  Holmes,  9  B.  118;  Gustine  ts.  Union  Bank,  10  B. 
418;  Boblnson  ts.  Staples,  6  A.  712. 

But  quoad  third  persons,  privilege  has  no  existence  if  not 
mentioned  in  recorded  judgment. 

Nicholson  a  Co.  ts.  Bank,  27  A.  869. 

2.  Of  solidarity  of  obligation. 

Bams  TS.  Bidwell,  28  A.  296. 

But  not  quoad  third  persons ;  judgment  is  restricted  to  its 
terms. 

GraTes  ts.  Hunter,  28  A.  188. 

{'J)  Judgments  binding  only  on  partiee  thereto. 

state  ex  rel.  Bloomfleld  ts.  Auditor,  28  A.  850;  State  ex  rel.  Lnbie  ts.  Ad- 
ministrator, 27  A.  4M. 

fK)  Merger  into  judgment: 

Notes,  drafts  and  other  evidences  of  debt  are  merged  into 
judgment. 

B.  B.  Co.  TS.  Thornton,  12  A.  786;  Abat  ts.  Bnisson,  9  L.  418;  Oakey  ts. 
Murphy,  1  A.  872;  Smalley  ts.  Creditors,  8  A.  886;  Dennistown  ts. 
Payne,  7  A.  888;  83  A.  886;  Sturgis  ts.  Sheriff,  14  A.  227;  11  A.  616;  Sue- 
cession  of  Bally  ts.  Baily,  12  A.  666;  18  A.  681 ;  Hair  ts.  McDade,  10  A« 
684;  86  A.  610;  Jones  ts.  Jamison,  16  A.  86;  9  A.  889;  86  A.  44;  86  A.  1088; 
21  A.  283. 

^L)  Judgments  confer  no  new  rights;  they  merely  confirm  existing 
rights. 

Kinder  Ti.  Lyons,  88  A.  718;  Thomas  ts.  Quilham,  85  A.  927;  Suocesston  of 
Anderson,  88  A.  68L 
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(M)  No  merger  take$  place  to  extinguish : 

1.  Unmatiired  portioiui  of  obligations. 

Bynmn  vs.  Gordon,  24  A.  160. 

2.  Mortgage  which  is  recognised  in  judgment. 

Lalanne  ts.  Payne,  42  A.  152;  Monti  jo  ts.  Gordy.  38  A.  1118 

(N)  PreeeripHon  ofjudgmenU. 

1.  Prescribed  in  ten  years  from  date  of  signature. 

Payne  ts.  Furlow,  29  A.  160;  Suooeasion  of  Irwin,  88  A.  61;  Soeeeftioo 
of  Bioe,  16  A.  64». 

2.  Judgments  which  are  not  prescribed  in  ten  years : 

(a)  Adjudication  of   community  property  to  surviTiBg 
parent.' 

winter  ts.  Toumoir,  25  A.  612. 

(b)  Judgment  for  city  taxes. 

Succession  of  Meroler,  42  A.  1188. 

8.  But  a  judgment  in  favor  of  a  tutor  of  minors  is  prescribed 
by  ten  years. 

Wade  TS.  Caspar  1, 24  A.  211. 

4.  Though  it  has  been  held  that  prescription  does  not  ran 
against  minor,  except  in  specified  cases. 

Verret  ts.  Belanger,  6  A.  109;  CalTltt  ts.  MulboUand,  12  R.  266. 

(0)  Date  from  which  preecription  againet  Judgment  rune  : 

1.  Prescription  runs  from  signing  of  judgment. 

AInsworth  ts.  Dnrrell,  21  A.  296;  Walker  ts.  Succession  of  Hayes,S 
A.  177 :  Yale  A  Co.  ts.  Handle  A  Co.,  28  A.  679;  Drogree  ts.  Moreaa^S 
A.  178;  Dial  ts.  Patterson,  12  A.  720. 

2.  And  pendency  of  appeal  does  not  suspend  prescription. 

Byrne,  Vance  Sb  Co.  ts.  Garrett,  28  A.  587;  Socoesslon  of  Hardy,  B 
A.  490. 

8.  Prescription  of  separate  action,  based  on  domestic  judg- 
ment, against  heirs  of  deceased  judgment  debtor,  runs  from 
time  of  death. 

Succession  of  Beckham,  16  A.  868. 
(P)  Judgments  rendered  in  other  States: 

1.  Final  judgment  of  competent  court  after  citation  or  hear- 
ing is  valid  in  every  State  of  the  Union. 

R.  R.  Co.  TS.  Thornton,  12  A.  788;  Tipton  ts.  Mansfield,  10  L.  iSt;  Brigp 
TS.  Spencer,  8  B.  265 ;  7  Cranoh  481 ;  8  Wheat,  284 ;  Bowand  ts.  Jarris. 
6  A.  48;  Lewis  ts.  Wilder,  4  A.  574;  Hazard  ts.  Bank,  11  B.  836;  Mc- 
Laren TS.  Kebler,  28  A.  80. 

2.  Whole  record  must  be  produced. 

Clark  TS.  Hebert,  16  A.  279;  Hockaday  ts.  Skeggs,  18  A.  681 
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8.  Aliter  where  isolated  fact  only  is  to  be  proved. 

Stafford's  SaooeMion,  a  A.  886;  Price  ts.  Bmerson,  14  ▲.  141. 

8.  Validity  of  judgment  tested  by  laws  of  State  where  ren* 
dered. 

Kyle  Tt.  Van  Bibber,  7  A.  676. 

5.  Except  where  question  is  federal  in  nature,  as  in  casee 
where  judgment  rendered  in  perBonam  through  substituted 
process  on  curator  €id  hoc, 

Pennoyer  ts.  Nefl,  95  U.  S.  735;  Laughlln  vs.  loe  Co.,  IS  A.  1181. 

(Q)  Separaie  acHona  on  Judgment: 

Necessary  in  two  cases : 

(a)  When  judgment  is  foreign. 

Saocesston  of  Beckham,  16  A.  863. 

(b)  When  debtor  in  domestic  judgment  has  died. 

Saccestion  of  Bice,  15  A.  650 ;  Beynolds  ts.  Horn,  4  A.  187. 

(B)  Foreign  judgment  conoluHve  of  ieeuea  preeented  and  oattea  moi 

reopened  in  miit  on  mich  judgment. 

Davis  TS.  Dngas,  11  A.  118;  Lewis  vs.  Wilder,  4  A.  574;  bat  see  Tmiey  Tt. 
I>reyfos,88A.886. 

(8)  In  9uit  instituted  on  notee^  judgments  on  said  notes  obtained  in 
another  court  may  be  substituted  as  cause  of  action  by  supple^ 
mental  petition, 

Jones  TS.  Marphy,  18  A.  684;  Wright,  Williams  St  Go.  ts.  White,  14  A.  688. 

(T)  Interpretation  of  judgments: 

1.  By  pleadings  and  nature  of  obligations  sued  on. 

Bams  TS.  Bid  well,  38  A.  396;  Bochelle's  Heirs  ts.  Ooz,  5  L.  387;  PraU 
TS.  Feet's  Curator,  3  L.  383;  Trepagnier  ts.  Williams,  4  L.  400;  Bon- 
TlUain  TS.  Boorg,  16  A.  866;  Peniston  ts.  Somers,  15  A.  679;  Ooons  ts. 
Bertoalln,  44  A.  688. 

2.  By  reference  to  jurisdiction  of  court. 

Soooession  of  Domford,  1  A.  93;  Copley  ts.  Bobertson,  6  A.  181. 

8.  By  reference  to  subject  matter  of  controversy. 

Bocoesslon  of  Began,  13  A.  156. 

4.  AU  presumption  in  favor  of  judgment,  e,g,,BS  based  upon 
sufficient  evidence. 

Soccession  of  Moore,  43  A.  883;  Harrison  Bros.  ts.  Creditors,  48  A.  93; 
Heffner  ts.  Hesse,  36  A.  148;  Simmons  ts.  Howard,  38  A.  504;  Bank 
TS.  Bringier,  33  A.  118. 

534*    Judgment  by  Defatdt — ^Judgment  by  default  ia 
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that  which  is  given  at  the  demand  of  one  only  of  the 
parties  to  the  suit,  whether  he  be  plaintiff  or  defendant. 

C.  p.  811,  860. 

Where  no  citation,  no  valid  default. 

Marbury  ts.  Pace,  29  A.  607. 

535*  Judgment  Contradictorily  Rendered — ^Judgment 
contradictorily  rendered  is  that  which  has  been  given  after 
the  parties  have  been  heard,  either  in  support  of  their 
claims,  or  in  their  defence. 

0.  p.  813. 

No  judgment  on  merits  where  ^Dxception  only  is  on  triaL 

Hasard  ts.  Boykin,  8  B.  254. 

536.  Non-Suit,  Not  Res  Judicata — If,  after  the  cause 
has  been  set  down  on  the  docket  for  trial,  the  plaintiff 
does  not  appear,  either  in  person  or  by  attorney,  to  plead 
his  cause,  on  the  day  fixed  for  trial,  the  defendant  may 
require  that  judgment  of  non-suit  be  rendered  against  such 
plaintiff,  with  costs. 

But  such  judgment  can  not  be  pleaded,  as  res  Judicata, 
or  in  bar  of  another  suit,  for  the  same  cause  of  action, 
provided  the  plaintiff  show  that  he  has  paid  the  costs  of 
the  first  suit. 

C.  0.  2286;  O.  P.  491, 492, 582, 589. 

(A)  Nan-auU: 

1.  Law  does  not  require  judge  to  render  non-suit  on  motion 
of  plaintiff. 

Torke  ts.  Allen,  20  A.  287;  Crocker  ts.  Tornstall,  6  B.  854. 

2.  Does  not  form  res  Judicaia, 

Allinet  TS.  His  Creditors,  15  A.  180;  Boorg  ts.  Gerding,  88  A.  1869;  6  A. 
166;  8A.  660;  4  A.  176. 

8.  Interrupts  prescription. 

Looke  TS.  Barrow,  23  A.  118;  8  A.  458, 469;  10  A.  881;  7  A.  528;  11 B.  29D; 
8L.282. 

4.  But  judgment  dismissing  without  reservation  is  resjndioata, 

Bledsoe  ts.  Irwin,  88  A.  615. 
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5.  Judgment  of  non-suit  proper: 

(a)  When  plaintiff  in  main  demand  or  defendant  in  re* 
conventional  fail  to  prove  their  eases. 

MoOlendon  T8.  BenlieU  A  Addison,  18  A.  49;  State  ex  reL  Hen- 
derson ts.  Judge,  40  A.  33;  McDonooghTS.  DatlUet,  8  A.  060; 
Dunbar  ts.  Mansker,  4  A.  176;  Phillips  ts.  Caasldy  A  Powell,  86 
A.  388. 

(b)  Or  where  plaintiff  faU  to  appear,  and  there  is  no  re - 
conventional  demand. 

Saunders  ts.  Mangham,  43  A.  770. 

(e)  Where  plaintiff's  right  is  in  doubt. 

Yorke  ts.  Allen,  30  A.  387 ;  Lopez'  Suooession,  88  A.  868;  Smith, 
Harris  A  Co.  ts.  Amaoker,  lA  A.  390;  Succession  of  Hubee,  30  A. 
97;  Succession  of  Townsend,  40  A.  81;  Bennit  ts.  Olgnonl,  41  A. 
1147. 

(B)  Judgment  of  non-suit  not  proper: 

1.  When  no  trial  could  legally  have  been  had. 

Buchanan  ts.  Locke,  5  B.  311. 

2.  When  case  has  not  been  set  for  triaL 

Walton  TS.  Bank,  13  B.  99  ' 

3.  Where  there  is  reconventional  demand,  or  what  is  equiv- 
alent thereto,  such  as  damages  in  dissolution  of  injunction. 

Ludwig  TS.  Kohlman,  6  A.  398. 

4.  When  defendant  has  counter  claims,  etc. 

Moch  TS.  Garthwaite,  11  A.  387. 

(C)  Payment  of  costs: 

Where  suit  dismissed  on  defendant's  exception,  costs  of  first 
suit  need  not  be  paid  before  institution  of  second. 

Howard  ts.  Copley,  10  A.  604. 

(D)  Appellate  Ckmrt  may  order  non-suit. 
Golding  TS.  Steamer  America,  30  A.  45S. 

537.  Interlocutory  and  Final  Judgments — Another  dis- 
tinction of  judgments  is  into  interlocutory  and  finaU 

(A)  Interlocutory  judgments j  e,  g. : 

1.  Overruling  motion  to  dismiss. 

state  ex  reL  Leohe  ts.  Fowler,  43  A.  144. 
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538-539  Interlocutory  Judgmsnts. 

2.  Strikiiig  oat  reconventionml  demaad. 
state  ex  reL  Pflai;  ts.  Jadge,  ts  A.  7«. 

8.  Aathorising  release  on  bond. 

state  ex  reL  Both  ts.  Jadge,  a?  A.  8«6b 

(B)  EfUr^  on  minuUB  not  judgmenL 

Hartwell  ▼•.  Jamel,  SO  A.  42L 

(C)  Form  of  Judgment  immaleriaL 
Saooesslon  of  Carlon.  96  A.  MO. 

538.  What  Are  Interlocutory  Judgments — ^Interlocu- 
tory judgments  do  not  decide  on  the  merits;  they  are 
pronounced  on  preliminary  matters,  in  the  course  of  the 
proceedings. 

See  Gary  tb.  RIobardBon*  85  A.  608. 

hUerloeutory  judgm/enU  need  not  he  eigned — mteh  ae  : 
L  Jadgment  diasolving  attachment. 

Wickman  A  Pendleton  ts.  Nalty,  41  A.  384 ;  Watson  ts.  Simpson,  16  A 
7U0;  LoTe,  SaTage  A  Co.  ts.  McComas  A  Cloon,  14  A.  301. 

2.  Jadgment  striking  oat  reconyentioaal  demand. 

Harris  ts.  Slookett,  8S  A.  887. 

8.  Jadgment  on  rale  to  show  cause  why  property  should  not 
be  sold  for  cash  when  porchaaer  fails  to  famish  12  montitf* 
bond. 

Fox  TS  Tio,  1  A.  884. 

4.  Judgment  homologating  report  of  experts. 

Marioneaax  ts.  Marioneaux,  38  A.  89A 

5.  Jadgment  on  rule  to  bond. 

state  TS.  Judge,  13  A.  456. 

539.  Definitiye  or  Final  Judgments — Definitive  or  final 
judgments  are  such  as  decide  all  the  points  in  contro- 
versy between  the  parties. 

Definitive  judgments  are  such  as  have  the  force  of  res 
adjudicata, 

C.C.  2285,1656;  C.  P.  586, 566, 666. 

OmdiivofnaX  judgments: 

1.  Ck>urt8  may  render  conditional  judgments  if  necessary. 

state  ex  rel.  Railroad  Co.  ts.  Jadge,  86  A   330;  DaTidsonTt.  CityoC 
New  Orleans,  84  A.  178, 174;  Saooeasion  of  DeBoisbtano,  S3  A.  17. 
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2.  When  Judgments  are  final. 

GaryTS.  Blohardaon,  8SA.  505;  Harris  ts.  Stookett,  85  A.  888;  Buth- 
enberg  tb.  Helberg,  48  A.  410;  Woolfolk  vt.  Woolfolk,  80  A.  146;  State 
e  z  reL  Poohe  vs.  Judge,  42  A.  817;  Fields  ts.  Oagne,  83  A.  889. 

540.  Mandates  or  Orders — Courts  give  mandates  or 
orders,  which,  though  they  are  not  termed  judgments, 
have  nevertheless  the  same  effect;  as  judgments;  such  are 
mandates  of  arrest  and  of  seizure. 

Ord&n  whieh  ecurU  may  tender: 

1.  Executory  process,  which  is  not  a  Judgment. 

Mitchell  vs.  Logan,  84  A.  996;  State  ex  reL  Wise  ts.  Taylor,  82  A.  977; 
Boosseau  ts.  Bourgeois,  28  A.  186. 

2.  Orders  for  sale  of  property,  which  Judge  may  modify  in 
legal  discretion. 

Succession  of  Hebrard,  18  A,  496;  Blders  ts.  Bogers,  11  A.  606;  Thomp- 
son TS.  Mylne,  9  A.  211 ;  Stark  ts.  Burk,  9  A.  845. 

541.  Judgment  Within  Three  Days  After  General  Ver- 
dict— When  the  cause  has  been  tried  by  a  jury,  and  such 
jury  have  given  a  general  verdict,  the  court  must  give 
judgment  pursuant  to  the  same,  within  three  days  from 
the  time  when  such  verdict  has  been  entered  on  the  rec- 
ords, unless  a  new  trial  has  been  granted. 

0.  p.  490, 546. 

542.  Where  Verdict  is  Special — If  it  be  a  special  verdict, 
the  court  shall  have  the  same  time  for  deliberation  before 
^ving  judgment,  as  the  law  gives  in  cases  which  are  tried 
by  the  court. 

C.  p.  490. 

543*  Reading  in  Open  Court — All  judgments  must  be 
read  by  the  judge  in  open  court. 

C.  p.  546, 565;  B.S.664. 

^tulgmentB  in  vctcation: 

1.  Illegal  except  where  rendered  by  consent  or  pursuant  to 
special  law. 

Succession  of  Bougere,  29  A.  878;  State  ex  rel.  Dixon  ts.  Judge,  26  A. 
119;  26  A.  74;  Hamandez,  ts.  James,  28  A.  488;  29  A.  241;  Simmonds 
A  Co.  TS.  LeoTy,  21  A.  806;  28  A.  488. 
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2.  Oarator  can  not  give  such  consent. 

Claoor  TS.  Lane,  6  A.  480. 

8.  When  by  consent  yaUd,  even  as  to  third  peraons,  except  in 
cases  of  frand  and  collusion. 

City  Tt.  Qaathreaax,  83  A.  IIM ;  Morrison  Tt.  Oitisens'  Bank,  S7  ▲.  101; 
Rust  TS.  Faust,  15  A.  477 ;  Qreen  ts.  Beagan,  83  A.  974. 

4.  Orders  which  may  be  eigned  in  vacation  without  oonwent 
(a)  Executory  process. 

Bust  TS.  Faust.  U  A.  477;  Folger  ts.  Boos,  40  A.  603;  MltelMU  Ta 
Logan,  84  A.  996. 

(h)  Arrest,  attachment,  provisional  seixnre,  injimctioii 
and  all  orders  connected  therewith. 

B.  8.  1746;  State  ex  reL  Syndic  ts.  Judge,  41  A.  660;  Oummlnft 
TS.  Archlnard,  1  A.  379. 

(o)  Expropriation  suits. 

Act  182  of  1800,  p.  174. 

Formerly  otherwise. 

Telegraph  Oo.  ts.  Railroad  Co.,  80  A.  6S0;  16  A.  181. 

(d)  Preliminary  orders  for  remedial  writs  from  Bnpieois 
Oourt. 

state  ex  reL  Behan  ts.  Judge,  86  A.  1076. 

6.  Ex  parte  orders  usually  invalid,  e.  g. — 

(a)  Order  forfeiting  charter  of  corporation. 

state  ex  reL  Morey  ts.  Judge,  81  A.  838. 

(b)  Order  fixing  case  continued  indefinitely. 

Hennen  ts.  B.  B.  Co.,  30  A.  644. 

But  aUter  when  not  required  by  any  rule  of  court 

state  Ys.  Floyd,  38  A.  668. 

6.  Judgments  must  be  signed  in  open  court— not  in  chambers: 

Laurent  ts.  Beelman,  80  A.  868, 

(a)  Monition  judgment. 

Gay  praying  for  monition,  30  A.  176. 

(h)  Injunction  judgment. 

LoTe  TS.  Banks,  8  L.  483. 

7.  Reasons  for  judgment  should  be  given: 

(a)  But  such  reasons  may  be  oral. 

Beard  ts.  Simon  A  Benaud,  18  A.  371 ;  Police  Jury  ts. 
U  A.  164;  Qallot  ts.  McCluskey,  18  A.  389. 
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(h)  Simply  <<that  law  and  evidence  are  in  favor  of  sac* 
.  cessfol  party  is  enfficient. 

Hemken  ts.  Fanner,  B  B.  166;  Powell  tb.  O'Neal,  M  A.  628;  86  A. 
68;  87A.7tf. 

(e)  Reasons  given  do  not  affect  Judgment  if  correct. 

Sebum  vs.  Deyria,  26  A.  484. 

544.  Entering^  Judgments  on  the  Records — ^All  judg- 
ments, whether  interlocutory,  final,  or  definitive,  must  be 
correctly  entered  on  the  records,  with  the  date  of  the  day 
at  which  the  same  were  rendered. 

The  same  rule  must  be  observed  in  relation  to  all  orders 

or  mandates  given  by  the  court,  as  well  as  to  all  motions 

made  by  the  parties  pending  the  suit, 
c.  p.  777. 

Entry  on  minutes  controls  terms  of  judgments. 

DeBlanc  vs.  LeBlanc,  16  A.  224. 

But  will  not,  when  erroneous  or  irregular,  annul  Judgment. 

Bobertson  vs.  TraTls,  6  A.  402. 

545.  Recording  Judgment  in  Mortgage  Office— Definitive 
judgments,  though  entered  on  the  docket  of  the  judg- 
ments of  the  court,  shall  not  hereafter  affect  the  property 
of  the  person  against  whom  such  judgments  have  been 
rendered,  all  laws  to  the  contrary  notwithstanding.  Such 
judgment  must  be  recorded  at  the  ofBce  of  mortgages,  in 
order  to  give  the  party  a  judicial  mortgage,  pursuant  to 
the  provisions  of  the  law. 

0.  0. 8221, 8847;  0.  P.  722;  B.  8. 448, 474. 

1.  Names  of  defendants  must  be  set  forth  in  recordation,  else 
no  judicial  mortgage  results. 

Ford  Yf.  Tilden,  7  A.  688;  Jartoux  ts.  Dapefre,  2  A.  606;  Taylor  ts. 
Hotclikiss,  2  A.  917;  GraTes  ts.  Hunter,  23  A.  182. 


2.  No  mortgage  results  where  judgment 

(a)  For  no  specific  sum,  as  judgment  against  tutor. 

Gales  TS.  Christy,  4  A.  296;  Tlmberlake  ts.  Brand,  6  A.  716;  10  A. 
429. 

(h)  Against  city. 

18  A.  602. 

891 
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(e)  Against  inBolvent  after  ceesion. 

Freeman  rt.  Creditors,  lA  A.  897. 

(d)  Against  railroad  company  in  handa  of  receiver* 

BeU  T8.  &.  B.  Co.,  84  A.  796. 

(e)  Against  thing,  or  purely  in  rem, 

Herbert  ts.  Abbott,  89  A.  IIIX 

(f)  Ordering  usafractaary  to  give  bond. 

SnooeMlon  of  Dickson,  87  A.  796. 

8.  Ordinarily,  inscription  of  Judgment  confers  mortgage. 

4  A.  »4;  6  A.  325,  4U,  681;  7  A.  6i8;  7  A.  60;  9  A.  886;  14  A.  871, 664. 

4.  Judgment  of  local  court  declaring  foreign  judgment  execa- 
tory  operates  judicial  mortgage  on  recordation. 

Bonnaf  e  ts.  Lane,  6  A.  336. 

But  foreign  judgment  is  mere  eyidence  of  debt. 

Torley  ts.  Dreyfus,  86  A.  610. 

6.  Judicial  mortgage  falls  with  judgment. 

Adams  A  Co.  vs.  Dannis,  30  A.  816. 

546.  Three  Judicial  Days  Must  Elapse  Before  Slgningi 
in  Parish  of  Orleans;  aliter  in  Country  Parishes — The 
judge  must  sign  all  definitive  or  final  judgments  rendered 
by  him,  but  he  shall  not  do  so  until  three  judicial  days 
have  elapsed,  to  be  computed  from  the  day  when  such 
judgments  were  given ;  provided,  that  hereafter,  (except 
in  the  parish  of  Orleans),  all  motions  for  new  trials  in 
causes,  shall  be  made  and  determined,  and  all  final  judg- 
ments signed  before  the  adjournment  of  the  court,  for 
the  term  at  which  such  causes  were  tried,  and  whether 
three  judicial  days  shall  have  elapsed  or  not. 

e.  p.  ft36, 641, 543, 668;  B.  8.  6M. 

1.  Final  Judgments  must  be  signed,  such  as : 

(a)  Judgment  on  rule  against  sheriff  to  credit  a  writ  with 
a  certain  sum. 

Leeds  ts.  Louisiana  Manafactnrlng  Co.,  33  A.  16w 

(h)  Judgment  on  rule  erasing  mortgages  and  privileges. 

Jacob  TS.  Preston,  81  A.  614. 

(0)  Or  holding  sheriff  liable  for  taking  insufficient  surety. 

Gates  TS.  Bell,  8  A.  63. 
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(d)  Or  pnttliig  purchaBer  in  possession. 

state  ex  reL  Menz  vs.  Judge,  28  A.  451. 

(€)  Judgment  forfeiting  recognisance. 

state  TS.  BoQOhon,  20  A.  894. 

"2.  Judgment  itself  most  be  signed — not: 
(a)  Reasons  for  judgment. 

Chaffe  A  Bro.  TS.  Morgan,  80  A.  1807;  Darldaon  Yt.  Oarroll,  Hoy  a 
Co.,28  A.  108;  Keane  vs.  Foster,  10 A.  261;  Dayis  ts.  Wilcozon,  10 
A.  640;  B.  B.  Co.  ts.  Thornton,  12  A.  786;  State  ex  reL  B.  B.  vs. 
Judge,  86  A.  219;  80  A.  68;  14  F.  878. 

(h)  Minutes  of  court. 

Hartwell  ts.  Jumel,  80  A.  421 ;  State  ex  reL  Y Ignes  ts.  Judge,  48  A. 
1169;  Scott  TS.  Goodrich,  24  A.  259;  Bx  parte  NichoUs,  4B.  62; 
State  TS.  McDonald,  17  L.  485. 

(o)  Order  allowing  remittitur.  # 

State  ex  reL  Pflug  ts.  Judge,  85  A.  219;  84  A.  116;  80  A.  68. 

B.  Signature  essential. 

Suooession  ot  MiUandon,  28  A.  400;  Jacob  vs.  Preston,  81  A.  614;  Der- 
bigny  TS.  Trepagnler,  12  A.  756;  3  A.  482;  5  A.  401;  Maroal  ts.  Hooper, 
27  A.  454;  20  A.  500, 511, 688;  24  A.  618;  28  Ai  219;  21  A.  261;  28  A.  262;  8A. 
62;  7B.46L 

4.  Mandamus  lies  to*  compel  signature. 

state  ex  reL  Meux  ts.  Judge,  28  A.  451;  B.  B.  Co.  ts.  Judge,  86  A.  219; 
26  A.  119. 

And  to  compel  signature  anew  when  illegally  ai&xed  in 
vacation. 

State  ex  reL  B.  B.  Oo.  ts.  Judge,  86  A.  219;  State  ex  reL  Dixon  ts. 
Judge,  26  A.  119. 

•5.  Supreme  and  criminal  eourU: 

Judgments  need  not  be  signed. 

State  TS.  Thomas,  86  A.  1066;  State  ex  reL  Pringle  ts.  Sheriff,  84 
A.  1071. 

-6.  Agreement  of  parties  will  not  supply  signature. 

Executors  of  Bird  ts.  Bird,  28  A.  262;  State  ex  reL  B.  B.  Co.  ts.  Judge, 
35  A.  220;  84  A.  962. 

7.  Judgment  may  be  signed  by  consent  of  parties  by  Judge 
of  one  division  of  Civil  District  Oourt  in  absence  of  other 
judge. 

state  ex  reL  Buisson  ts.  Judge,  38  A.  1426. 

3.  No  appeal  from  unsigned  judgment. 

Saloy  TS.  Collins,  80  A.  63;  State  ex  reL  Dixon  Tf.  Judge,  26  A.  119L 

D.  Signature  by  clerk  insufficient* 

6  A.  200. 

10.  Signature  must  be  dated. 

Bx  parte  NiohoUs,  4  B.  52. 
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547  Amendment  of  Judgment. 

11.  Signing  prefiiatnre  when  motion  fo"r  new  triiU  is  allowed 

or  pending. 

Oonyene,  Harding  A  Oo.  tb.  Bloom,  30  A.  6U;  SaoeeMion  ot  Gllmorev 
13A«fi62. 

12.  Judgment  may  be  signed  at  next  term  nunc  pro  tunc, 

state  T8.  Wyatt  A  Nlcholls,  6  A.  701;  Doney  tb.  HIUs,  4  A.  107. 

Appeal  by  motion  allowed  when  judgment  is  signed  at 
term  when  motion  filed,  though  rendered  at  previona 
one. 

Saokett,  Grymes  A  Oo.  rt .  Attaway,  11  A.  181. 
18.  Motion  for  new  trial  suspends  Judgment. 

State  ex  rel.  Allen  ts.  Judge,  86  A.  1107;  State  ex  rel.  Wentc  ts.  Judge, 
86  A.  878;  State  ex  reL  Newman  ts.  Judge,  S3  A.  207;  Mo  Willie  Tt. 
•   Perkins.  30  A.  168. 

14.  Parol  inadmissible  to  impeach  judgment. 

Green  vs.  Reagan,  83  A.  974;  Mann  ts.  Mann,  88  A.  853;  8  A.  63L 

15.  Tutor  may  require  signature  of  judge  to  judgment  accept- 
ing special  mortgage. 

U  A.  164;  18  A.  481,  488. 

547«  Amendment  of  Judgment — ^Judgments  may  be 
amended  by  the  court,  until  after  having  been  signed,  in 
order, 

1.  To  Change  Phraseology — To  alter  the  phraseology 
of  the  judgment,  but  not  its  substance ; 

2.  To  Correct  Clerical  Errors — To  correct  errors  of 
calculation,  as  for  instance,  if  more  have  been  given  than 
was  demanded,  or  if  the  party  in  favor  of  whom  the  judg- 
ment was  given  had  been  ordered  to  pay  the  costs. 

3*  Ex-offido  New  Trial — Except  in  the  cases  above 
provided,  courts  can  not  alter  their  judgments ;  but  they 
may,  ex  officio^  direct  a  new  trial  in  order  to  revise  Acir 
judgments. 

0.0.  8078;  B.S.8192. 

(A)  Amendmentt  of  Judgment^  when  allowed: 

1.  To  correct  clerical  error  in  name  of  defendant. 

Shelly  T8.  Dobbins,  81  A.  630;  Suooesslon  of  Julia  Oorrigan,  43  A.  0^ 
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2,  To  correct  jadgment  as  to  verbiage,  not  as  to  sabstance'. 

Miller  Tf .  Ohandlor,  39  A.  91 ;  State  ex  rel.  Yignea  vt .  Judge,  48  A.  1169^; 
Succession  ot  Byrne,  88  A.  621;  6  A.  548;  8  N.  S.  893. 

(a)  Bnt  where  ends  of  Justice  demand  it,  decree  may  be 
modified  by  Jndge  ex  propria  motu. 

Gay  vs.  Hebert,  44  A.  803. 

(b)  Ko  substantial  change  caa  be  made  under  pretence  of 
interpretation. 

Ins.  Oo.  Ts.  Harbor  Protection  Co.,  89  A.  688. 

/ff^  When  not  allowed: 

1.  After  judgment  has  become  final. 

Gay  TS.  Judges,  37  A.  314;  State  ex  rel.  Mahan  ys.  Bank,  38  A.  874. 

2.  Substantial  amendment  not  permitted,  but  judge  should 
grant  new  trial. 

Miller  TS.  Chandler,  39  A.  91. 

8.  Ex  officio  order  for  new  trial  must  be  made  within  three 
days'  del^y. 

Oulberhouse  ts.  Marx,  88  A.  668. 

(C)  Row  amendment  made : 

By  motion  of  party  interested,  duly  served  on  other  party. 

Shelly  TS.  Dobbins,  81  A.  680;  Miller  ts.  Chandler,  39  A.  91;  La- 
oroix  TS.  Bangs  19  A.  88. 

(D)  Party  complaining  must  prove  errors. 

Lee  TS.  Trahan,  30  A.  303. 

548.  Judgment  is  Property;  No  Alteration  Without 
Consent — A  judgment,  when  once  rendered,  becomes  the 
property  of  him  in  whose  favor  it  has  been  given ;  and 
the  judge  can  not  alter  the  same,  except  in  the  mode  pro- 
vided by  law. 

Judfi^  can  not  ex  proprio  motu  cancel  judgment  and  render 
another. 

state  ex  reL  Vignes  ts.  Judge,  48  A.  1169;  Ballio  ts.  Wilson,  13  M.  868; 
Flint  TS.  Onrry,  6L.  69;  Whipple  ts.  Hartzberger,  11  A.  476;  Ins.  Co. 
TS.  Harbor  Protection  Co.,  89  A.  688;  State  ts.  Railroad  Co.,  7  R.  447; 
ConTcrse,  Harding  A  Co.  ts.  Bloom,  30  A.  666 ;  Smith  ts.  Delahousaye, 
9&.60. 

549.  Party  Cast  Pays  Costs — In  every  case  the  costs 
shall  be  paid  by  the  party  cast,  except  where  compensa- 
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tion  has  been  allowed,  or  real  tenders  made,  as  hereto- 
fore provided  by  this  Code. 

C.  C.  2C87:  6re«n  ts.  Garcia,  8  A.  702;  O.  P.  1086,  369,  415. 907;  WlUlama  ti. 
Galben,  1 R.  94. 

1.  OostB  follow  jadgment. 

St.  Bomain  ti.  Bobeaon,  12  R.  191 ;  Kerahand  rt .  Delahoaaaye,  9  B.  77. 

2.  Defendant  owes  no  costs  nntO  cast. 

8  A.  702;  State  ex  rel.  Both  T8.  Judge,  87  A.  846;  Fink  tb.  Maitixi,10 
B.147;  7B.77. 

8.  And  in  suits  to  remove  public  officers,  citizens  pay  costs 
when  defeated. 

Act  186  of  1880,  Sec.  10,  p.  188. 

4.  Party  cast  in  election  snit  pays  costs. 

Act  69  of  1880. 

6.  state  gives  no  bond  for  costs,  bnt  when  State  is  cast  costs 
paid  by  Attorney  General  from  appropriation. 

Act  66  of  1884;  Suooesaion  of  Taylor,  83  A.  1271;  State  ra.  Taylor, 84 
A.  980. 

6.  United  States  goverment  pays  no  oosts. 

2  Wheat.  896;  12  Wheat.  660;  6  How.  29. 

7.  By  charter  City  of  New  Orleans  exempt  from  giving  bond 
for  costs. 

state  ex  reL  Samory  ts.  City  of  New  Orieans,  84  A.  468. 

8.  Bnt  an  administrator  of  one  of  the  departments  of  city 
government  not  exempt. 

state  ex  rel.  Hoey  ft  O'Connor  ts.  Brown,  29  A.  68;  State  ex  reL  George 
TS.  Mount,  21  A.  177. 

9.  Where  proceedings  via  executiva  converted  into  via  ordi- 
naria,  plaintiff,  though  successful,  pays  costs  of  execntory 
process. 

Chew  TS.  Chinn,  7  N.  S.  682;  Thompson  ts.  Howes,  14  A.  46. 

10.  Party  pays  his  own  witness,  and  when  cast  is  liable  for 
fees  and  service  of  only  six  witnesses  of  adversary. 

Smith  TS.  Trustees,  10  A.  682. 

11.  And  liability  for  costs  enforced  not  by  separate  suit  baft 
by  execution. 

Id. ;  12  B.  194;  17  L.  260;  9  B.  17;  9  li.  77. 
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12.  Costs,  where  not  fixed  by  law,  (e.  g.,  keeper's  fees,  chars^s 
for  coltiTatibii,  etc.) ,  are  fixed  on  rule  contradictorily  with 
all  parties  in  interest. 

Learned  ts.  Walton,  42  A.  467. 

18.  Costs  are  paid : 

(a)  By  partnership;  in  salts  between  partners  for  settle- 
ment. 

Burke  vb.  Fuller,  41  A.  741. 

a 

(h)  By  estate  of  minor;  costs  of  account  and  fees  of  at- 
torney. 

9A.  122;  16  A.  88. 

(o)  By  community;  in  suits  for  divorce. 

Eskolm  T8.  Bau,  84  A.  646. 

(d)  And  in  suits  for  interdiction  of  one  of  the  spouses. 

BreaujE,  Fenner  A  Hall  T8.  Francke,  80  A.  888. 

550.  Costs  in  Incidental  Demands — The  same  rule  shall 
be  observed,  with  regard  to  the  party  cast,  on  incidental 
demands,  whether  they  be  dilatory  or  declinatory. 

0.  p.  1096. 

551.  Costs  Follow  Judgment — If  the  court  have  not 
decreed  in  their  judgment  that  the  party  cast  should  pay 
the  costs,  the  same  are  nevertheless  due  to  the  party  in 
whose  favor  the  judgment  had  been  given ;  and  such  party 
shall  be  entitled  to  have  the  same  taxed,  on  execution  of 
the  judgment. 

0.  p.  166, 1096. 

1.  Party  pays  cost  when  cast  on  any  issue. 

Holzab  T8.  R.  B.  Co.,  88  A.  185;  McCarthy  tb.  Baze,  26  A.  882;  State  y8. 
Hyland,  86  A.  709;  State  vs.  Chapman,  88  A.  849. 

2.  Even  when  costs  of  lower  court  would  not  have  been  on 
party  cast. 

Paoiflu  R.  R.  Co.  TS.  Gay,  81  A.  438. 

8.  Garnishee  provoking  litigation  responsible  for  costs. 
Scooler  tb.  Alstrom,  88  A.  907. 
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4.  Ezceptionml  cases  in  matters  of  cost. 

(a)  Oosts  of  diyorce  proceedings  charged  to  commnni^. 

Sskolm  T8.  Bau,  84  A.  546b 

(b)  Costs  of  sustaining  will  fall  upon  estate. 

Suooesslon  of  Towntend,  40  A.  88;  Qlrard  vs.  Babinean,  18  A.  W; 
Sterling  ts.  Gros,  6  L.  107. 

(e)  Costs  of  snit  for  settlement  fall  npon  partnership. 

Burke  ti.  roller,  41  A.  742. 

(d)  Costs  of  expropriation  snits  paid  by  party  eizpropii- 
ating. 

B.  B.  Co.  T8.  Gay,  81  A.  488. 

(e)  When  both  parties  cast,  each  on  his  demand,  costs 
of  his  own  pleading  paid  by  each. 

Peniston  ri.  Somers,  15  A.  679;  Carroll  ti.  Harper,  11  A.  tlL 

5.  Costs  of  appeal  not  borne  by  appellee : 

(a)  When  he  offered  to  permit  appellant  to  have  cor- 
rected the  only  item  in  the  Judgment  on  which  he  b 
cast  on  appeal. 

Oteri  V8.  Oteri,  87  A.  74,  76;  Kohn  rs.  Schooner  Benaisanoe,  5  A. 
35;  Baudoln  vs.  Tete,  10  A.  68. 

(h)  When  result  of  appeal  is  merely  to  strike  ont  irrele- 
yant  matters,  leaving  practical  effect  the  same. 

Succession  of  Gaines,  88  A.  134. 

6.  Judgment  taxing  costs  not  separately  appealable   from 
main  judgment. 

Iron  Works  Co.  ts.  Beuss,  40  A.  131. 

7.  state  pays  no  costs  even  when  cast,  but  Attorney  General 
pays  from  appropriation. 

Succession  of  Townsend,  40  A.  66;  State  ru,  Taylor,  88  A.  1373;  State 
TS.  Taylor,  84  A.  978. 

8.  Security  for  costs,  Act  99  of  1877.     Security  demandable 

from  plaintiff,  not  defendant;  not  even  for  reconvention. 
State  ex  rel.  Nelson  A  Poppleton  ts.  Judge,  35  A.  337. 

9.  And  no  costs  are  to  be  paid  by  appellee  ontU  condemnor. 

state  ex  rel.  Butler  ts.  Judge,  80  A.  509. 

552.  What  Costs  Are  Taxed — The  costs  to  be  paid 
by  the  party  cast  include  not  only  the  taxed  costs,  but 
also  all  the   expenses   incurred  in  taking   testimony  by 
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commission^  and  the  compensation  allowed  for  their  ser- 
vices to  such  experts,  auditors,  or  judicial  arbitrators,  as 
may  have  been  appointed  in  the  suit;  and  also  the  costs 
of  copies  of  notarial  acts,  of  judgment,  and  other  copies 
of  the  records  of  other  public  officers,  necessary  in  the 
cause. 

0.  C.  8196;  0.  P.  156,  4e2, 1086. 

1.  Judge's  approval  of  bill  of  costs  of  court  officers  prima 
fcuHe  proof  of  correctness. 

Shaw  T8.  Howell,  18  A.  195;  Parker  Tt.  Boblnson,  14A.  M6;  Oityyt. 
PaUon,37  A.109. 

2.  Court  officers  collect  costs  every  six  months.  Law  aUow- 
ing  this  does  not  apply  to  experts,  etc.,  who  must  await 
termination  of  suit. 

In  re  City,  etc.,  19  A.  882;  Lobdell  vs.  Bafhnell,  37  A.  894;  Tink  Tt. 
Martin,  10  B.  160. 

3.  What  term'' costs"  indades: 

(a)  Oompensation  allowed  experts,  auditors,  and  jadi- 
cial  arbitrators,  which  need  not  be  paid  until  termina- 
tion of  suit. 

19  A.  882;  LobdeU  ts.  BathneU,  27  A.  894. 

(b)  OoBtB  of  copies  of  acts  in  executory  process* 

Gamming  vs.  Archlnard,  1  A.  279. 

4.  Fees  of  appraisers  in  successions  fixed  by  Act  88  of  1878; 
but  this  does  not  apply  to  expert  appraisers  in  other  cases* 

Mullan  TS.  Creditors,  89  A.  B99. 

5.  As  to  costs  of  sheriff  not  provided  for  in  fee  bill* 

WitkooBkl  T8.  WltkooBkl,  16  A.  288. 

•6.  Evidence  of  costs  in  executory  process*  Need  not  be  by 
authentic  act. 

Umrich  Tt.  Grow,  24  A.  806. 

7.  Expenses  not  part  of  taxable  costs: 
(a)  Briefs. 

Oline  Tf.  Bailroad  Co.,  42  A.  86. 

(h)  Fees  of  keeper  when  keeper  not  necessary* 

Olty  T8.  Parlange,  26  A.  886. 
(e)  Expenses  of  attending  court* 

13  A.  714* 
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553.  Interest  on  Judgment — Interest  shall  not  be  al- 
lowed by  the  judgment,  unless  the  same  have  been  ex- 
pressly claimed,  and  then  only  in  cases  in  which  the  law 
permits  such  interests  to  be  stipulated. 

O.  p.  623. 

Interest  not  claimed  not  aUowed. 

Brown  yb.  BeMon,  SO  A.  785 ;  10  A.  488 ;  Molntyre  ts.  Hall.  M  A.  317 ;  Mil- 
Uudon  TS.  Percy,  9  L.  445;  Bank  vs.  Forchee,  9  L.  477. 

554.  Rate  of  Interest — Interest  at  the  rate  of  five  per 
cent,  shall  be  allowed  on  all  debts  from  the  time  they  be- 
come due,  unless  otherwise  stipulated. 

C.  C.  1986, 3054, 3934. 

Judgment  not  a  debt  and  interest  can  not  be  collected  on  it 
unless  judgment  aUows  it. 

Suooession  of  Anderson,  88  A.  563 ;  Saonders  ts.  Taylor,  7  N.  S.  14;  Sanl 
TS.  Creditors,  7  N.  8.  487;  IVAquIn  ts.  Condon,  8  N.  S.  608;  Suooeasloa 
of  Began,  13  A.  113;  Cochrane  ts.  Murphy,  4  A.  6;  Hill  ts.  Boureier, 
39  A.  841;  10  B.  410,  156;  9  B.  119;  18  L.  414;  see  Boper  ts.  Magee,l3 
A.  408. 

555.  Judgments  Take  Effect  from  Last  t)a7  of  Term— 
Exception — All  judgments  rendered,  except  in  the  first 
judicial  district,  shall  be  considered  as  having  effect  only 
from  the  last  day  of  the  term,  whatever  may  be  the  day 
on  which  they  shall  have  been  signed. 

1.  Finality  of  judgments  of  Supreme  Oourt. 

C.  P.  911,918. 

2.  Final  in  country  three  Judicial  da3rs  from  rendition 

state  ex  rel.  Fairohlld  ts.  Stillman,  81  A.  162. 

8.  Above  article  does  not  apply  to  recordation  of  jud^^ments 
which  operate  as  judicial  mortgages  from  moment  of  re- 
cordation, irrespective  of  finality  of  judgment  quoad  appeal 
and  execution. 

Ohafle  a  Sons  ts.  Walker,  89  A.  85;  Wolfe  ts.  Joubert  et  aL,  4S  A.  1188; 
see  Act  148  ot  1888. 

4.  Prescription  of  judgment  runs  only  from  last  day  of  teim. 

Broussard  ts.  Dupre,  39  A.  618;  Boyd  ts.  Labranohe,  8S  A.  SS. 
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6.  Act  143  of  1888,  p.  198,  amends  and  re-enacts  Art.  0.  O, 
8822  as  follows:  ''The  judicial  mortgage  talces  effect  from 
the  day  on  which  the  judgment  is  recorded  in  the  manner 
hereafter  directed;  provided,  that  judgments,  the  parish  of 
Orleans  excepted,  rendered  at  any  term  of  court  shall  have 
no  effect  to  create  a  judicial  mortgage  as  between  judgment 
creditors,  until  from  the  day  of  adjournment  of  the  term  at 
which  the  same  was  rendered,  although  recorded  prior  to 
the  adjournment  of  said  term." 


CHAPTER  VI. 

OF    THE    MODE    IN    WHICH     DEFINITIVE     JUDGMENTS     MAY 
BE    REVISED,    MODIFIED    OR    REVERSED. 

556.  Revision  of  Judgments — Definitive  judgments  may 
be  revised,  set  aside  or  reversed: 

1.  By  a  new  trial. 

2.  By  appeal. 

3.  By  action  of  nullity. 

4.  By  rescission. 

This  last  mode  can  only  be  exercised  by  minors,  or 
persons  who  were  absent  when  judgment  was  rendered 
against  them. 

SECTION  I. 

Of  New  Trials. 

557.  New  Trial — The  court  may  revise  their  judgment 
by  granting  a  new  trial,  in  the  cases  hereafter  provided. 

558.  Within  Three  Judicial  Days,  but  Before  Adjourn- 
ment— ^The  party  who  believes  himself  aggrieved  by  thfe 
judgment  given  against  him,  may,  within  three  judicial 
days  after  such  judgment  has  been  rendered,  pray  for  a 
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new  trial,  which  must  be  granted,  if  there  be  good  ground" 
for  the  same;  provided,  that  said  new  trial  shall  be  prayei 
for  and  passed  before  the  adjournment  of  the  court. 

0.  P.646. 

1.  Application  for  new  trial  in  time: 

(a)  After  three  judicial  days  if  judgment  has  not  been* 
signed. 

Johnson  vs.  Gennlson,  20  A.  611;  Labattvs.  Daruty,  20  A.  968^ 
MoWillie  YS.  Perkins,  20  A.  168;  Sncoession  ot  Carraby,  23 A. 
110;  Citizens'  Bank  ts.  BeUocq,  19  A.  376. 

(b)  Where  judgment  has  been  prematurely  sigpied. 

state  ex  rel.  Allen  A  Syme  vs.  Judge,  S5  A.  1104;  State  ex  reL 
WintK  vs.  Judge,  85  A.  878;  State  ex  rel.  Newman  vs.  Judge,  82^ 
A.  207;  Succession  of  Carraby,  28  A.  110. 

2.  After  delay  has  expired,  judge  can  not  grant  new  trial  ex- 
propria  motu. 

CulTerhouse  tb.  Marx,  88  A.  667. 

8.  Discretion  of  court  in  matters  of  new  triaL     It  must  be 
legal  discretion. 

8  N.  S.  100;  4  N.  S.  182 ;  Gale  ts.  Kemper's  Heirs,  10  L.  209;  8  A.  92 ;  14  A. 
874;  11  A.  606;  10  A.  766;  State  ts.  Washington,  36  A.  842;  Stat«  ts. 
White,  85  A.  96;  State  vs.  Baird,  84  A.  106;  State  vs.  Hunt,  4  A.  43b; 
Staters.  Long,  4  A.  441 ;  88  A.  882. 

But  when  good  reasons  given,  new  trial  must  be  given. 

WUkins  vs.  Baton  Rouge,  10  B.  57 ;  Adams  ts.  Webster,  25  A.  113^ 

4.  Court  may  ex  officio  order  new  trial. 

Gale  vs.  Kemper's  Heirs.  10  L.  209. 

6.  Premature  signing  of  judgment  can  not  defeat  season- 
able notice  for  new  trial. 

Succession  of  Carraby,  28  A.  110;  MoWillie  vs.  Perkins,  20  A.  M8; 
Rhodes  vs.  Scholfleld,  6  A.  251 ;  Frets  vs.  Carlile,  4  A.  661 ;  State  ex  reL 
Allen  A  Syme  ts.  Judge,  85  A.  1106;  Succession  of  Gilmore,  12  A.  90 

But  remedy  is  by  appeal  when  judgment  timely  signed. 

Succession  of  Carraby,  28  A.  110;  9  R.  60;  6  L.  69. 

6«  Mandamus  does  not  lie  to  compel  judge  to  sign   judg- 
ment pending  motion  for  new  trial. 

state  ex  rel.  Wintz  ts.  Judge  85  A.  878. 

7.  Action  on  motion  for  new  trial  may  be  postponed  to  sub- 
sequent term  of  court  by  consent  of  parties. 

state  ex  reL  Allen  A  Syme  ts.  Judge,  85  A.  1106. 
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559-  Rule  for  New  Trial — The  party  demanding  a  new 
trial  must  set  forth  the  grounds  on  which  he  rests  his  de- 
mand, and  the  same  must  be  filed,  entered  on  the  records 
of  the  court,  and  notified  to  the  adverse  party,  in  order 
that  he  may  answer  within  the  delay  prescribed  for 
answering. 

0.  p.  180. 

560.  New  Trial  Granted— When— A  new  trial  shall  be 
granted. 

1.  Contrary  to  Law  and  Evidence — If  the  judgment 
appear  clearly  contrary  to  law  and  evidence. 

2.  Newly  Discovered  Evidence — If  the  party  has  dis* 
covered,  since  the  trial,  evidence  important  to  the  cause, 
which  he  could  not,  with  due  diligence,  have  obtained 
before. 

3.  Bribery  or  Misconduct  by  Jury — If  the  cause  has 
been  tried  by  a  jury,  and  it  be  shown  that  the  jury  has 
been  bribed,  or  has  behaved  improperly,  so  that  im- 
partial justice  has  not  been  done  in  the  cause. 

(A)  Grounds  for  new  trial. 

See  Robinson  ys.  Howell,  22  A.  624;  Stone  YS.  Rose,  2  A.  22S. 

1.  Newly  diaoovered  evidence: 
Character  of  evidence.    It  must  be : 

(a)  Not  mere  cmnnlative  evidence. 

state  YS.  Hyland,  86  A.  710;  State  Y8.  Fahey,  85  A.  9;  State  Yft» 
AlYarez,  7  A.  281;  Penlston  Y8.  Railroad  Co.,  84  A.  78L 

(h)  Material. 

state  Y8.  Clark,  8  R.  688;  State  ys.  Homsby,  8  R.  664;  State  ys. 
Kenn  .y ,  8  R.  690 ;  State  ys.  Johnson,  80  A.  806 ;  State  ys.  Fahey 
86  A.  12. 

2.  Not  merely  to  impeach  credibility  of  witness. 

state  YS.  Fahey,  86  A.  10;  State  ys.  Dlskln,  86  A.  48;  State  ys.  Tonng,  84 
A.  846. 

8.  New  evidence  not  known  previously  to  defendant. 

State  YS.  Bd wards,  84  A.  1012;  State  ys.  White,  86  A.  96;  State  ys.  Oottea 
86  A.  981 ;  Doat  ys.  Maltby ,  2  A.  683. 
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(a)  Uncorroborated  affidavit  of  party  not  snfflcient. 

state  Y8.  Edwards.  84  A.  1018;  21  A.  478 ;  22  A.  468 ;  14  A.  79;  14  A.  10; 
8tate  T8.  Gotten,  86  A.  981 ;  7  A.  284, 582 ;  4  A.  488, 44L 

(b)  Due  diligence  most  have  been  used. 

Pedk  vs.  Chapman,  16  A.  867;  Wolfe  ts.  Pruitt,  7  A.  672;  PahnTlts 
vs.  Fassman,  2  A.  626;  Bonnet  t8.  LeGrass,  1 B.  93;  Suo<A8Sioii 
of  Coste,  48  A.  124. 

4.  New  evidence  must  be  admissible  nnder  the  pleadings. 
Thus  where  motion  tor  new  trial  alleges  adultery  of  wife 
(suit  being  for  separation),  motion  will  be  denied  when 
adultery  is  not  charged  in  answer  or  reconventional  de- 
mand. 

Cass  TS.  Cass,  84  A.  612;  19  A.  491. 

{B)  Bribery  and  misoonduct  cfjury, 

1.  Mover  for  new  trial  must  annex  affidavit  of  facts  proving 
bribery. 

Morgan  ys.  Bell,  4  M.  619;  Trehan  ts.  McManus,  2L..  216. 

(a)  And  though  generally  juror  can  not  impeach  his  own 
verdict. 

Campbell  ts.  Miller,  1  N.614;  Clre  ts.  BIghtor,ll  L.  141;  Staters. 
CaldweU,8A.  486. 

Yet  juror  may  be  sworn  as  to  bribery. 

Hawkins  ts.  Printing  and  Publishing  Co.,  39  A.  140. 

(b)  Case  remanded  for  new  trial  may  be  on  all  issues, 

oiiginal  and  supplemental,  where  Supreme  Oourt  decided 

nothing. 

Eskrid^e  ts.  Farrar,  84  A.  718, 719. 

(c)  But  issues  set  at  rest  by  decision  of  Supreme  Court 
will  not  be  reopened  on  new  trial. 

Boisse  TS.  Dickson,  82  A.  1160;  Burbank  tb.  Harris,  SO  A.  487;  Sue- 
cession  of  Arick,  28  A.  611. 

{C)  New  trial  Bhculd  not  be  refused  if  judgment  incorrect  merely 
with  a  view  to  allow  Supreme  Court  to  pan  upon  the  ocue. 

Adams  vs.  Webster,  25  A.  US. 

(D)  Motion  for  new  trial  in  time  if  judgment  has  not  been  preeented 

for  signaturcy  though  more  than  three  daye  elapBedfrom  rendition. 

Citizens*  Bank  ts.   Bellocq,  Noblom  A  Co.,  19  A.  876;  Smelser  ts.  Will- 
iams, 4  a  152;  20  A.  6U,  688.  168;  28  A.  110;  6  N.  S.  820. 

(E)  New  trial  will  be  granted: 

1.  To  correct  premature  signing  of  judgment. 

28A.  UO. 
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2.  When  proper  affidavit  made  and  case  otherwise  war- 
rants it. 

Boblnson  ys.  Howell,  22  A.  524. 

8.  When  verdict  of  jury  erroneous,  and  ]ndge  should  not  sus- 
tain verdict  simply  to  send  case  to  Supreme  Court. 

Adams  ys.  Webster.  2S  A.  118. 

(F)  New  trial  wiU  not  be  granted— on  9ole  ground  thai: 

1.  Judge  was  legally  recusable,  though  no  plea  of  recusation 
was  filed. 

Bloks  T8.  Gantt,  85  A.  930. 

2.  Party  was  taken  by  surprise  by  loss  of  expected  evidence. 
He  should  have  asked  a  continuance. 

McClnre  ys.  King,  15  A.  220. 

8.  Oase  was  called  in  absence  of  counsel. 

Anderson  ys.  Amette,  27  A.  287. 

4.  Witnesses  were  not  present;  when  they  were  not  sum- 
moned, and  when  no  affidavit  is  made  of  their  names  or 
expected  testimony. 

Pock  YS.  Chapman,  16  A.  867. 

6.  Counsel  misunderstood  remark  of  judge. 

Mann  ys.  Mann,  88  A.  852. 

6.  Defendant  did  not  see  the  account  which  he  admitted  to 
be  correct. 

Looney  ys.  Loyj,  86  A.  1014. 

561 .  When  New  Evidence,  or  Bribery  or  Misconduct 
of  Jury,  Alleged — Affidavit,  etc. — If  a  new  trial  be  prayed 
for  on  the  ground  of  new  evidence  having  been  discov- 
ered, or  on  account  of  bribery  or  misconduct  of  the  jury, 
or  of  the  adverse  party,  the  party  praying  for  the  new 
trial  must,  on  filing  his  motion,  annex  to  the  same  his  affi- 
davit of  the  facts  alleged  in  proof  of  the  bribery,  or  mis- 
conduct of  the  jury,  or  his  having  discovered  the  evi- 
dence material  to  his  suit  since  the  judgment  was  ren- 
dered, although  he  had  used  every  effort  and  diligence 
in  his  power  to  procure  the  necessary  testimony. 

This  affidavit  must  be  filed  in  the  records,  in  order  that 
the  adverse  party  may  have  communication  of  the  same. 
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When  affidavit  required: 

1.  In  case  of  bribery  or  misconduct. 

Morgan  ts.  Bell,  4  M.  619;  Trehanys.  MoManus,  2  L^  316;  Hawkini 
vs.  PriDting  Co.,  29  A.  189;  Paqoetel  vs.  Gauohe,  17  A.  63. 

(a)  And  jurors  may  be  sworn. 

Id. 

(b)  In  other  cases  jurors  can  not  impeach  their  verdict 

Campbell  tb.  Miller,  1  N.  8. 514;  ClTe  ts.  Bightor,  U  L.  141;  Stale 
T8.  Caldwell,  8  A.  435. 

2.  In  cases  of  newly  discovered  evidence. 

Oolvln  Y8.  Nelson,  4  A.  544;  7  L,  84;  10  L.  871;  1  B.  92;  Union  Bank 
YB.  Robert,  9  B.  177. 

8.  Judge  should  hear  evidence  on  motion  for  new  trial  on 
ground  that  jury  were  illegally  and  improperly  influenced. 

Higgins  T8.  Haley,  26  A.  869. 

4.  In  jury  cases,  motion  for  new  trial  should  always  be  filed. 

Bughes  Y8.  Lee,  8  B.  429;  17  L.  841;  5  L.  446;  Carter  y8.  Caldwell,  15  L. 
491. 

562.  Affidavit  Not  Necessary — When — No  affidavit  is 
necessary  when  a  new  trial  is  prayed  for  on  the  ground  of 
the  judgment  being  contrary  to  law  and  the  evidence. 

563.  Evidence  on  New  Trial — The  court  shall  decide 
summarily  on  such  applications.  If  a  new  trial  be  granted, 
the  cause  shall  again  be  set  on  the  docket;  and  on  the 
new  trial  the  parties  shall  not  be  precluded  from  produc- 
ing new  proofs,  on  the  ground  of  the  same  not  having  been 
offered  on  the  first  trial. 

SECTION  n. 
Of  the  Appeal  and  Statement  of  Facts, 

564.  Whatis  Appe  al — An  appeal  is  the  act  by  which 
one  of  the  parties  to  a  suit  has  recourse  to  a  superior  tri- 
bunal, in  order  to  have  the  judgment  of  an  inferior  court 
-corrected. 

0.  p.  482, 548, 570. 578, 582,  689,  590,  604, 90L 
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r{A)  Appeal  oonttUutional  right. 
It  must  not  lightly  be  denied. 

State  ex  rel.  Durand  tb.  Judge,  80  A.  285;  Allen,  Nugent  -A  Go.  ts. 
Carey,  82  A.  1125;  State  ex  rel.  Straus  tb.  Dubuclet,  25  A.  161;  DeGruy 
vs.  Alkens,  48  A.  638;  Gilmore  vs.  Brenham,  1  A.  414. 

,(B)  Remedy  by  appeal  often  exoludee  other  remedies,  tuoh  as: 

1.  Injunction.  Sufficiency  of  evidence  to  justify  ./lot  in  execu- 
tory process  can  not  be  examined  on  injunction  but  only  on 
appeal. 

Latlolals  tb.  Bank,  83  A.  63;  Oity  of  ShreTeport  tb.  Floumoy,  26  A.  709; 
HallTB.  Bgelly,  86  A.  818;  Taliaferro  tb.  Steele,  14  A.  666;  Sartorlua 
TB.  DawBon,  18  A.  Ill;  Hernandez  tb.  JameB,  28  A.  486. 

2.  No  appeal  lies  where  remedy  is  by  injunction,  as  where 
judgpnent  is  rendered  perpetuating  rulo  taken  to  show 
cause  why  property  should  not  be  sold. 

state  ex  rel.  MoCIoskey  tb.  Judge,  80  A.  288. 

■8.  Prohibition.    No  prohibition  where  remedy  is  by  appeal. 

State  ex  rel.  Hernandez  tb.  Monroe,  88  A.  928;  State  ex  rel.  GuUett  Gin 
Mfg.  Co.  TB.  Judge,  84  A.  762;  State  ex  rel.  Slnnot  tb.  Judve,  82  A. 
668 ;  State  ex  rel.  Berthoud  tb.  Judge,  84  A.  782 ;  State  ex  rel.  Follette 
TB.  Judge,  82  A.  1185;  State  ex  rel.  Gill  ts.  Tissot,  84  A.  90;  State  ex 
rel.  New  Orleana  tb.  Judge,  26  A.  760 ;  State  ex  rel.  D'Meza  tb.  Judge* 
21  A.  123;  State  tb.  Judge,  11  A.  686;  State  tb.  Judge,  8  A.  92. 

4.  Mandamus.  Refusal  to  grant  injunction  and  sequestration 
must  be  remedied  by  appeal,  not  by  mandamus. 

state  ex  rel.  WiBe  tb.  Taylor,  82  A.  978;  State  ex  rel.  New  OrleanB  tb. 
Judge.  82  A.  649;  State  ex  rel.  Padron  tb.  Judge,  81  A.  794;  State  ex 
rel.  Beebe  ts.  Judge,  28  A.  906 ;  State  ex  rel.  Halphen  tb.  HudBpeth, 
88  A.  97 ;  State  ex  rel.  GUI  tb.  TlsBot,  84  A.  90;  State  ex  reL  Horscher 
TB.  Judge,  88  A.  268;  State  ex  rel.  B.  B.  Co.  tb.  Judge,  86  A.  896;  State 
ex  rel.  LumlnalB  tb.  Judge,  84  A.  1114;  State  ex  rel.  Logan  tb.  Judge, 
16  A.  186. 

But  where  suspensive  appeal  from  order  refusing  in- 
junction would  be  ineffectual,  mandamus  lies  to  compel 
granting  of  injunction. 

State  ex  rel.  Murray  tb.  Judge,  86  A.  682. 

-6.  Certiorari.     Insufficiency  of  evidence  to  justify  judgment 
examined  on  appeal — not  on  certiorari. 

State  ex  rel.  Kramer  tb.  Judge,  82  A.  219;  State  ex  rel.  Wints  ts. 
Judge,  82  A.  1228;  State  ex  rel.  Webre  tb.  Skinner,  82  A.  1092. 
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6.  NuUUy  of  judgment.   No  action  of  nullity  lies  where  relief 
attainable  by  appeal. 

Ssterbrook  vs.  Oallier,  27  A.  87;  Blanok  ts.  Specman,  2S  A.  146;  Ttlia- 
ferro  ys.  Steele,  U  A.  406;  Gllmore  ts.  Gilmore,  9  A.  303. 

7.  And  where  relief  might  have  been  obtained  had  party 
appealed. 

Swain  T8.  Sampson,  6  A.  799;  Norrls  vs.  FrUtoe,  8  A.  646. 
(O)  Appeals  in  suits  by  laborers. 

Act  25  of  1874. 

(D)  Appeals  to  Supreme  Churt.     Terms  and  appeals  thereto. 

1.  Civil  cases. 

See  Act  69  of  1884  amending  Act  6  of  1880;  Act  45,  B.  S.,  1870. 

2.  In  contested  election  cases. 

Act  129  Of  1877,  E.  S.,  p.  197. 

8.  Oriminal  cases. 

See  Act       1876,  p.  56;  Act  SO  of  1878;  41  A.  968;  40  A. 618;  86  A.  865. 

(E)  Issues  on  appeal. 

1.  Issues  involved  only  in  Judgment  appealed  from  considered. 

81  A.  486,  621,  741;  88  A.  1404;  85  A.  565;  80  A.  1256;  14  A.  49;  42  A.  234;  41 
A.  465, 904 ;  42  A.  77, 846;  86  A.  818;  17  A.  126, 714. 

2.  Thus  appeal  from  judgment  on  merits  alone  wUl  not  bring 
up  attachment  previously  dissolved. 

Givens  ys.  Oaudle,  84  A.  8;  4  A.  1035;  Ikerd  yb.  Postlewaite,  84  A.  1336. 

8.  ThuSy  in  consolidated  suits,  appeal  should  be  from  judg- 
ment in  case  as  consolidated. 

Vascoon  ys.  Woodward,  85  A.  555. 

4.  If  case  not  consolidated  before  judgment,  appeal  should  be 
from  the  several  judgments  therein  rendered. 

Succession  of  Olalrteaz,  85  A.  1178. 

(F)  Effect  of  appeal  as  to  jurisdiction  of  lower  court: 

Lower  court  still  has  power: 

1.  To  pass  upon  sufficiency  of  bond. 

Baker  ys.  SohaltK,  35  A.  524;  Dumas  ys.  Mary,  29  A.  SOS;  Welser  yi. 
Blasse,  84  A.  833;  Happenbauer  ys.  Durlln,  23  A.  789;  State  ex  reL 
Gill  Y8.  Tissot,  84  A.  93;  State  ex  rel.  Fairex  ys.  Judge,  S3  A.9SS; 
State  ex  rel.  Slmonds  ys.  Judge,  21  A.  178. 

2.  To  increase  amount  of  bond  fixed  too  low  whether  amount 
suggested  by  appellant  or  not. 

Demarest  ys.  Beime,  86  A.  761 ;  Holbrook  ys.  Holbrook,32  A.  18;  Gib- 
son YS.  Selly,  2  A.  628;  Fink  ys.  Martin,  10  B.  152;  Glover  ys.  Taylor, 
88  A.  634 ;  3  B.  78;  but  see  Barrow  ys.  Clack,  45  A.  481;  IB.  627. 
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8.  To  rescind  appeal  inadyertently  allowed  where  none  is 
permitted. 

Falrez'  Case,  88  A.  927;  State  ex  rel.  Olentat  ys.  Jadge,  82  A.  816;  82 
A.  1168. 

4.  To  pass  npon  snfficlency  of  surety. 

Barrow  ts.  Olack,  45  A.  488;  Bqooesslon  of  Oharmbury,  34  A.  21;  Vre 
denberj;  ts.  Behan,  82  A.  475 ;  Perllllat  tb.  Fernandez,  16  A.  192 ;  Stan 
ton  TS.  Parker,  2.  B.  551 ;  State  ex  rel.  Gansson  yb.  Judge,  21  A.  44 
Bdwards  ys.  Edwards,  29  A.  697;  State  ys.  Judge,  24  A.  828;  Baker  ys 
SohultK,  45  A.  624 ;  State  ex  rel.  Beebe  ys.  Judge,  23  A.  81 ;  State  ex  rel 
Kane  ys.  Judge,  23  A.  279;  Gill  ys.  Judge,  84  A.  91. 

6.  To  s^ant  appeal  to  other  parties,  such  as  an  appellee  wish- 
ing to  modify  judgment  as  to  co -appellee. 

LeYy  YS.  Collins  et  als.,  82  A.  1003. 

6.  To  compel  clerk  to  make  transcript;  appellate  court  will 

not  entertain  a  rule  on  clerk  where  issues  of  fact  are  raised, 
state  ex  rel.  Cass  ys.  Olark,  88  A.  422;  Morrison  yb.  Lynch,  86  A.  611. 

7.  To  hear  branches  of  case  not  affected  by  appeal,  as  where 
it  proceeds  to  hear  mertto  pending  suspensive  appeal  from 
judgment  rendered  on  rule  ntsi  diseolving  preliminary  in- 
junction. 

state  ex  rel.  Butchers'  Union,  etc.,  yb.  Judge,  88  A.  486. 

Or  pending  appeal  from  judgment  appointing  a  liquidator 

for  a  partnership. 

state  ex  reL  Wood  ys.  Judge,  27  A.  702 

8.  To  issue  second  order  of  appeal  to  same  appellant  when 
first  was  illegal. 

Jackson  yb.  Mlchle,  88  A.  728. 

9.  To  determine  whether  appeal  is  deyolutive  or  suspensive. 

state  ex  rel.  Gausson  ys.  Judge,  21  A.  44;  84  A.  90;  82  A.  814;  Barthet 
YS.  Houston,  87  A.  852. 

10.  To  try  issues  of  fact  arising  after  appeal,  as  question  of 
interest  vel  non  of  third  party  appealing. 

Succession  of  King,  21  A.  502. 

11.  To  issue  sequestration  in  proper  cases. 

McFarlane  ys.  Richardson,  l  A.  12;  Williams  ys.  Duer,  14  L.  636. 

(O)  Lower  court  Jtaa  no  power: 

1.  To  rescind  appeal  after  bond  filed  and  all  legal  requisites 
fulfilled. 

State  ex  rel.  R.  B.  Ck>.  ys.  Judge,  89  A.  774;  State  ex  rel.  Irwin  ys. 
Judge,  86  A.  192 ;  State  ex  rel.  Kramer  ys.  Judge,  80  A.  1014 ;  State  ex 
rel.  Ribet  ys.  Judge,  27  A.  684;  State  ex.  rel.  Beebe  ys.  Judge,  23 
A.  81;  State  ex  rel.  Staokhouse  ys.  Judge,  21  A.  152. 
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2.  To  execute  sentence  on  prisoner  when  proper  appeal 
taken. 

SUte  ex  rel.  Notal  ym.  Judge,  S7  A.  827. 

8.  To  fix  fees  of  curator. 

state  ex  rel.  Trustees  of  Blind  ts.  Judge,  80  A.  1036. 

4.  To  issue  execution  when  appeal  is  suspensive,  or  contra, 
when  appeal  is  devolutiye. 

Duncan  TS.  Wise,  89  A.  74;  SUte  ex  reL  Mahan  ts.  Judge,  95  A  686; 
Bmelser  ts.  Blanohard,  15  A.  3M;  Lott«pelch  ts.  Diboll,  38  A.  771. 

5.  To  extend  return  day  of  appeal. 

DeBouohel  ts.  Her  Husband,  84  A.  103. 

6.  To  determine  question  of  nullity  vel  non  of  appeal. 

State  ex  rel.  Dubuolet  ts.  Judge.  34  A.  600;  State  ex  rel.  SilTersteln  ts. 
Judge,  35  A.  833 ;  State  ex  rel.  Blbet  ts.  Judge,  37  A.  684. 

(H)  Writ  of  prohibition  i9nLe9  to  restrain  proceedings  in  lower  oovrt 

after  a  perfected  appeal. 

state  ex  rel.  Graham  ts.  Judge,  34  A.  589;  State  ex  reL  Dubuolet  ts.  Judge, 
34  A.  600. 

(I)  Lower  courts  can  not  annul  or  revise  judgments  of  Supreme 

Court, 

State  ex  rel.  Heirs  of  Gee  ts.  Drew.  88  A.  374;  State  ex  rel.  Bank  ts.  Mayer, 
85  A.  408;  LoTelaoe  ts.  Taylor,  6  B.  93;  Cox'  Sxecutors  ts.  Thomas,  U 
L.866. 

(J)  Party  must  appeal  in  capacity  in  which  Judgment  is  rendered 
against  him. 

Thus,  he  can  not  appeal  as  tutor  from  judgment  against  him 
individually. 

Tutorship  of  Heirs  of  By  land,  88  A.  766;  Thibodeanx  ts.  Thibodeanx, 
45  A.  1138. 

(K)  No  change  of  Judgment  as  between  appellees. 

Bowman  ts.  Kaufman,  80  A.  1031;  Leeds  A  Oo.  ts.  Jones,  87  A.  137;  Yanee 
TS.  Vanoe,  8i  A.  186;  Payne  ts.  Anderson,  85  A.  977;  Suooesston  oi  Herron, 
83  A.  835;  18  A.  365;  18  A.  195;  15A.4SJ;  38  A.  533;  30  A.  131. 

(L)  Necessary  parties  to  appeal : 
All  those  parties  to  the  suit  who  have  interest  in  the  judgment 
should  be  made  parties  to  the  appeal,  thus : 

1.  Oamishee  necessary  party  where  plaintiff  in  execution  ob- 
tains judgment  against  him  and  defendant  appeals. 

Copley  TS.  Snow,  8  A.  633;  Gibson  ts.  Selby,  8  A.  819;  Beeee  AKUis 
vs.  Conyers,  16  A.  40. 

2.  Ckimisheej  when  plaintiff  appeals  from  judgment  dismifls* 
ing  attachment  begun  by  garnishment. 

Bobinson  ts.  Miller,  14  A.  319;  Condon  ts.  Samory,  13  A.  8QL 
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3.  Oamisheej  when  judgment  in  favor  of  third  person  claim- 
ing funds  in  garnishee's  hands. 

Reese  ys.  Ellis,  16  A.  89;  Copley  va.  Snow,  8  A.  638. 

But  judgment  debtor  not  necessary  party  where  appeal 
is  between  creditor  and  garnishee. 

Blder  ys.  Rogers,  11  A.  606;  Marquese  yb.  LeBlano,  29  A.  203 ;  Eats 
ft  Bamett  ts.  Sorsby,  84  A.  690. 

4.  Defendant y  in  appeal  by  third  person. 

state  vs.  Wlokliffe,  21  A.  70S;  Esconbas  ys.  Calcasieu  Mining  Co.,  88  A. 
484. 

•5.  Syndic    and    creditorB  of  insolventj  when  opposition    to 
homologation  of  account  of  syndic  dismissed. 

17  A.  802;  Rosenthal  ys.  Creditors,  88  A.  618;  12  A.  766;  8  A.  868;  Beer  A 
Co.  YS.  Creditors,  12  A.  774. 

I.  Creditor  J  when  appeal  by  S3mdic  or  other  creditor  from 
judgpnent  securing  privilege  or  mortgage  on  tableau. 

7  N.  8.  447;  16  L.  862;  Garcia  ys.  Creditors,  8  R.  486. 

7.  Both  defendants,  members  of  commercial  firm. 

Hammit  ts.  Payne  A  Co.,  27  A.  400;  OTerruling  Lambert  ys.  Yawter,  6 
R.  181 ;  Sanz  ys.  Lef ebre,  12  A.  767 ;  Tupery  ys.  Lafltte,  19  A.  296. 

B.  Hvshandy  where  wife  is  party. 

Lanoue  vs.  Reed,  7  Lb  112;  Reese  vs.  Conyers,  16  A.  40. 

9.  All  parties  to  record  interested  in  maintaining  judgment, 

Cnmmlngs  vs.  Irwin,  14  A.  816;  Armstrong  vs.  Creditors,  8  A.  868;  12  A. 
776;  11  A.  409;  10  A.  674 ;  20  A.  88;  18  A.  281 ;  21  A.  209;  16  A.  78;  Hewson 
vs.  Creswell,  10  A.  282;  Lobelle  vs.  Lobelle,  6  A.  174;  Swear ingen  vs. 
McDaniel,  12  R.  206;  Succession  of  Perry,  4  A.  677. 

10.  Intervening  parties  as  well  as  originaL 

12  R.  208. 

II.  Third  persons  called  as  warrantors. 

Armant  vs.  Bourgeois,  19  A.  70;  Olivier  et  aL  vs.  Williams.  12  R.  180; 
9  A.  96, 486;  9  L.  478. 

12.  All  patties  required  below,  e.  g,  all  joint  obligors  though 
only  part  appeal. 

Drew  vs.  Atchison  et  aL,  8  R.  140;  6  A.  174;  Duggan  vs.  DeLisardi,  6  R 
224. 

But  as  to  heirs. 

SeeSUeryvs.  Dameron,  18A.  109;  Stevenson  vs.  Edwards,  27  A. 
808;  Burke  vs.  Brwin's  Heirs,  6  L  820;Farrar  vs.  Newport  et 
al.,  17  L.  846. 
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18.  Vendor  of  defendant  sued  by  transferee  of  instalmanti 
due  for  price  of  land  when  defendant  pleads  deflcieocy  in 
quantity  of  land  and  claims  dimination  of  price. 

Moore  ys.  Rntherford,  S  R.  60. 

14.  Vendor  and  vendee  in  revocatory  action  or  simulation. 

Troanstlne  ts.  Ware,  89  A.  989. 

16.  Parties  to  petition. 

Oay  T8.  Marloxmeaux,  30  A.  8S8;  Ventress  ys.  Brown,  SO  A.  1011 

16.  Creditors  who  have  been  paid,  in  appeal  from  homologa- 
tion of  administrator's  account. 

Saooession  of  Treadwell,  88  A.  360;  Condon  rs.  Samory,  12  A.  801; 
Broassard  vs.  Robin,  IS  A.  660;  Oammlngs  ts.  Enrin,  14  A.  815. 

17.  Maker  and  endorser  of  note  when  judgment  rendered 
against  both. 

Slttig  Ts.  Little,  31  A.  646. 

18.  All  defendants  condemned  in  Bolido, 

Cotton  vs.  Stirling.  10  A.  187. 

19.  Plaintiff  and  surety  on  injunction  bond  when  damages  are 
allowed  on  dissolution. 

Pecoul  vs.  Ferret,  20  A.  70 ;  4  A.  614 :  8  A.  818 ;  13  R.  308 ;  4  A.  677 ;  11  A.  489; 
10  A.  847;  ATogno  vs.  Johnson,  33  A.  400;  Battalora  ys.  Erath,  S  A. 
818;  Bethanoourt  vs.  Stephens,  19  A.  391. 

20.  Creditors  on  tutor's  account  when  appeal  is  from  jad;- 
ment  homologating. 

Tutorship  of  Smith,  31  A.  188. 

21.  Estate,  when  heirs  appeal  from  judgment  recogniiing 
claim  of  creditor. 

Miltenberger  ts.  Estate  of  Piper,  38  A.  367. 

(M)  Not  necessary  parties  to  appeal: 

Those    who  are  not  interested  in  maintaining  judgment  ap* 
pealed  from  need  not  be  made  parties.    Thus : 

1.  Judgment  debtor  in  appeal  from  judgment  between  cred* 
iter  and  garnishee  in  garnishment  under  JL  fa. 

Elder  TS.  Rogers,  11  A.  606;  Marqaese  vs.  LeBlanc,  39  A.  903;  KattA 
Bamett  vs.  Sorsby,  84  A.  690. 

2.  Nominal  party,  as  sheriff  in  injunction  restraining  execu- 
tion. 

Boqullle  ts.  Faille,  1  A.  304;  Francis  ys.  Soott,  6  A.  668;  Boykiavv 
O'Hara,  6  A.  116;  Esohert  ys.  Harrison,  30  A.  860;  Hobgood  ti. 
Brown.  3  A.  838. 
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And  where  sheriff  is  mere  stakeholder  of  fands  to  be  dis- 
tributed. 

Bank  of  Amerloa  ts.  Fortier,  27  A.  244;  White  T8.  Bird,  20  A.  288; 
Gibson  vs.  Selby,  8  A.  819. 

3.  Vendor  against  whom  judgement  has  already  been  ob- 
tained need  not  be  made  party  in  revocatory  action. 

Dumas  YS.  Lefebre  et  al.,  10  B.  399;  1  H  603 ;  15  H  470 ;  Potior  vs.  Har- 
man,  1  B.  625. 

4.  Defendant,  maker  of  note,  who  severed,  and  judgment 
was  rendered  against  him,  and  in  favor  of  co-defendant, 
endorser,  on  appeal  by  plaintiff  from  latter  judgment  alone. 

Gordon  ts.  Dreux  et  al.,  6  B.  899. 

5.  Parties  appellant,  bat  subsequently  acquiescing  in  judg- 
ment. 

Vredenberg  vs.  Behan,  82  A.  682 ;  Lane  vs.  Clarke,  27  A.  201. 

6.  Strangers  to  the  record. 

Fatten  et  als.  ys.  Powell,  16  A.  128;  Fish  yb.  Johnson,  LeYine  et  als., 
16  A.  29. 

7.  Surety  on  inj auction  bond;  T/hen  injunction  dissolved 
without  damages  he  is  before  court  in  person  of  his 
principal. 

Matta  YS.  Gayle,  10  A.  347;  Tilton  ys.  VIgnes,  83  A.  240;  Blchardson 
YS.  OheYally,  26  A.  651 ;  Battalora  ys.  Brath,  26  A.  818;  LaYedan  ys. 
Trinchard,85A.6IO;  Lane  ys.  Bosellus,  23  A.  258;  Mitchell  yb.  Lay. 
4  A.  614. 

S.  Wife,  when  husband  sues  as  head  of  community,  or  as 
administering  his  wife's  estate. 

Brannin  ys.  Womble,  82  A.  806. 

"9.    Surety  on  attachment  bond. 

ratten.  Lane,  Herri  am  &  Ck>.  yb.  Powell  A  Brothers,  16  A.  128;  Oamp- 
bell  YS.  Clark,  22  A.  242. 

10.  Garnishees  ag^ainst  whom  no  judgment  is  asked. 

Bamer  ys.  Gordon,  16  A.  824. 

11.  Plaintiff  in  whose  favor  judgment  was  rendered  by  court 

without  jurisdiction  ratUme  materia, 
Dnncan  ys.  Holt,  21  A.  285. 

(NJ   Want  of  proper  parties  to  appeal  not  ground  for  dismissal  if 

citation  be  aaked. 

Snooession  of  Smith,  8  A.  67;  Armstrong  yb.  Creditors,  8  A.  867;  Bnrton  yb. 
Sheriff,  9  A.  160;  Williams  ys.  Courtney,  9  A.  98;  Hickman  yb.  Bailey,  9  A. 
486. 
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(6)  Want  of  proper  parties  noticed  ex  officio  by  court  at  any  Hme, 

Tnpery  ys.  Latltte  A  Deffarge,  19  A.  396;  Swearlngen  ts.  McDaniel.  13  B.  1»; 
Suooesslon  of  Perry.  4  A.  677;  Robert  ts.  Bide,  11  A.  110;  Simmons  n. 
Creditors,  13  A.  765;  13  A.  774.801;  36  A.  330;  SaooeMlon  of  Forstall,  S3  A. 
97;  Widow  and  Heirs  of  Balrd  vs.  Bnss,  83  A.  930. 

(P)  Mutuality  of  appealable  interest. 

Where  one  party  haa  appealable  interest,  other  party,  ipso 
fa^tOj  is  vested  with  same  right. 

State  ex  reL  Leohe  ts.  Fowler.  41  A.  880;  State  ex  reL  NichoUsTS. 
Mayor.  41  A.;  Handy  vs.  New  Orleans.  89  A.  107;  Beady  ts.  New 

Orleans,  37  A.  169;  State  ex  reL ts.  Judge,  33  A.  096;  State  ex 

reL  Mortagh  ts.  Judge,  38  A.  761. 

(Q)   Amendment  of  judgment. 

No  amendment  as  between  appellees;  but  co-defendant,  as 
appellant,  may  pray  for  amendment. 

Jaffray  A  Co.  ts.  Moss  A  Co  ,  41  A.  648. 

565.  Appeal  From  Final  Judgments — One  may  appeal 
from  all  final  judgments  rendered  in  causes  in  which  ao 
appeal  is  gfiven  by  law,  whether  such  judgments  have 
been  rendered  after  hearing  the  parties,  or  by  default. 

C.P.648. 

(A)  AppeaX  from  final  Judgments : 

1.  Signing  of  judgment. 

Appeal  from  unsigned  judgments  in  country  considered  as 
taken  nunc  pro  tunc. 


state  TS.  McKeown,  13  A.  606;  State  ts.  Ballze.  88  A  643;  Gi 
TS.  Kreg,  38  A.  706;  Mouton  TS.  Broussard,  36  A.  497;  B.  R.  Co. 
TS.  Hamilton,  16  A.  631. 

(a)  But  in  the  city  judgment  must  be  signed  before  appeal. 

North  TS.  Leathers,  17  A.  97;  Sibley,  Guion  A  Co.  ts.  Fcxsie 
Bros.  A  Co  ,  33  A.  188;  Thiele  ALeiler  ts.  Cmtcher.  30  A.  101; 
Johnson  ts.  GInnlson,  30  A.  611;  Labatt  ts.  Durruty.  30  A.  SB; 
State  TS.  Bouohon,  30  A.  894 ;  Bethanoonrt  ts.  Stephens.  9  A 
391 ;  Leeds  ts.  La.  Mfg.  Co.,  33  A.  16;  Trost  ts.  Fox  et  mX^  33  A 
410;  Tietgens  vs.  Suooession  of  Kamper,38  A,  319;  SneecMion  id 
MUlaudon,  38  A.  400;  FranU  ts.  Waggaman,  38  A  36;  Smith  t^ 
B.  B.  Co.,  84  A.  1160;  36  A.  7;  38  A.  904;  80  A.  63 ;  1  N.  S.  89;  7  U  Ul; 
9  L.  376;  18  L.  80;  4  B.  461;  13  A.  766;  4B  47;  8  A.  63;  17  L.  «i; 
Saloy  TS.  Collins,  80  A.  68;  Jacob  ts.  Preston,  81  A.  614. 

(b)  And  court  will  ex  officio  notice  failure  to  sign. 

Chartler  ts.  Police  Jury,  9  A.  43. 
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(c)  Consent  will  not  cure  failure  to  sign. 

Ezeoutors  of  Bird  vs.  Bird,  38  A.  262. 

(d)  But  where  judgment  reaUy  signed,  though  signature 
not  copied  in  transcript,  error  corrected  on  oertiorari. 

Oanal  Ck>.  vs.  Olty,  44  A.  896. 

(e)  Particularly  will  this  be  done  in  the  cases  affecting 
public  corporations  or  institutions. 

44  A.  896;  1  A.  216:  8  A.  280;  4  A.  180, 862;  7  A.  496. 

(f)  No  appeal  from  judgment  declared  null  by  court  a 
^puLj  because  signed  and  rendered  in  vacation. 

CnlTer  vs.  Levoy,  21  A.  806;  James  A  Co.  vs.  Fellows  A  Co.,  28  A. 
623;  State  ex  rel.  Dfxon,  Tutor,  vs.  Judge,  26  A.  119;  Hemandes 
YS.  James,  26  A.  488. 

(B)  Appeal  lies  from  flnctl  judgment: 
There  is  a  final  judgment  where : 

1.  Judgment  dismisses  part  of  petition  and  part  of  prayer. 

state  ex  reL  Ikerd  vs.  Judge,  86  A.  212. 

2.  Judgment  decrees  liquidation  of  community  and  refuses 
partition  and  passes  on  all  issues. 

state  ex  rel.  Geddes  vs.  Judge,  86  A.  808. 

8.  Judge  suspends  clerk  of  court  from  office. 

State  ex  rel.  Durapan  vs.  Judge,  24  A.  610. 

4.  Qamishee  haying  excepted  to  right  of  plaintiff  to  reqiure 
answers  to  interrogatories  and  judgment  overrules  ex- 
ception. 

State  ex  rel.  Tureaud  vs.  Judge,  28  A.  7l7. 
6.  When  motion  for  new  trial  made  on  rendition  of  verdict 
by  jury  which  was  .overruled  and  an  appeal  asked  and 
allowed  and  bond  filed — all  prior  to  date  of  jugdment; 
verdict  is  judgment  of  court,  and  appeal  cons.dered  as 
taken  nunc  pro  tunc. 

Mouton  YS.  Bronssard,  26  A.  497;  Green  ys.  Hulette,  28  A.  704;  R.  B.  Oo. 
YB.  Hamilton,  16  A.  621;  McGregor  ys.  Barker,  12  A.  289;  12  A.  696. 

6.  Where  judgment  is  of  non-suit. 

DaYls  YS.  Young.  86  A.  740;  Crocker  ys.  Tumstall,  6  R.  864;  State  ex 
reL  Ikerd  ys.  Judge,  86  A.  218;  2  M.  186;  7  M.  620;  8  N.  8.  266;  16  L.  616. 

7.  Where  judgment  removes  the  case  from  a  court,  it  is  final 
as  to  that  court;  appeal  lies  from  order  of  removal. 

Kelly  YS.  BreedloYe,  9  M.  492;  Pooley  ys.  Morehouse,  18  A.  800;  Powell 
YS.  KeUar,  1  A.  26;  8  M.  O.  8. 186 ;  Todd  ys.  Andrews,  8  N.  8. 26;  Rosen- 
Held  YS.  Express  Company,  21  A.  288;  Jarreau  ys.  Choppin,  6  L.  180; 
88  A.  480. 
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(a)  Not  SO  in  New  York. 

41N.  T.  H9;49N.  T.  233. 

(h)  But  no  appeal  lies  from  decree  of  removal  from  one 
State  court  to  another,  or  court  of  concurrent  jurisdic- 
tion. 

State  ex  rel.  Fonteliea  ts.  Judge,  81  A.  47;  Toddys.  Andrews,! 
N.  S.  25;  Powell  vs.  Kellar,  1  A.  36;  Pooley  y8.  Morehoase.  ISA. 
800;  Dajourln  ts.  Rameili,86  A.  1316;  Hemshelm  ts.  Lery.SS 
A,138S, 

(c)  And  no  appeal  lies  from  order  refusing  removal;  in- 
jury not  irreparable. 

Balph  YS.  Claiborne.  3  M.  176;  HIgglna  vs.  McMioken.  6  N.  8. 713; 
Baron  T8.  Kingsland,  ft  L.  878;  New  Orleans  ts.  Shepherd,9i« 
341 ;  Chapman  vs.  Judge,  76  A.  836;  Succession  of  Bodenhelmtf, 
83  A.  lOKl;  State  ex  rel.  Coons  vs.  Judge.  23  A.  39. 

8.  Where  judgment  denies  provisional  syndic  ri^^ht  to  render 
his  account  to  the  definitive  syndic  through  the  court  He 
may  appeal  from  order  dismissing  his  petition  and  account 

WoodTS.  Creditors.  85  A.  356;  3M.  186;  7H.530;  8N.  S.365;  16L.fU; 
Succession  of  Hinckley.  80  A.  1068. 

9.  Where  judgment  homologates  family  meeting  ratifjring  * 
compromise. 

Succession  of  Forstall.  83  A.  97. 

Or  homologates  act  of  partition. 

state  TS.  Judge.  13  B.  816. 

{C)  Unappealable  final  JiAdgtnenU: 
No  appeal  from  judgments. 

1.  In  contempt  cases. 

state  ex  reL  Farmer  ts.  Judge.  81  A.  116. 

2.  In  submission  to  amicable  compounders. 

Hopkins  vs.  La.  Western  R.  B.  Co.,  88  A.  1188;  DaTis  ts.  Loeds,  T  L 
476;  In  re  Wallace,  81  A.  836;  7  A.  171;  4  A.  148;  18  A.  87. 

But  aliter  where  award  goes  beyond  terms  of  the  submis- 
sion. 

10  A.  643: 81  A.  836;  Amet  ts.  Boyer,  86  A.  366;  Dreyfona  ts.  BmH, 

86  A.  939. 

8.  Nor  from  judgment  which  merely  carries  into  execution  a 
judgment  which  party  has  not  appealed  from. 

state  ex  rel.  Schmidt  vs.  Judge.  37  A.  708;  Bootte  ts.  Sxeootoi*  of 
Boutte.  80  A.  179.  190. 
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4.  Or  which  Supreme  Oourt  has  rendered* 

state  ex  reL  Ray  vs.  Judge,  80  A.  183. 

{D)  Exeeutory  procesBj  appeal: 

Appeal  lies  from  decree  for  executory  process. 

Day  Ys.  Fristoe,  7  M.  239;  Tighlman  ts.  Diaz,  12  M.  691 ;  Gurley  ys.  Cro- 
quet, 8  N.  S.  498;  McDonogh  vs.  Fort,  14  Lb  380;  Harrod  ts.  Yoorhles. 
16  L.  254;  Bank  Y8.  McKee,  2  A.  461;  Matheys.  MoCrystal,  11  A.  4; 
Biley  yfl,  Christie,  18  L.  256;  Chambllss  ys.  Atchison,  2  A.  490. 

^E )  Prematurity  of  appeal — Appeal  premature : 

1.  Before  final  judgment  is  signed,  when  case  is  one  from  New 
Orleans. 

Smith  ys.  B.  B.  Co.,  84  A.  1160;  see  ante,  44  A.  895. 

Aliter  in  country  parishes.     See  ante, 

Mouton  ys.  Broussard,  25  A.  497. 

2.  Before  condition  precedent  fixed  to  a  valid  judgment  is 
accomplished,  as  where  injunction  is  ordered  to  issue  on 
furnishing  bond  hereafter  to  be  fixed,  no  appeal  lies  until 
such  bond  is  filed. 

Jefferson  A  Lake  Pontchartraln  B.  B.  Co.  ys.  City,  80  A.  218. 

566.  Appealable  Interlocutory  Judgments — One  may 
likewise  appeal  from  all  interlocutory  judgments,  when 
such  judgment  may  cause  him  an  irreparable  injury. 

0.  p.  807. 

{A)   In  what  cases  appeal  lies  where  Judgment  is  interlocutory. 

In  all  cases  where  injury  is  irreparable,  as  in  the  following 
cases: 

1.  Order  dissolving  injunction  on  bond  where  acts  com- 
plained of  amount  to  trespass  or  change  of  possession  of 
immovable  property. 

State  ex  rel.  Slgrurys.  Judge,  88  A.  183;  Torres  ys.  Falgoust,  88  A.  660; 
Lake  Pontchartraln  Ballroad  Co.  ys.  New  Orleans,  80  A.  970 ;  88  A. 
840;  Boedicker  ys.  Ea8tetal.,24  A.  154;  Marlon  ys.  Johnson,  22  A. 
612;  White  ys.  Oasanaye,  14  A.  57;  VUlayasoys.  Barthet,  88  A.  417; 
Delacroix  ys.  Vlllere,  U  A.  39;  Bethanoourt  ys.  Stephens,  19  A. 
291;  16  L.  60;  5  A.  116;  15  L.  214;  Brown  ys.  Brown,  80  A.  607;  State 
ex  rel.  Bell  ys.  Judge,  36  A.  886;  15  L.  481;  2  B.  842;  12  A.  455;  6  L.  435; 
12  L.  137;  12  L.  148;  7  B.  442. 
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2.  Bat  no  appeal  from  order  of  dissolation  where  appre- 
hended injury  compensable  in  m3ney  and  sofflcient  bond 
given. 

Jure  vs.  City  of  New  Orlears.  2  A.  821;  Stetson  ts.  City  of  New  Or- 
leans, 12  B  489;  Brott  TS.  Sdgar,  Bllerman  ft  Co.,  28  A.  X2;  Cobb  Tt. 
Parham.  4  A.  147 ;  Delacroix  ts.  Yillere,  11  A.  40 ;  Anderson  ts.  Smith, 
28  A  649;  State  ex  rel.  Cummlnips  ts.  Judge,  29  A.  360;  LlTe  Stook 
Landing  Co.  ts.  City,  82  A.  1192;  State  ex  reL  Sigur  ts.  Judge, 
83  A.  183 ;  Osgood  ts.  Black,  88  A.  498 ;  State  ex  reL  GraTois  ts.  Judge, 
83  A.  760;  LlTe  Stock  Landing  Co.  ts.  Butchers*  Union,  S  A.  990;  Le- 
Tine  TS.  Michel,  84  A.  1181;  Iririn  ts.  Telegraph  Co.,  96  A.  772;  28 
A.  1S2. 

8.  Judgment  on  rule  against  purchaser  under  order  of  seizure 
and  sale  to  show  cause  why  proceeds  should  not  be  paid  to 
plaintiff  in  rule. 

state  ex  reL  Bagur  ts.  Judge,  24  A.  609. 

4.  Order  perpetuating,  or  refosing  to  grant,  an  injunction,  in 
clear  cases,  where  injury  irreparable. 

Beebe  ts.  Guinault,  29  A.  795;  Fontelien  ts.  Gates,  83  A.  833;  State  ex 
reL  DouUut  ts.  Judge,  28  A.  869;  State  ex  reL  Behan  ts.  Judge,  S2  A. 
1276;  Newell  ts.  Morton,  8  B.  108. 

5.  Rescinding  order  of  recusation. 

Church  Wardens  ts.  Perohe,  86  A.  160;  Fields  ts.  Gagne,  33  A.  839; 
State  ex  reL  Fontelien  ts.  Judge,  81  A.  47;  Jarreau  ts.  Clioppin,  6 
L.138. 

6.  Order  dismiBsing  intervention. 

Ikerd  ts.  Fostlewalte,  86  A.  237;  Schleder  ts.  Martinex,  88  A.  8fiL 

Or  dismissing  suit  of  plaintiff. 

Hunstock  TS.  Hunstock,  43  A.  875. 

7.  Order  dissolving  injunction  to  restrain  execution  of  judg- 
ment, and  appeal  may  be  suspensive. 

state  ex  rel  .Van  Norden  ts.  Judge,  26  A.  650;  State  ex  rel.  Winklanaa 
TS.  Judge,  28  A.  902;  State  ex  rel.  Becker  ts.  Judge.  81  A.  850;  Be^e 
TS.  Guinault,  29  A.  996;  19  L.  172;  State  ex  reL  Stackhonse  ts.  Judge. 
31  A.  168;  State  ex  reL  Williamson  ts.  Judge,  80  A.  315;  Trioo«  ts. 
Lewis,  7  M.  469;  State  ex  reL  Behan  ts.  Judge,  82  A.  1277 

8.  Judgment  appointing  or  refusing  to  appoint  dative  ex- 
ecutor. 

Succession  of  Townsend,  86  A.  586. 

9.  Judgment  appointing  receiver  to  paitnershipe  at  instanee 
of  judgment  creditor  of  one  partner. 

KloU  TS.  Macready,  85  A.  696;  Simonds  ts.  Judge,  24  A.4M;  MartiB 
TS.  Blanchin  et  als.,  16  A.  83;  State  ex  reL  Wood  ts.  Judge,  27  ▲.  ?0. 
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10.  Order  diBSolying  attachment. 

Ferguson  ys.  ChMtant,  85  A.  889;  Wlokman  A  Pendleton  T8.  Nalty,  41 
A.  284;  Watson  ts.  Simpson,  15  A.  711;  LoYe,  SaYage  A  Co.  ys.  Mo- 
Comas,  14  A.  aoi. 

11.  Order  commanding  delivery  of  slave  in  dispute  to  de- 
fendant on  giving  bond. 

state  ez  rel.  Judge,  12  A.  456. 

Or  commanding  delivery  of  bank  box. 

state  ez  rel.  Baumgarden  ys.  Judge,  85  A.  745. 

12.  Order  directing  bonding  of  attached  property  in  favor  of 
consignee. 

Park  YS.  Porter,  2  B.  848. 

13.  Order  rescinding  former  order  to  bond  injunction. 

Poydras  ys.  Tusson,  8  L.  448;  State  ez  rel.  Doullut  ys.  Judge,  29  A. 
871;  State  ez  reL  Barthe  ys.  Judge,  28  A.  908. 

14.  Order  dismissing  rule  to  dissolve  injunction  against  ex- 
ecutory process,  where  rule  puts  at  issue  rightful  issuance 
of  flat. 

Marero  ys.  Barker,  23  A.  802;  Biley  ys.  Lynd,  8  M.  229. 

15.  Order  in  effect  indefinitely  suspending  all  proceedings  in 
the  suit. 

Miller  YS.  Dupuy,  19  A.  166;  Bank  ys.  Block,  44  A.  894. 

16.  Order  commanding  defendant  to  close  hole  made  in  party 
wall  pending  suit. 

Pierce  ys.  City,  16  A.  896. 

17.  Order  dissolving  injunction  for  insufficiency  of  surety, 
and  mandamus  issues  to  compel  sending  up  of  record. 

State  ez  rel.  Storrs  ys.  Judge,  11  A.  786;  State  ez  rel.  Staokhouse  ys. 
Judge,  21  A.  158. 

18.  Order  denying  injunction  by  discharging  rule  ntai. 
state  ez  rel.  Van  Norden  ys.  Judge,  26  A.  560. 

19.  Order  granting  injunction  against  city  using  canal  and 
interfering  with  plaintilTs  design  to  dam  up  said  canal. 

Jefferson  and  Lake  Pontohartrain  B.  B.  Co.  ys.  City,  80  A.  970. 

20.  Order  rescinding  former  order  which  denied  an  injunc- 
tion. 

28  A.  908, 880, 889;  State  ez  rel.  Doullut  ys.  Judge,  29  A.  869. 

21.  Order  dissolving  injunction  on  bond,  where  act  amounts 
to  trespass  and  changes  possession  of  immovable  property. 

Torres  ys.  Falgoust,  88  A.  560;  VillaYaso  ys.  Barthe,  88  A.  417;  22  A. 
512;  Simon  ys.  Walker,  26  A.  603;  24  A.  154;  State  ez  rel.  Sigur  ys. 
Judge,  88  A.  188;  23  A.  151 ;  14  A.  57;  11  A.  89. 
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22.  Order  refuBing  to  bond  injunction. 

Lattler  vs.  Abney»  48  A.  1018;  State  ez  reL  Barthe  T8.  Jadi^e,  38  A.  9M. 

Or  sequestration. 

state  ex  reL  Taylor  Y8.  Jodge,  M  A.  66. 

28.  Order  granting  removal  to  Oircoit  Ooort. 

Fi8k  T8.  Fl8k,  4  N.  S.  676;  Rigs^lns  T8.  McHrcklo,  6  K.  S.  712;  Danoui 
▼8.  Hampton,  12  M.  92;  Bank  T8.  Morgan,  4  N.  8.  344;  Fits  ts.  Hay* 
den.  4  N.  8.  6ft8;  State  ex  reL  0oon8  T8.  Judge,  23  A.  29;  Beebe  rs. 
Arm8trong,.ll  M.  440;  Boeenfleld  rs.  Bxpre88  Oo  ,  21  A.  20;  Stoker  j%. 
LeaTenworth,  7  L.  390;  Franolsooa  vs.  Surget,  6  B.  S3;  Tunatall  rt, 
Madleon,  30  A.  474;  Goodrich  ts.  Hnnton,  29  A.  372. 

24.  Order  discharging  role  to  show  cause  why  opposition  to 
homologation  of  report  of  experts  should  not  be  sustained 
and  order  for  sale  rescinded. 

state  ex  reL  Caldwell  vs.  Judge,  26  A.  161. 

25.  Order  perpetuating  rule  on  administrator  to  pay  claim  out 
of  personal  estate. 

state  ex  reL  Basberry  ts.  Judge,  26  A.  885. 

26.  Order  on  rule  against  executor  to  stop  sale. 

state  ex  reL  Fassman  ts.  Judge,  22  A.  200. 

27.  Order  on  rule  against  executors  directing  execution  for 
fixed  sum. 

State  ex  reL  DeFerlet  ts.  Judge,  24  A.  506. 

28.  Order  of  sale  of  corporate  property  by  persons  not  au- 
thorized by  law  to  sell. 

state  ex  reL  Morey  ts.  Judge,  31  A.  824. 

29.  Order  increasing  amount  of  devolutiye  appeal  bond. 

Demarest  ts.  Beime,  36  A.  751. 

80.  Order  refusing  filing  of  supplemental  petition  to  engraft 
revocatory  action  on  main  suit. 

Ins.  Co.  TS.  Green,  88  A.  849. 

31.  Order  denying  preliminary  injunction. 

State  ex  reL  Trioou  ts.  Lewis,  7  M.  459 ;  State  rel.  WInkelman  ts.  Jodirs. 
28  A.  902;  Beebe  ts.  Guinault,  29  A.  796;  State  ex  reL  Becker  ts. 
Judge,  31  A.  850. 

82.  Order  dissolving  on  bond  injunction  by  editor  of  news- 
paper against  his  associates'  interfering  with  his  full  edi- 
torial control. 

Puckette  ts.  Hloks,  89  A.  901. 

88.  Order  dissolving  on  bond  injunction  aimed  to  prevent 
emptying  of  nuisance  boats  in  the  river. 

Waterworks  Co.  ts.  Ozer,  86  A.  918. 
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84.  Order  bonding  seqnestered  property. 

state  ex  reL  Street  ts.  Judge,  86  A.  615;  State  ex  rel.  Gay  ts.  Judge,  36 
A.  299;  State  ex  rel.  Taylor  vs.  Judge,  36  A.  66. 

85.  Order  maintaining  gito  warranto,  though  judgment  be  not 
final  as  to  injunction  asked. 

State  ex  reU  Cain  vs.  Judge,  30  A.  674. 

36.  Order  dismisBlng  opposition  to  order  of  seizure  and  sale. 

Heft  Y8.  Kelly,  17  A.  143. 

87.  Order  dismissing  third  opposition. 

state  ex  rel.  Bagnr  vs.  Judge,  84  A.  699. 

88.  Order  directing  mandamus  to  issue  to  justice  of  the  peace 
to  examine  accused  parties. 

State  ex  rel.  Shelton,  etc.,  16  A.  160. 

89.  Order  compelling  defendant  to  produce  books  in  court  to 

be  examined  by  experts. 

state  ex  reL  Benton  ts.  Judge,  36  A.  67. 

40.  Order  consolidating  suits. 

Biley  TS.  Creditors,  44  A.  870. 

41.  Decree  of  partition  where  co-ownership  is  involyed. 

Reynolds  vs.  Reynolds,  48  A.  1118;  Buthenberg  vs.  Helberg,  48  A.  410. 

Aliter  where  ownership  is  admitted, 
stokes  YS.  Stokes,  6  N.  S.  860. 

42.  Order  of  sale  of  succession  property  rendered  on  ex  parte 
application  of  executor. 

state  ex  reL  Moore  ts.  Judge,  81  A.  803 ;  State  ex  reL  Upton  ts.  Judge, 
87  A.  881 ;  State  vs.  Fassman,  33  A.  300. 

48.  Order  allowing  $250  per  month  alimony  i>ending  suit  for 
divorce. 

State  ex  rel.  Holbrook  ts.  Judge,  34  A.  601. 

(B)  Interlocutory  Judgments  not  appealable^  as  not  causing  irrepar- 
able injury: 

1.  Granting  new  trial. 

Wbeeler  ts.  Maillot,  16  A.  669;  MoWIllie  ts.  Perkins,  30  A.  168. 

2.  Granting  continuance. 

Smith  TS.  Henderson,  38  A.  676;  16  L.631;  Succession  of  Grace,  39  A. 

094. 

B.  Transferring  suit  to  another  district  court. 

Todd  TS.  Andrews,  8  N.  8.  33;  Hernshelm  Bros.  ts.  LeTy,  88  A.  1388; 
Powell  TS.  Kellar,  1  A.  36;  Pool  ts.  Morehouse,  18  A.  800;  State  ex  reL 
Fontellen  ts.  Judge,  31  A.  47. 
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Aliter  where  right  of  transfer  denied. 

Jarreaa  vs.  Choppin,  6  L*.  180;  Fonteliea  T8.  Judge  81  A.  47. 

But  see  squarely  contra: 

Bosenfleld  yb.  Adams  Bzpress  Co.,  31  A.  288;  City  ts.  Shepherd. 
9A.241;aM.  176;6N.  S.  713;  6  L.  878;  2  Woods,  130;  State  ex  rel. 
Chapman  ts.  Judge,  15  A.  886. 

4.  Ordering  administrator  to  file  account. 

Succession  of  Carrlere,  84  A.  1056. 

But  aliter  where  he  alleges  he  can  file  no  other  account 

Succession  of  Hinckley,  80  A.  1064. 

5.  Order   imprisoning  administrator   for  refusing   to  obey 
order  to  account. 

Id. ;  State  ez  rel.  Farmer  ts.  Judge,  81  A.  116. 

6.  All  orders  in  matters  of  partition  prior  to  final  order  ho- 
mologating. 

Cary  vs.  Blohardsou,  85  A.  505;  Marlonneau  ts.  Succession  of  Ma- 
rionneau,  28  A.  892;  Gay  ts.  Marlonneau,  20  A.  858;  Stewart  ts. 
Plckard,  1 B.  415. 

Aliter  where  order  virtually  stops  all  proceedings  in  the 

partition  suit. 

McCollum  TS.  Parker,  1  B.  618;  State  ex  reL  Yentress  ts.  Jadge, 
80  A.  809. 

7.  Order  submitting  cause  to  referees. 

Junek  TS.  Hezeau,  12  A.  248;  DaTls  ts.  PreTal,  6  M.  433. 

8.  Ordering    administrator  to  show  cause  why  additional 
security  should  not  be  given  by  him. 

Succession  of  LabauTC,  88  A.  287. 

9.  Order  overruling  exception  filed  by  executor  to  opposi- 
tions made  by  heirs  to  his  account. 

State  ex  reL  Ames  ts.  Judge,  82  A.  800. 

10.  Ordering  executor  to  turn  over  to  sheriff  undivided  por* 
tion  of  the  heir  in  a  succession  not  yet  liquidated. 

Deblleuz  ts.  Hotard,  81  A.  194. 

11.  Order  releasing  on  bond  property  seized  either  nnder 
fl,  fa.  or  conservatory  writs,  where  from  nature  of  case 
injury  is  reparable. 

state  ex  rel.  Beth  ts.  Judge,  87  A.  846;  Street's  Case,  85  A.  515;  Blo^ 
Bros.  TS.  Barthet,  20  A.  844 ;  State  vs.  Judge,  14  Lw  591 ;  2  R.  395. 

But  see  where  appeal  permitted  and  right  enforced  by 
mandamus. 

state  ex  rel.  Gay  &  Co.  ts.  Judge,  25  A.  299;  also  30  A.  39, 22  A.  5& 
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12.  Order  directdng  seized  noteB  to  be  returned  to  Bheriff  and 
restraining  in  meantime  proceedings  on  seizure  and  sale. 

Kennedy  ts.  New  Orleans  Sayings  Institution,  82  A.  1283. 

18.   Order  dissolving  injunction  on  bond,  in  contested  election 
case. 

State  ex  rel.  Metaye  rs.  Judge,  86  A.  828;  State  ez  rel.  Pflug  ts.  Judge, 
86  A.  765. 

14.  Order  refusing  to  dissolve  injunction  on  face  of  papers. 

Woolfolk  TS.  Woolfolk,22  A.  207;  Gottam  A  Oo.  TS.  Ourrie,  42  A.  875; 
Huntington  vs.  Sheriff,  7  A.  206;  Suooessionof  LabauTe,  88  A.  866; 
Osborne  ts.  Clayton,  8  B.  487 ;  8  A.  487 ;  14  A.  888. 

15.  Order  overruling  exception  of  no  cause. 

Moore  ts.  Gordon,  14  A.  889. 

16.  Order  granting  injunction,  unless,  from  special  nature  of 
case,  injury  would  be  irreparable. 

FontelleuTS.  Gates,  86  A.  888;  State  ex  rel.  DoulIertTS.  Judge,  29  A. 
869;  Town  of  DonaldsonTlUe  ts.  Police  Jury  of  Ascension,  83  A.  248; 
8B.487. 

17.  Order  dissolving  injunction  ou  bond  for  amount  of  dam- 
ages claimed. 

Osgood  TS.  Black,  88  A.  498 ;  Brott  ts.  Bager,  Bllerman  A  Co.,  28  A.  262; 
C.  O.  L.  S.  L.  ft  Slaughter  House  Co.  ts.  Police  Jury,  82  A.  1192. 

(a)  Or  where  release  bond  exceeds  amount  in  dispute. 

Anderson  ts.  Smith,  28  A.  649. 

(b)  But  where  facts  show  that  injury  would  be  irrepar- 
able, dissolving  order  on  bond  is  appealable. 

White  A  Trufant  ts.  OazenaTe.  14  A.  67 ;  Delacroix  ts.  VUlere.  11 
A.  89 ;  State  ez  reL  Bene  ts.  Judge,  28  A.  151. 

(o)  As  where  act  enjoined  changes  possession  of  immov- 
able and  amounts  to  trespass. 

state  ex  reL  LigenTS.  Judge.  8it  A.  188. 

18.  Orders  overruling  exceptions  in  progress  of  cause. 
Blanks  ts.  Ins.  Co.,  36  A.  699;  Bailey  ts.  Sims,  8  A.  217. 

19.  Order  granting  or  refusing  habeas  corpus. 

Sx  parte  Mitchell,  1  A.  418;  Oook  ts.  Keeper  of  Prison,  16  A.  847;  State 
ex  rel.  Agusti  ts.  Houston,  80  A.  1176 

20.  Decree  setting  aside  forfeiture  of  appearance  bond, 
state  TS.  Cole,  89  A.  988. 

21.  Order  refusing  to  enjoin  lessee  from  erecting  electric  bat- 
tery and  machinery  on  leased  premises. 

Winter  ts.  Fraenkel,  89  A.  1058. 
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22.  Order  refusing  to  issne  an  injonction  on  ex  parte  show- 
ing. 

state  ez  rel.  Newgass  vs.  Judge,  27  A.  672 :  see  State  t8.  Lewis,  7  M.  407. 

Aliter  on  rale  niM. 

Heynlgervs.  Huflnang,  29  A.  67;  see  State  ex  reL  Winkelmaa 
Ts.  Judge,  28  A.  902. 

28.  Order  admitting  reconstracted  record  to  replace  a  mis- 
laid or  destroyed  record. 

state  ex  reL  Broussard  ys.  Judge,  89  A.  226. 

24.  Order  of  a  judge  recusing  himself. 

Fields  vs.  Gagne,  88  A.  839;  Jarreau  vs.  Ohoppln,  6  L.  183;  Board  o( 
Churoh  Wardens  ts.  Perche,  86  A.  161. 

25.  Order  striking  out  of  answer  defendant's  demand  in  re- 
convention. 

Harris  vs.  Siockett,  86  A.  887 ;  State  ex  reL  Pflug  vs.  Judge,  86  A.  765. 

26.  Order  permitting  opponent  of  account  filed  by  executrix 
to  amend  pleadings. 

Succession  of  White,  2  A.  964. 

27.  Order  sustaining  plea  of  res  juduxUa,  when  such  plea  is 
only  one  of  many  in  the  cause  and  when  other  iasues  re- 
main to  be  passed  upon. 

Bailey  vs.  Sims,  8  A.  218. 

28.  Preliminary  order  maintaining  writ  of  proTisional  seixare. 

Aurioh  vs.  Wolf  A  Levi,  30  A.  376. 

29.  Order  oyerruling  motion  to  dissolve  sequestration. 

Wolff  TS.  McEinney,  21  A.  684;  State  ts.  Judge,  2  B.  SA;  WIlMa  ti^ 
Ghurchman,  4  A.  848. 

80.  Order  dissolving  sequestration  on  bond. 

Wilson  TS.  Churchman,  4  A.  848;  Hart  ts.  Philips,  1  B.  22S ;  LemotBe 
TS.  Garcia,  4  A.  866. 

Or  dissolving  injunction  against  performance  of  an  act 
which  can  cause  no  irreparable  injury. 

State  ex  reL  Sterken  ts.  Judge,  87  A.  8<6;  Schmidt  ts.  Fooober, 

87  A.  174 

81.  Order  overruling  motion  to  dismiss  attachment. 

Powell  A  Hopkins  ts.  Hopson,  12  A.  616;  Me-«ritt  ts.  Marks,  23  A.  MS. 

82.  Order  permitting  prayer  for  jury  to  be  filed,  contiiining 
case,  or  sustaining  challenge  to  array  of  jurors. 

state  ex  rel.  McCarthy  ts.  Manning,  21  A.  468. 
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88.  Order  refusing  a  continuance. 

Gantret  t8.  Constant,  11  B.  486;  Newman  rs.  Wiidenstetn,  42  A.  9llc 

34.  Order  bonding  in  favor  of  intervenor  property  piro- 
visionally  seized. 

Jennings  ts.  McConnioo»  26  A.  651. 

85.  Order  discharg^g  rule  for  contempt. 

Bayly  A  Pond  ts.  Well,  28  A.  264. 

86.  Order  taking  garnishee's  interrog^atories  for  confessed* 

state  ex  rel.  Scooler  ts.  Cooley,  28  A.  213. 

87.  Order  refusing  permission  to  file  supplemental  petition 
in  ordinary  cases. 

Ins.  Go.  TS.  Gerson,  88  A.  349;  Penrice  ts.  Crothwaite,  11  M.  M7;  6I«F^ 
dani  T8.  Thomas,  13  L.  216. 

88.  Order  accepting  cession  to  creditors. 

Haokett  vs.  Oredltors,  43  A.  124. 

(C)  Interlocutory  judgments  need  not  be  signed. 

Interlocutory  judgments,  otherwise  appealable,  require  nc^ 
signature. 

state  TS.  Judge,  12  A.  466;  Van  Wlnckle  ts.  Flechauz,  12  L.  160;  Klots. 
TB.  Macready,  86  A.  696. 

(D)  Tests  of  irreparable  nature  of  injury: 

1.  When  not  adequately  compensable  in  damages.  But  whev 
injury  would  be  compensable  in  damages,  injury  is  not  irre- 
parable. 

LeTlne  ts.  Michell,  84  A.  1181;  Cummings  ts.  Judge,  29  A.  960;  Jor*- 
Ts.  City,  2  A.  821;  Orescent  City  LiTe  Stock  Oo.  ts.  Police  Joxy,  82  A> 
1192 ;  State  ex  reL  Sigur  ts.  Judge,  83  A.  183 ;  Osgood  ts.  Black,  88  A.. 
49:^;  0.  0.  L.  Oo.  ts.  Butchers'  Union,  83  A.  930;  0. 0.  L.  Oo.  ts.  PoUee 
Jury ,^32  A.  1192;  Stetson  ts.  Oity,  12  B.  489;  Oobb  ts.  Parham,4  A. 
147;  Delacroix  ts.  VlUere,  11  A.  40;  Anderson  ts.  Smith,  28  A.  649;. 
State  ex  reL  GraTois  ts.  Judge,  83  A.  760. 

2.  When  aggrieved  party  would  be  compeUed  to  resoirt  to- 
another  action  to  vindicate  rights. 

State  TS.  Judge,  12  A.  466;  Hyde  ts.  Jenkins,  6  L.  436;  Morey  ts.  Judge 
31  A.  824 ;  €k>ssett  ts.  Cashell,  14  A.  245;  Taylor  ts.  Penrose,  12  L.  137; 
OotnHtockTS.  Pale,  16  L.  481;  Jennings  Ts.  MoOonnioo,  26  A.  662;  3 IL 
342 ;  State  ex  rel.  B.  B.  Oo.  ts.  Judge,  28  A.  61. 

8.  When  final  action  of  court  would  be  irreparable. 

Katz  A  Bamett  ts.  Sorsby,  81  A.  683;  Park  ts.  Porter,  2  B.  844;  9  M.  fil9;. 
6L.4^. 
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4.  When  act  if  carried  oat  would  change  poBsession  ot  real 
property. 

Marlon  ys.  Johnson  A  BandaU,  12  A.  612. 

^,  Where  final  judgment  coold  not  place  aggrieved  paxtj  in 
position  he  was  before. 

state  ex  rel.  Cole  ts.  Judge,  29  A.  808;  Hyde  Y8.  Jenkins,  6  U.  427. 

6.  When  thing  complained  of  is  a  nuisance. 

state  ex  reL  Doullut  ys.  Judge,  29  A.  878;  Fuselier  YS.  Spaaldlng^l 

A.  773. 

XE)  Things  not  amounting  to  irreparable  injury: 
1.  Delay,  increased  labor,  expense,  etc. 

Oole  Y8.  Judge,  29  A.  808;  Woolfolk  ys.  Woolfolk,32  A.  207. 

)(F)  Appeal  lies  from  certain  orders  not  possessing  qualities  ofjudg' 
mentSj  e.  g, : 

1.  Order  of  seizure  and  sale  in  executory  process. 

Mitchell  YS.  Logan,  84  A.  1008;  HarYard  ys.  Yoorhles,  16  L.  254;  Riley 
YS.  Christie,  18  A.  256 ;  Rousseau  ys.  Bourgeois,  28  A.  186;  Wise  ys. 
Taylor,  82  A.  977;  Mathe  ys.  McCrystal,  11  A.  4;  6  A.  446;  2  N.  S. 81; 
Tilghman  ys.  Dias,  12  M.  695;  Landry  ys.  Victor,  80  A.  1045;  Day  ys. 
Fristoe,  7M.  239;  Gnrley  ys.  Croquet,  8  N.  S.  496;  MoDonough  ys. 
Fort,  14  L.  850;  Bank  ys.  MoKee,  2  A.  461. 

2.  Refusal  to  grant  order  of  seizure  and  sale ;  and  remedy 
solely  by  appeal,  not  mandamus. 

state  ex  rel.  Beebe  ys.  Judge,  28  A.  905 ;  State  ex  reL  Padron  ys.  Judge, 
81  A.  794;  State  ex  rel.  N.  O.  ys.  Judge,  8>A.  549. 

5.  Order  putting  one  in  possession  of  an  estate  when  there 
has  been  no  judgment  to  that  effect. 

Denegre  A  Villere  ys.  Bay  hi,  85  A.  255. 

(O)  Mandamus  lies  to  compel  granting  of  appeal  in  proper  cases. 

State  ex  reL  Loeb  ys.  Judge,  18  A.  628;  State  ex  reL  Van  NordenYS. 
Judge  26  A.  550;  State  ex  rel.  DeFeriet  ys.  Judge,  24  A.  696;  State  ex 
reL  Becker  ys.  Judge,  81  A.  850.    See  "  Mandamus,"  a  P.  845  «l  Mf. 

567.  No  Appeal  from  Judgments  Confessed  or  Acqui- 
esced In,  or  After  Legal  Delay — The  party  against  whom 
judgment  has  been  rendered  can  not  appeal : 

I.  Confession  or  Acquiescence — If  such  judgment  have 
b^en  confessed  by  him,  or  if  he  have  acquiesced  in  the 
same,  by  executing  it  voluntarily; 
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When  Appeal  is  Not  Timely.  667 

2.  Prescription — If  he  has  suffered  the  time  prescribed 
by  law  for  appealing  to  elapse. 

0.  p.  576,  698, 612. 

(A)  No  appeal  where: 

1.  Jadgment  is  confesBed. 

Stewart  ts.  Betzer,  20  A.  187;  Skinner  vs.  Dameron,  6  B.  447;  Parsons 
T8.  Saarez,  9  L.  416 ;  Landry  tb.  Oonnely,  4  B.  127 ;  Second  Municipality 
T8.  Oomfng,  4  A.  407;  Hewitt,  HeranftCo.  y8.  Stewart,  11  A.  100;  Suc- 
cession of  Carroll,  82  A.  141 ;  Succession  of  Agana,  18  A.  69^  Priestly 
ABlen  ys.  Shanghnessy,  10  A.  466. 

2.  Aliter  where  judgment  does  not  conform  to  consent. 

Sprowl  TS.  Stewart,  19  A.  488. 

8.  Where  jadgment  acquiesced  in  by  execution  effected  by 

subsequently  appealing  party, 
state  YS.  Judge,  4  A.  86. 

4.  There  is  no  consent  judgment : 

Where  court  renders  judgment  ex  proprio  motu. 
Heirs  of  Bumey  ts.  Ludellng,  41  A.  627. 

5.  Judgment  maybe  taken  for  part  of  debt  admitted;  and 
appeal  lies  from  judgment  for  balance  if  sufficient  in 
amount. 

Second  Municipality  ts.  Coming,  4  A.  407;  Parsons  ts.  Suarez,  9  L. 
418;  Small  ts.  Zaoharle,  4  B.  145;  Skinner  ts.  Dameron,  6  B.  447. 

(B)  No  appeal  lies  where  there  is  aoquieeoenoe: 

See  ETcns  ft  Taylor  ts.  Succession,  29  A.  676;  6  A.  288;  28  A.  88;  42  A. 
69;  28  A.  274;  28  A.  744;  27  A.  280;  27  A.  626. 

1.  There  is  no  acquiescence  and  Toluntary  execution: 

(a)  Where  payment  is  compulsory. 

Duncan  ts.  Wise,  89  A.  74;  Johnson  ts.  Clark  ft  Meader,  29  A. 
763;  Priestly  ft  O'Beln  ts.  Shaughnessy,  10  A.  466;  Tale  ts. 
Howard,  24  A.  468;  Leggett  ts.  Peet,  1  L.  296;  Verges  ts.  Qon- 
zales,  88  A.  412. 

Or  part  payment  made  after  appeal. 

Harris  ts.  Stubenrauch,  18  A.  724. 

(b)  Where  party  merely  fails  to  move  for  new  trial. 

Jackson  ts.  Murdock,  88  A.  7271 

(c)  Where  party  faUs  to  apply  for  mandamus  to  grant 
appeal  from  judgment  dismissing  part  of  petition  and 
prayer. 

Ikerd  ts.  Judge,  85  A.  213. 

Or  where  appeal  from  only  portion  of  judgment  is 
abandoned. 

D wight  TS.  Brashear,  12  A.  860. 
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567  Appeal — When  Not  Allowed. 

(d)  Where  party  pppointB  appraiBers,  attends  and  bids  at 
sale  and  perf ormB  only  conservatory  acts. 

Factors  and  Traders'  Ins.  Oo.ts.  New  Harbor  Protection  Co.,  171. 
28v{;  Prentice  ts.  Chewing,  1  B.  70;  Jackson  ts.  Michel,  33  A.  79; 
Alter  TS.  Pickett,  24  A.  673;  Tale  ts.  Howard,  34  A.  456;  State  ez 
rel.  Hoey  ts.  Brown,  29  A.  863;  Johnson  ts.  Clark,  29  A.  762. 

(e)  When  docoment  offered  to  show  acquiescence  reserves 
right  of  devolutive  appeal. 

Michel  TS.  Sheriff,  28  A.  68. 

(f)  Where  payment  is  made  subject  to  the  decision  of  the 
court. 

QucTenet  ts.  Perret,  18  A.  863. 

(g)  Where  appellant,  without  consideration,  promised  to 
pay  judgment  if  seised  property  were  released  for 
thirty  days. 

State  ez  rel.  Laorolz  ts.  Jadge,  26  A.  666. 

(h)  Where  finance  clerk  paid  judgment  against  city. 

Serrill  ts.  City,  27  A.  620. 

(%)  Where  party  asserts  denied  right  in  another  capacity 
in  a  new  suit. 

Third  Ward  School  District  ts.  City  School  Board,  33  A.  151; 
Meyer  ts.  Schurbrack,  87  A.  873;  Bontin  ts.  Johnson,  37  A.  CB. 

(j)  Where  party,  defeated  on  application  for  appoint- 
ment as  administrator,  joins  issue  in  suit  brought  by 
administrator. 

Succession  of  Lamm,  40  A.  813. 

(k)  Where  party  executes  judgment  under  protest  and 

with  reservation  of  right  of  appeal. 

ColTin  TS.  Woodward,  40  A.  637;  State  ez  rel.  Hoey  ts.  Brown. 

29  A.  862. 

(I)  Where  party,  whose  attachment  was  dissolved,  does 
not  then  appeal  but  still  prosecutes  the  suit  to  judg* 
ment. 

Wiokman  A  Pendleton  ts.  Nalty,  41  A.  384. 

3.  There  is  acquiescence : 

(a)  Where  appeals  granted  are  abandoned. 

Jenkins  ts.  Bond,  8A.  889;4L.41;1&100;  Collins  ts.  Montiooa, 
9  A.  69;  Ware  ts.  Morris,  43  A.  760;  Williams  ts.  I<eBlano,  U  A. 
691. 

(b)  Where  judgment  is  partially  or  fully  executed. 

DaTid  TS.  Parish  of  Bast  Baton  Boage,  37  A.  380 ;  Sims  ts.  Lawes. 
33  A.  106;  White  ts.  Bamsey,  14  A.  838;  Penlston  ts.  Somers,  li 
A.  679;.8acoession  of  DeBgana,  18  A.  69;  4  A.  148. 
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Jurisdiction  for  Appeals.  568-569 

(o)  When  appellant  does  acts  which  import  fall  compli- 
ance with  decree. 

Board  of  Oburoh  Wardens  rs.  Bishop,  40  A.  201;  Stlnson  rs. 
O'Neal,  83  A.  947;  Powell  Y8.  Hemsheim,  87  A.  681. 

(d)  Where  appellant  from  order  removing  case  to  Fed- 
eral conrt  fllos  record  in  that  court  and  moves  for  dis- 
solution of  injunction. 

B.  B.  Co.  TS.  B.  B.  Co..  88  A.  1378. 

8.  Acquiescence  of  one  party  does  not  affect  rights  of  others. 
State  ex  rel.  Duffel  ys.  Marka,  80  A.  70;  Vredenburg  ys.  Behan,  83  A. 
664. 

4.  Acquiescence  must  be  clearly  shown;   it  is  never  pre- 
sumed. 

Ck>lyln  ys.  Woodward,  40  A.  637,  and  cases  cited ;  Wlokman  A  Pendle- 
ton ys.  Nalty,  41  A.  284. 

(0)  Cki8e  remanded  to  try  question  of  fact  of  aequiesoense : 

1.  When  issue  of  acquiescence  or  execution,  vel  non,  is  raised 
in  Supreme  Oourt,  case  will  be  remanded  to  hear  evidence. 

Ware  ys.  Morris,  41  A.  647;  Byans  A  Taylor  ys.  Saooessionof  Bthe- 
ridge,  39  A.  676 ;  Vredenbnrg  ys.  Behan,  82  A.  476;  State  ezrel.  Black- 
man  ys.  Jndge,  83  A.  173;  Board  of  Wardens  ys.  Perohe.  Bishop,  39 
A.  338;  Succession  of  Carroll,  83  A.  141;  B.  B.  Oo.  ys.  B.  B.  Co.,  38  A. 
1378;  Buntin  ys.  Johnson,  37  A.  636;  State  ex  reL  Falrez  ys.  Judge, 
88  A.  939;  James  ys.  Fellowes,  38  A.  87. 

2.  Supreme  Oourt  absolutely  incompetent  even  by  consent  to 
hear  original  evidence  on  appeal. 

B.  B.  Go.  ys.  B.  B.  Oo,,  88  A.  1373;  Campbell  ys.  Orllllon,  8  A.  llff;  Tan- 
neret  ys.  Ins.  Co.,  83  A.  666;  but  see  State  ex  reL  St.  Martin  ys. 
Judge,  38  A.  373. 

568.  Appeal  to  District  from  Parish  Courts — ^An  ap- 
peal lies  to  the  district  courts  from  all  judgments  rendered 
by  parish  courts  in  all  cases  when  the  amount  in  contesta- 
tion exceeds  one  hundred  dollars  exclusive  of  interest. 

(Inoperative.) 

569.  Appeal  from  Parish  Courts — Such  appeals  must  be 
carried  before  the  district  court,  within  whose  jurisdiction 
the  parish,  where  the  judgment  was  rendered,  is  included; 
or  before  the  Supreme  Court,  when  the  matters  are 
probate  and  the  -amount  in  dispute  shall  exceed  five  hun- 
dred dollars  exclusive  of  interest. 

(Inoperative.) 
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570-571  Appeal  by  Third  Persons. 

570.  Appeal  to  Supreme  Court — An  appeal  lies  from 
all  judgments  rendered  by  the  district  courts  of  the  State 
when  the  matter  in  dispute  shall  exceed  five  hundred 
dollars;  and  from  the  district  and  parish  courts,  alike, 
when  the  constitutionality  or  legality  of  any  tax,  toll,  or 
impost  of  any  kind  or  nature  whatsoever,  or  any  fine, 
forfeiture,  or  penalty,  imposed  by  a  municipal  corpora- 
tion, shall  be  in  contestation,  whatever  may  be  the  amount 
thereof. 

Such  appeals  must  be  carried  before  the  Supreme 
Court  of  the  State. 

89  A.  819 ;  41  A.  826;  C.  P.  874,  875. 

Superseded  by  Art.  81  of  Oonstitation  of  1879. 

Seo  O.  P.  874  et  teq,  for  complete  analysis  of  appellate  Jurisdiotlon  of 
Supreme  Court. 

571.  Who  May  Appeal — ^Third  Persons — The  right  of 
appeal  is  given,  not  only  to  those  who  were  parties  to  the 
cause  in  which  a  judgment  has  been  rendered  against 
them,  but  also  to  third  persons  not  parties  to  such  suit, 
when  such  third  persons  allege  that  they  have  been 
aggrieved  by  the  judgment. 

(A)  Who  may  appeal.    Appealable  interest: 

1.  Executor  may  appeal  from  judgment  recognizing  heirs  and 
ordering  them  to  be  put  in  possession. 

Succession  of  Charmbury,  84  A.  25;  Succession  of  MoKenna,  S  A. 
869;  Succession  of  Baumgarden,  35  A.  127. 

2.  Executor  may  appeal  officiaUy  as  executor  from  judgment 
against  him  and  in  favor  of  succession. 

Succession  of  Ames,  88  A.  1820;  Succession  of  Baumgarden,  85  A.  07. 

8.  But  administrator  must  always  appeal  in  his  individual 
capacity  in  such  cases. 

Succession  of  Mansberg,  87  A.  126 ;  J.  U.  A  H.  M.  Payne  ft  Co.  Ta.  Be- 
jean,  82  A.  889;  State  ex  rel.  Basberry  ts.  Judge,  26  A.  385;  U  A.  177; 
12  A.  774;  19  L.  278;  5  B.  140. 

4.  Administrator  must  concur  in  appeal  by  one  of  the  b^ra 
from  judgment  against  succession. 

Beall  TS.  Succession  of  Blder,  84  A.  1099;  West  vs.  Day  is,  31  A.  MB; 
Audot  vs.  Gilly,  12  B.  826;  Prejean  ts  Bobin,  14  A.  788. 
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5.  Widow  and  heirs  may  intervene  and  appeal  from  jndg^ent^ 
affecting  title  or  possession  of  real  estate  belonging  to  sac- 
cession,  even  when  executors  have  appealed. 

Boutte  Y8.  Bkeoatort  of  Boutte,  80  A.  177. 

6.  Gk>yemor  may  appeal  for  State;   so  also  may  Attorneys 

Greneral,  even  when  District  Attome^^  refuses  to  appeal, 
state  ez  rel. Miller  ys.  Reid,4ff  A.  162 1^  State  ex  rel.  Straus  Ta.I>abaolet^ 
36  A.  168. 

And  State  Tax  Oollector  in  tax  suits. 

Smith  T8.  Oity,  43  A.  736. 

7.  Creditor  may  appeal  from  judgment  against  debtor. 

Payne  ts.  Fergason,  28  A.  683;  Heirs  of  Woolfolk  vs.  Woolfolk,  30  A.  Blfll. 

8.  Garnishee  may  appeal  from  judgment  condemning  him. 

Halpin  vs.  Barrlnger,  36  A.  170;  State  ez  rel.  Tureaud  tb.  Judge,  38  A» 
718;  IS  L. 670;  U  L.  6U ;  18  L.  406. 

AlUer  when  not  condemned  to  pay. 
Boohereau  tb.  Guldry,  34  A.  294. 

9.  City  may  appeal  from  judgment  against  Treasurer. 

state  ex  rel.  Mount  and  City  of  New  Orleans  ys.  Judge,  22  A.  119. 

10.  Ourator  <id  hoc  may  appeal  on  behalf  of  one  whom  he 
represents. 

lAugley  A  EInkead  ys.  Burrows,  15  A.  892. 

(B)  Who  may  not  appeal  and  when : 

1.  Syndic  in  contest  between  creditors,  where  he  has  no  interest^ 

Fergruson  ys.  Creditors,  19  L.  278;  Eohn,  Syndic,  ys.  Wagner,  1 B.  37ft^ 
Pandelly  ys.  Creditors,  1  A.  22;  Beer  A  Co.  ys.  Creditors,  IS-A  774. 

2.  Olerk  of  court  ordered  to  sheriff  all  processes  of  his  court 
requiring  service. 

State  ez  rel.  Burton  ys.  Jackson,  28  A.  80. 

8.  Mortgage  creditor  from  executory  process  of  subsequent, 
mortgage  creditor. 

Sompayane  yb.  Succession  of  Hyams,  28  A.  273. 

(C)  Appeal  by  third  per8on: 

1.  Even  person  not  party  to  record  may  appeal  by  alleging^ 
I>ecuniary  grievance  and  establishing  same  by  affidavit  in 
lower  court  or  on  appeal. 

Mutual  Ins.  Co.  ys.  Costa,  82  A.  8;  Bonnet  Vs.  Judge  etd  Aoc,  25  A.  807;. 
Succession  of  Henderson,  3  R.  891;  44  A.  670;  Byerly  ys.  Judge,  28  A.. 
768;  State  ez  rel.  Belden  ys.  Markey  et  al.  31  A.  743;  FazendeYS* 
Flood,  34  A.  436;  State  ez  rel.  Pecot  vs.  Judge,  37  A.  184 ;  38  A.  834;  3T 
A.  819;  17  A.  830;  34  A.  316;  8  B.  113;  Keys,  Malby  A  Co.  ys.  Biley,  ISA* 
19;  Malone  ys.  Husband,  10  A.  84;  6  B.  156;  Pillot  ys.  Barisiem,  7  A. 
/666;  3  B.  693;  81  A.  823;  34  A.  486;  22  A.  176;  21  A.  62;  24  A.  16;  80  A.  801^ 
48  A.  1071 ;  88  A.  196;  23  A.  682 ;  26  A.  627. 
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S72-57.3  Appeal  by  Petition,  etc. 

2.  Third  person  intervening  creditor  can  not  appeal  after  de- 
fendant has  failed  to  prosecute  appeal  within  legal  delay. 

Landry  t8.  Landry,  31  A.  143. 

3.  Third  person  appealing  mnst  cite  plaintiff  and  defendant. 

Bsoonbas  et  aL  tb.  Oaloaslea  Sulpbor  Mining  Co.,  88  A.  484;  State  Tt. 
Wlokliffe,  31  A.  7^. 

4.  Appeal  denied  to  third  person  when  his  claim  reqnires 
proof,  or  when  new  evidence  will  be  required  to  show  that 
judgment  appealed  from  is  erroneous. 

State  TS.  Judge,  18  A.  199. 

fD)  Authorization  of  wife  to  appeal:  Authorization  sufficientijf  ap- 
pears: 

1.  By  joining  of  husband  in  petition  or  motion  of  appeal. 

Boutte  YS.  Bxeonton  of  Boutte,  80  A.  180 ;  bot  see  Sueoession  of  Pome- 
roy ,  31  A.  676 ;  Laconr  Y8.  Delamarre,  3  A.  140 ;  Bray  ts.  Bynnm,  3  A.  978. 

2.  By  authorization  to  prosecute  or  defend  suit  in  lower  court 

Bell  Y8.  Silbernagel,  38  A.  66tf. 

572.  Appeal  by  Tutors,  Curators,  etc. — ^Tutors,  cura- 
tors,  and  other  persons  charged  with  the  administration  of 
another's  estate,  may  appeal  for  the  benefit  of  the  persons 
whose  property  they  administer,  if  they  deem  an  appeal 
necessary. 

See  O.  P.  898, 675. 

573.  Appeal  by  Petition  or  Motion — ^Whoever  intends 
to  appeal,  may  do  so  either  by  petition,  or  by  motion  in 
open  court  at  the  same  term  at  which  the  judgment  was 
rendered,  upon  offering  to  give  such  surety  as  the  court 
may  direct,  as  hereafter  provided. 

a  p.  698;  B.S.  39,666. 

(A)  Modes  of  appealing : 

1.  By  motion  —citation — when : 

(a)  No  citation  necessary  when  motion  made  at  same 
term  at  which  judgment  rendered,  though  citation 
prayed  for  and  ordered. 

BankTS.  Legendre,  86  A.  793;  Boyd  tb.  Labranohe,  36  A.  3BS; 
State  ez  reU  Blaokman  ts.  Strong,  83  A.  ITS;  Jacob  ts.  Preston, 
81  A.  614;  Saner  vs.  Oil  Co.,  48  A.  699;  Blessey  et  aL  ts.  Kearny, 
34  A.  3ti9;  Fisk  ts.  Moss.  21  A.  8i9. 
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Citation  of  Appeal.  573 

(h)  Citation  is  necessary  when  petition  filed  at  subsequent 
term,  or  after  adjournment,  and  where  not  prayed  for 
appeal  is  didmissed. 

Walker  vs.  Martolo,  16  L.  60;  Boiling  vs.  Anderson.  10  A.  600; 
Pratt  vs.  KrwIn.S  A.  115;  St.  Romej^  vs.  Sterling,  21  A.  279;  Potler 
vs.  Thibodaux,  21  A.  618;  Hardy  vs.  Stevenson,  37  A.  96;  Four- 
net  vs.  Van  Wickle,  88  A.  1106;  Wbeeler  A  Pierson  vs.  Peter- 
kin,  88  A.  668;  Trounstine  A  Go.  vs.  Ware  A  Munn,  89  A.  93H;  42 
A.  716. 

(c)  Motion  presumed  to  have  been  taken  in  open  court. 

Washbnm  vs.  Frank,  81  A.  427 ;  Gaidry  vs.  Lyons,  29  A.  4. 

12.  Who  may  appeal  by  motion: 

Even  third  persons  may  so  appeaL 

state  ex  rel.  City  vs.  Judge,  21  A.  788. 

•8.  Appeal  by  motion  in  vacation : 

Appeal  by  motion  in  vacation  in  cases  of  mandamus,  etc. 

See  21  A.  788. 

A.  From  what  Judgments: 

Appeal  from  decree  rendered  in  chambers,  by  motion  in 
open  court,  in  presence  of  counsel,  is  valid. 

Brown  vs.  Brown,  80  A.  609. 

6.  Citation  essential — ^when: 

Before  justices  of  the  peace,  citation  of  appeal  is  essen- 
tial unless  appeal  taken  in  presence  of  other  party. 

Mayor  vs.  GalUard,  17  A.  120;  Delery  vs.  Taviuct,  i5  L.  214. 

^(B)  By  petition: 

1.  Appellee  must  be  cited. 

Esooubas  vs.  Mining  Co.,  88  A.  484;  State  vs.  Wlokliffe,  21  A.  7o6. 

2.  Appeal  must  be  by  citation  and  petition  when  taken  at 
difTerent  term  from  that  at  which  judgment  was  rendered. 

Hardy  vs.  Stevenson,  27  A.  96. 

•8.  Parties  appellee  need  not  be  mentioned  by  name  in  petition 
of  appeal  when  proceedings  are  referred  to  and  judgment 
shows  on  its  face  who  were  parties. 

Vredenburg  vs.  Beban,  32  A.  561 ;  Succession  of  Townsend,  36  A.  448. 

4.  It  is  sufficient  to  ask  that  appellee,  or  parties  in  interest, 
be  cited. 

Murpby  vs.  Factors  and  Traders'  Ins.  Co.,  83  A.  455;  Walker  vs.  Simon, 
Jr.,  21  A.  669;  Nelson  vs.  Beard  et  al.,  16  A.  303;  Jones  vs.  Oaperton, 
14  A.  799;  Lewis  vs.  Hennen,  18  A.  259;  Barton  vs.  Cavanaugb,  12  A. 
882 ;  Broussard  vs.  Broussard,  2  A.  769 ;  Comstock  vs.  Smitb,  17  L.  616 ; 
XJlman  A  Co.  vs.  Briggs,  Payne  A  Co.,  32  A.  655;  Borde  vs.  Erskine,29 
A.  822;  Hearing  vs.  M.  C.  Ins.  Co.,  29  A.  832;  Wood  vs.  Creditors,  35  At 
258;  20  A.  87;  Sears  vs.  Wilson,  4  A.  625;  Ludeling  vs.  Frellsen,  4A. 
684 ;  Wblttemore  vs.  Watts,  7  E.  10;  6  M.  1. 
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574  OitDicR  OF  Appeal — ^Bond,  etc. 

5.  It  need  not  contain  speciflc  prater  fordtation. 

Wood  A  Roane  ts.  Wood,  81  A.  801 ;  Lodellng  ys.  Frellsen,  4  A.  4S4;  Bar- 
ton T8.  Cavanaugh,  12  A.  882 ;  Broassard  ▼■.  Broossard,  2  A.  760. 

Bat  if  no  citation  is  oaked  and  none  issued,  appeal  will  be 
dismissed. 

See  Soooession  of  Townsend,  86  A.  447;  Foomet  yt.  Yan  WicUe» 
88  A.  1100,  and  oases  cited. 

(O)  Appeals  in  diwfrce  cases: 

.    Appeal  is  suspensive  and  must  be  taken  in  thirty  days;  no 
devolutive  appeal  allowed  thereafter. 

Acts  1871,  p.  151;  Holbrook  ys.  Bronson,  ^  A.  M. 

(D)  Appeal  by  petition :  Citation: 

When  appeal  is  by  petition,  citation  essential  unless  waived  f 

and  so  also  when  appeal  is  by  motion  at  subsequent  tern 

or  in  chambers. 

State  ez  rel.  Blaokman  ys.  Strong,  82  A,  178;  Wheeler  ftPiersonrk 
Peterkin,  88  A.  668;  Walker  ys.  Mai'tolo,  16L.60;  Boiling  ys.  Ander- 
son, 10  A.  660;  Pratt  ys.  Erwin,  6  A.  116;  St.  Bomes  ys.  Sterling,  21  A. 
277;  Potier  ys.  Tbibodauz,  21  A.  618;  Hardy  ys.  Steyenson,  27  A.  96; 
Foumet  ys.  Van  Wickle,  83  A.  1108 ;  Bank  ys.  Legendre,  d6  A.  787 ;  Boyd 
ys.  Labranche,  86  A.  286;  Schmidt  ys.  Dronet  A  Babasse,  42  A.  716. 

• 

(E)  Citation  in  proper  cap<uyity : 

1.  Appellee  need  not  be  cited  as  '*  liquidator,"  record  other* 
wise  showing  that  he  is  liquidator. 

Elotz  ys.  Macready,  86  A.  696. 

574.  Order  of  Appeal — Bond  and  Return  Day — ^The 
judge,  in  granting  the  appeal  so  demanded,  shall  state,  at 
the  foot  of  the  petition  of  appeal,  the  amount  of  the  surety 
to  be  given  by  the  appellant,  and  the  day  on  which  the 
appeal  shall  be  returned;  and  when  the  appeal  has  been 
granted  upon  motion  in  open  court,  the  judge  shall  fix  the 
amount  of  security,  and  cause  the  same,  with  the  order 
granting  the  appeal,  to  be  entered  upon  the  minutes  of  the 
court;  and,  in  such  case,  no  citation  of  appeal,  or  other 
notice  to  appellee,  shall  be  necessary. 

C.  p.  673;  B.  S.  29, 666;  B.  S.  80, 87,  40, 41,  48, 60, 667, 670, 1981,  2167,  8786. 
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(A)  Order  of  appeal: 

1.  Essentd&l. 

Beed  vs.  Creditors,  87  A.  907;  Sthele  ts.  Mlllspangh,  88  A.  196;  Welfer 
TS.  Blase,  84  A.  838;  Ikerd  TS.  Postlewaite,  84  A   1386;  Phillips  vs. 
Creditors,  85  A.  935;  Morris  TS.  Warrea,  23  A.  458;  30  A.  198;  33  A. 
858,  458;  31  A.  649;  33  A.  878;  38  A.  548;  34  A.  376;  37  A.  97;  84  A.  888^ 
Cane  vs.  Pollock,  5  A.  666;  Spencer  ts.  McDonogh,  11  A.  430. 

2.  But  failrire  of  judge  to  sign  order  for  suBpeusive  appeal 
within  ten  days  is  not  ground  for  dismissal  where  appellant 
filed  petition  and  bond  in  ample  time. 

Austin  vs.  ScoTill,  84  A.  486;  Succession  of  Parker,  18  A.  646;  Dunn  vs. 
Chatfe,  10  A.  498. 

(a)  Entry  on  minutes  that  motion  for  appeal  was  filed 
not  sufficient. 

Philips  vs.  Creditors,  85  A.  985;  Norris  vs.  Warren,  33  A.  468;. 
Moore  ys.  Simms,  31  A.  649. 

(b)  But  entry  on  minutes  that  appeal  was  granted  is- 
sufficient. 

Therlot  ts.  Michel,  38  A.  107. 
(e)  And  this  entry  may  be  made  nunc  pro  tunc. 

Dykes  vs.  Cookrell,  6  A.  707. 

(d)  Want  of  order  of  appeal  not  supplied  by  consent. 

Gibson  TS.  Selby,  3  A.  638;  Batchelor  ts.  Creditors,  30  A.  196;. 
Dupre  TS.  Moaton,  38  A.  548. 

(e)  Nor  by  judge's  affidavit, 

Moore  ts.  Simms,  31  A.  649. 

(B)  Character  of  appeal: 

1.  Bond  determines  primarily  quality  of  appeal  as  suspensive 
or  devolutive.  Thus  where  bond  insufficient  for  suspensive 
appeal,  while  prayer  and  order  are  for  suspensive  appeal 
only,  appeal  maintained  as  devolutive. 

Succession  of  Payne,  36  A.  303;  Poydras  ts.  Patin,  6  L.  139;  Tipton  ts. 
Crow,  8  B.  68;  Hewes  ts.  Baxter  46.  A  1060;  GloTer  ts.  Taylor,  88  A. 
684 ;  Brode  ts.  Ins.  Co.,  8  B.  43 ;  Jones  ts.  Frellson,9  B.  185 ;  Challe  ts» 
Carroll,  84  A.  133;  Balph  ts.  Hoggutt,  3  A.  463;  Bowie  ts.  DsTis,  88  A. 
847 ;  Lewis  ts.  Splane,  3  A.  754 ;  Mortee  ts.  Edwards,  30  A.  386 ;  Lude- 
lingTS.  Frellson,  4  A.  584;  Succession  of  Armat,  30  A.  840;  Gibson 
TS.  Selby,  3  A.  680;  Bdgerly  ts.  Smith,  37  A.  97;  15  A.  693;  Succession 
of  Keller,  89  A.  581;  Bank  ts.  Fortler,  37  A.  344;  OTerruling  Beed  ts. 
Creditors,  87  A.  907,  holding  that  character  of  appeal  determined 
by  order,  and  appeal  under  aboTe  circumstances  would  not  be  dcT- 
olutiTe  unless  order  was  in  altematlTe,  citing  Poole  ts.  Chaffe 
ft  Sons,  86  A.  580;  Phillips  ts.  Creditors,  85  A.  985;  Weiser  ts.  Blase, 
84  A.  888;  Bank  ts.  Barrow,  34  A.  376;  Dupre  ts.  Mouton,  38  A.  648. 
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2.  Order  may  be  in  alternative,  for  sospenBiye  or  devolatlYe 
appeal. 

29  4. 839;  Funke  vs  McVay.  21  A.  192. 

8.  Or  merely  for  an  appeal,  character  of  which  to  be  de- 
termined by  bond. 

state  ex  rel.  Eastis  vs.  Judffe,  27  A.  685. 

4.  Application  for  snapenBive  inclndes  application  for  devola- 
tive  appeal. 

Saooession  ot  Payne,  K  A.  302. 

5.  Where  bond  given  for  appeal  without  order,  or  order  given 
in  appeal  without  bond,  appeal  lost. 

Bank  vs.  Barrow,  34  A.  276. 

6.  Order  of  appeal  must  appear  of  record ;  not  supplied  by 
affidavit  that  one  was  granted,  and  when  clerk  omits  to 
enter  on  minutes,  it  may  be  entered  nunc  pro  tunc. 

Moore  vs.  8imm8,21  A.  647;  Edgerly  ▼■.  8mltb,27  A.  97;  Dykes  vs.  Cock- 
reU,  6  A.  707. 

(C)  Order  of  appeal  rescinded: 

1.  When  improvidently  given. 

State  ex  rel.  Cientat  va.  Judge,  82  A.  816;  Sthele  ts.  Millspaugh.  33  A. 
194;  Mrs.  Jackson  vs.  Mlchie  A  Murdock,  82  A.  723;  Bates  ts. 
Weathersby.  2  A.  484;  10  A.  488. 

2.  But  order  must  be  rescinded  at  some  time  before  per- 
fection of  appeal  divests  lower  court  of  jurisdiction. 

State  ex  rel  Gill  vs.  Tissot,  84  A.  91 ;  State  ex  reL  Johnson  vs.  Judge, 
21  A.  114;  PerlUlat  vs.  Femaudez,  16  A.  191 ;  Foumet  vs.  Tan  Wickle, 
84  A.  IIOS ;  State  ex  rel.  B.  R.  Co. vs.  Judge,  89  A.  774 ;  State  ex  rel.  Roman 
vs.  Judge,  22  A.  591 ;  State  ex  rel.  Irwin  vs.  Jodge,  36  A.  192;  State  ex 
rel.  B.  B.  Co.  vs.  Judge,  27  A.  700. 

8.  Amendment  of  order  of  appeal : 

No  correction  of  minutes  in  chambers  made  without 
notice  to  opposing  parties. 

Plcard  A  Well  vs.  Prival.  35  A.  371;  State  vs.  Folke,  2  A.  744; 
State  vs.  Bevells,  81  A.  387. 

(D)  What  Judge  may  grant  order  of  appeal: 

1.  Judge  ad  hoc. 

Succession  of  Edwards,  84  A.  219;  Nugent  vs.  Stark,  84  A.  630. 

2.  Judge  of  concurrent  jurisdiction  in  absence  of  judge  ren- 
dering judgment. 

Austin  vs.  ScovlU,  84  A.  486;  Widow  St.  Bomes  vs.  Cotton  Press  CcH 
A.  224. 

436 


I 


Appfal  Return  Day — Extension.  574 

8.  Unrecused  judge  though  party  to  record. 

Gibson  vs.  Selby,  2  A.  628. 

Unambiguous  terms  of  order  control  subsequent  state- 
ments of  judge. 

State  ex  rel.  E.  B.  Go.  vs.  Jadge,  89  A.  774;  Bourg  ys.  Gerding,  8S 
A.  1369;  State  ex  rel.  B.  B.  Oo.  vs.  Judge,  84  A.  1118. 

4.  Orders  in  alternative : 

Order  may  allow  either  deyolutive  or  suspensive  appeal  • 

Trounstine  A  Oo.  vs.  Ware,  89  A.  941;  Jenkins  vs.  Howard,  21  A. 
597. 

(E)  B<md. 

1.  Judge  fixes  amount  of  bond,  when  not  fixed  by  law,  and 
states  return  day  of  appeal. 

Succession  of  Hardesty.  29  A.  289;  State  vs.  Judge,  16  A.  871 ;  20  A.  108; 
21  A.  43;  State  ex  rel.  Jorda  vs.  Judge,  29  A.  776;  Keenan  vs.  White- 
head, 15  A.  833. 

2.  But  bond  for  suspensive  appeal  from  judgment  for  specific 
sum  is  regulated  by  law. 

Bachal  vs.  Baohal,  11  A.  686;  State  ex  rel.  Adams  vs.  Judge,  21  A.  64; 
Surget  V8.  Stanton,  10  A.  818;  Duperon  vs.  Van  Wickle,  1  B.  824. 

8.  Bond  insufficient  for  suspensive  may  sustain  appeal  as  dev- 
olutive. 

Keenan  vs.  Whitehead,  16  A.  888 ;  2  A.  462 ;  4  A.  584 ;  5  A.  860 ;  12  A.  175 ;  10 
A.  110 ;  5  E.  68;  9  B.  167;6  A.  562; 2  L.  87; 5  L.  129. 

(F)  Return  day  of  appeal: 

1.  Must  be  fixed  by  judge. 

(a)  When  fixed  by  judge,  without  suggestion  of  appellant^ 
appeal  not  dismissed  if  return  day  erroneous. 

Elder  vs.  City,  31  A.  600;  Dellwood's  Case.  83  A.  1229. 

(h)  When  suggested  by  counsel,  appeal  dismissed  if  return 
day  erroneous. 

State  ex  rel.  Leche  vs.  Fowler,  42  A.  161;  40  A.  618;  38  A.  642;  35  A- 
980;  82  A.  692;  27  A.  640;  86  A.  865. 

2.  Extension  of  return  day. 

Lower  court  has  no  power  to  extend. 

Lacroix  vs.  Oamors,  34  A.  645. 

8.  Return  day  in  intrusion  into  office  cases. 

Appeals  in  cases  under  intrusion  into  office  act  are  return- 
able in  ten  days. 

Act  46  of  1870,  §  7;  State  ex  rel.  Attorney  General  vs.  Wharton,  26 
A.  7;  State  ex  rel.  Leche  vs.  Fowler,  42  A.  145;  State  ex  reU 
Slack  vs.  Hall,  26  A.  58. 
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575.  Suspensive  Appeal — ^Delay  Bond — Surety— If  Ac 

appeal  has  been  taken  within  ten  days,  not  including 
Sundays,  after  the  judgment  has  been  notified  to  the  party 
cast  in  the  suit,  when  such  notice  is  required  by  law  to 
be  given,  it  shall  stay  execution  and  all  further  proceed- 
ings, until  definitive  judgment  be  rendered  on  the  appeal; 
provided,  the  appellant  gives  his  obligation,  with  good  and 
solvent  security,  residing  within  the  jurisdiction  of  the 
court,  in  favor  of  the  clerk  of  the  court  rendering  the  judg- 
ment, for  a  sum  exceeding  by  one-half  the  amount  for 
which  the  judgment  was  given,  if  the  same  be  for  a  spe- 
cific sum,  as  security  for  the  payment  of  the  amount  of 
such  judgment,  in  case  the  same  is  affirmed  by  the  court 
to  which  the  appeal  is  taken.  Appeal  bonds,  in  all  cases 
of  appeal,  shall  be  made  payable  to  the  clerk  of  the  court 
which  rendered  the  judgment  appealed  from,  and  any  ap- 
pellee interested  in  the  appeal  shall  have  recourse  on  such 
appeal  bonds  against  the  appellant  and  the  securities  on 
the  appeal  bond,  for  any  liability  that  may  accrue  in  favor 
of  the  appellee  on  account  of  such  appeal. 

Whenever  an  answer  has  been  filed  in  a  suit  in  which 
the  defendant  has  had  personal  service  made  upon  him  to 
appear  and  file  his  answer,  or  when  a  judgment  has  been 
rendered  in  a  case  after  answer  filed  by  the  defendant,  or 
by  his  counsel,  the  party  cast  in  the  suit  shall  be  consid- 
ered duly  notified  of  the  judgment,  by  the  fact  of  its  be- 
ing signed  by  the  judge ;  provided,  that  in  the  country 
parishes  no  execution  shall  issue  in  cases  where  an  appeal 
lies,  until  ten  days  after  the  adiournment  of  the  court,  by 
which  the  judgment  was  rendered,  within  which  delay  a 
party  may  take  a  suspensive  appeal  on  filing  petition  and 
appeal  bond,  as  now  provided  by  law. 

In  the  Second  Judicial  District  Court  for  the  parish  of 
Jefferson,  no  execution  shall  issue  in  cases  where  an  ap- 
peal lies,  until  ten  days,  not  including  Sundays,  after  the 
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judgment  has  been  notified  to  the  party  cast  in  the  suit,  or 
until  ten  days,  not  including  Sundays,  after  the  signing  of 
the  judgment,  where  no  other  notice  is  necessary,  within 
which  delay  a  party  may  take  a  suspensive  appeal,  on  fil- 
ing petition  and  appeal  bond,  as  provided  by  law. 

a  p.  264, 678. 098, 096, 624 ;  amended  by  Act  24  of  1876,  p.  49. 

^A)  8u9p€n9ive  appeal. 

1*  Time  toitkin  which  U  mutt  he  taken: 

Must  be  taken  within  ten  days,  excluding  Sundays. 

Boyd  vs.  Labranohe,  80  A.  286;  Beed  vs.  Creditors,  87  A.  907;  Irby, 
McDaniel  A  Go.  vs.  Fore  A  Co.,  28  A.  188;  Dwight  vs.  Barrow,  25 
A.  424 ;  State  ez  rel.  Bayssignier  vs.  Judge,  87  A.  118;  Deooonum 
vs.  Levtstones,  4  A.  80;  Wood  vs.  Calloway,  21  A.  481 ;  State  ex 
rel.  Hargrove  vs.  Judge,  87  A.  872. 

Moreover,  days  of  appealing  and  signing  of  judgment  are 
not  counted. 

Garland  ts.  Holmes,  12  B.  241 ;  State  ex  reL  Meroler  Tt.  Judge,  29 
A.  228. 

2.  Ten  days  delay  rune: 

(a)  From  rendition  of  Judgment. 

Webb  vs.  KeUer,  80  A.  960. 

(b)  From  adjournment  of  court  in  country. 

Boyd  vs.  Labranohe,  86  A.  286. 

(e)  From  notice  of  judgment  when  notice  necessary,  and 
notice  not  necessary  when  citation  was  personally 
served  or  defendant  filed  answer. 

Verges  vs.  Gonzales,  88  A.  410 ;  State  ex  rel.  Lobdell  Ti.  Judge, 
22  A.  90;  Taylor  Vs.  Woodward,  26  A.  218;  Webb  ts.  EeUer,  86  A. 
960;  Sentmanat  vs.  Soule,  88  A.  609. 

8.  Prior  to  Act  24  of  1876,  notice  required  in  all  cases  of 
judgment  by  default,  whether  service  was  personal  or 
not. 

"     'or  vs.  Woodward,  26  A.  212;  State  ex  rel.  Zimmerman  vs.  Judge, 
m4  A.  666;  Board  ot  Administrators,  etc.,  84  A.  96. 

4.  To  whom  notice  of  judgment  muet  he  given: 

(a)  To  parties  only ;  executors  need  not  be  notified  of 
ex  parte  order  putting  heirs  in  possession. 

state  ex  rel.  Zimmerman  vs.  Judge,  84  A.  668. 

(b)  To  surety  on  injunction  bond. 

Verges  vs.  Gonzales,  88  A.  410. 
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6.  At  what  time  appeal  considered  taken: 

From  filing  of  petition  and  bond ;  order  may  be  granted 
after  ten  days. 

State  ex  rel.  Allen  St  Syme  vs.  Judge,  35  A.  1109. 

6.  Extension  of  time  to  appeal : 

Not  permitted  even  by  consent. 

Utereiner  vs.  Miller,  29  A.  435;  Lacrolz  ts.  Camors  et  als.,  S4  A. 
645;  but  see  eonira  State  ex  reL  B.  B.  Go.  ts.  Judge,  27  A.  G97. 

7.  Suspensive  appeal  from  judgment  dissolving  provisional 
injunction  against  execution  of  judgment  stays  execution. 

State  ex  rel.  Beban  ts.  Judge,  82  A.  1277;  State  ez  rel.  Willtamson  ys. 
JudKe,  80  A.  815;  State  ex  rel.  Stackbouse  ts.  Judge,  21  A.  153;  State 
ex  rel.  Becker  ts.  Judge,  81  A.  860;  Beebe  ts.  6uinault»29A.  185; 
State  ex  rel.  Kennedy  vs.  Judge,  82  A.  1233. 

But  where  the  provisional  injunction  was  never  granted, 
a  suspensive  appeal  from  judgment  on  rule  denying 
such  injunction  will  not  suspend  execution  of  original 
judgment. 

State  ex  rel.  Zimmerman  vs.  Judge,  84  A.  602. 

(B)  Appeal  bond: 

1.  Necessity.    Bond  is  essential. 

Brand  vs.  West,  14  A.  lai. 

2.  Amount,  when  appeal  is  suspensive: 

(a)  In  money  judgments,  bond  should  be  for  amount 
exceeding  by  one -half  the  amount  of  judgment. 

State  ex  rel.  Jorda  ts.  Judge,  99  A.  776;  Marcband  ts.  OasaxiaTe, 
22  A.  626;  Succession  of  Arraat,20  A.840;  Tournillon  ts.  BatclUI 
20  A.  179;  State  ex  rel.  Wassel  ts.  Judge,  22  A.  116;  6  A.  an; 
12  A.  175. 

(h)  Interest  accrued  at  time  of  bond  included. 

Marcband  vs.  Casanave,  22  A.  626. 

(c)  Previous  to  1868,  bond  need  only  exceed  one -half  of 
judgment. 

Denton  vs.  Beading,  22  A.  607;  Yale  A  Bowling  ts.  Cole,  31  A. 

690. 

8.  In  executory  process,  suspensive  appeal  bond  must  be  for 
one -half  over  and  above  amount  of  order. 

state  ex  rel.  Bankbead  ts.  Judge,  22  A.  35;  Tournillon  ts.  Rat- 
cliff,  20  A.  179. 

(a)  Even  on  appeal  from  injunction  issued  without  bond 
under  0.  P.  739,  740. 

18  L.  444. 
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(b)  But  see  squarely  contra  that  a  bond  for  one -half  over 
and  above  is  not  required. 

State  vs.  Judge,  19  L.  167 ;  State  ex  rel.  Stackhouse  vs.  Judge,  21 
A.  154;  State  vs.  Judge,  80  A.  314;  State  vs.  Judge,  36  A.  911. 

4.  Bond  for  coats  sufficient  for  suspensive  appeal  generally  when 
no  money  judgment  is  asked.     As  in  suits : 

(a)  To  prevent  distribution  of  funds  of  an  estate. 

Heath  vs.  Juige,  89  A.  1042 ;  State  ex  rel.  Durand  vs.  Judge,  80 
A.  283;  State  ex  rel.  Heath  vs.  Judge,  39  A.  1041;  Heath  vs. 
Vaught,  16  L.  613;  Blanchin  vs.  Fashion,  10  A.  845;  State  ex 
rel.  Moeler  vs.  Judge,  86  A.  189;  Pasley  vs.  McOonnell,  38  A.  470; 
Succession  of  Edwards,  34  A.  219;  State  ez  rel.  Executors  of 
Boutte  vs.  Judge,  28  A.  871 ;  State  ex  rel.  Peoot  vs.  Judge,  27  A. 
231 ;  State'ex  rel.  Sharp  A  Gellen  vs.  Judge,  22  A.  178;  State  ex 
rel.  Eustis  vs.  Judge,  27  A.  685 ;  State  ex  rel.  Block  Bros.  vs. 
Judge,  44  A.  564;  State  ex  rel.  Gausson  vs.  Judge,  21  A.  44;  27 
A.  185 ;  30  A.  314 ;  87  A.  428. 

(b)  Wherein  injunction  dissolved  without  damages. 

Malain  vs.  Judge,  29  A.  794;  State  ex  rel.  Durand  vs.  Judge,  30  A. 
265;  State  ex  rel.  Williamson  vs.  Judge,  80  A.  815;  Bauer  vs. 
Lochte,  30  A.  685;  Stafford  vs.  Renshaw,  83  A.  444;  Hart  vs. 
Judge,  34  A.  1211;  21  A.  152;  25  A.  653;  19  L.  171;  State  ex  rel.  Car- 
Ion  vs.  Judge,  28  A.  877;  Hall  vs.  Lazarus,  34  A.  I'ilO;  36  A.  190. 

(c)  Even  where  judgment  recognizes  taxes  due,  when 
dissolving  injunction  of  proposed  tax  sale. 

State  ex  rel.  Ay  mar  vs.  Judge,  35  A.  1174. 

(d)  But  where  valuable  property  is  tied  up  by  injunction^ 
and  that  injunction  is  dissolved,  bond  must  bear  some 
proportion  to  value  of  property  and  cover  cost3  in  full. 

State  ex  rel.  Coons  vs.  Judge,  27  A.  334;  State  vs.  Judge,  16  L.  167; 
State  ex  rel.  Vial  vs.  Judge,  36  A.  910. 

(e)  By  administrators  and  executors  in    appeals    from 

judgments  touching  money  in  their  hands. 

Covle  vs.  Succession  of  Creevy,  34  A.  543;  State  ex  rel.  Durand 
V8.  Judge,  30  A.  285;  State  ex  rel.  Smith  vs.  Judge,  29  A.  838; 
State  ex  rel.  Pecot  vs.  Judge,  27  A.  231 ;  State  ex  rel.  Executors 
of  Boutte  vs.  Judge,  28  A.  871;  Millaudon  vs.  Percy,  7  N.  S.  852; 
State  ex  rel.  Hiokey  vs.  Judge,  20  A.  108;  Blanchin  vs.  Fashion, 
10  A.  345;  State  ex  rei.  Gausson  vs.  Judge,  21  A.  43;  Succession, 
of  Cloney,  29  A.  328. 

(f)  To  compel  debtor  to  make  forced  surrender  under  R. 
S.  1781. 

State  ex  rel.  Muller  Bros.  vs.  Judge,  36  A.  190;  State  ex  rel.  Beebe^ 
vs.  Judge,  23  A.  31. 
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(g)  To  mandamus  public  officer  to  pay  an  amount  of  monaf 
in  hia  hands.  Money  judgment  means  jadgment  execn- 
tlon  of  which  is  by  fi,  fa. 

state  ex  rel.  Board  ot  Poltoe  ts.  Judge,  31  A.  74L 

5.  Where  jadgment  orders  delivery  of  movables  and  possei- 
flion  of  real  estate,  bond  mnst  equal  value  of  movables  and 
revenue  of  immovables. 

state  ex  rel.  Smith  vs.  Judge,  88  A.  839 ;  State  ex  reL  Durand  tb.  Judge, 
80  A.  386;  State  ex  reL  Parks  vs.  Judge,  33  A.  689;  37  A.  384. 

0.  Devolutive  appeal  bond  must  conform  to  order  of  appesL 

Poole  Tt.  Ohalle  ft  SonB,  86  A.  390. 

7.  Bond  should  be  sufficient  to  cover: 

(a)  Possible  damages  for  frivolous  appeal  should  be  cov- 
ered by  bond. 

state  ex  reL  Sharp  vs.  Judge,  33  A.  176. 

fb)  Accrued  interest. 

Poland  vs.  B.  B.  Go.,  43  A.  390. 

(o)  Costs. 

State  ex  rel.  Vtal  ts.  Judge,  86  A.  910. 

S.  Parties  may  fix  amount  of  bond  by  consent. 

state  ex  reL  B.  B.  Co.  vs.  Judge,  37  A.  697;  Poole  vb.  Chaffe.  36  A.  391 

a.  Bond  for  costs  required  of  third  person  appealing  should 
cover  only  his  own  costs. 

state  ex  rel.  Sharp  A  Gellen  vs.  Judge,  33  A.  178. 

(a)  But  as  to  original  parties  bond  should  cover  all  costs. 

Id; -Byrne  ts.  Bidden,  4  A.  8;  18  A.  417. 

(b)  What  costs  must  be  included  in  bond.     Bond  mnat  be 
for  all  costs,  those  in  lower  court  and  those  in  appeaL 

Bawle  TS.  Feltus,  38  A.  431 ;  Glllis  vs.  Garter,  38  A.  805 ;  Jordan  wt. 
Sanders,  18  A.  417;  Byrne  vs.  BIddell,  4  A.  S;  Driggs  vs.  Ballard, 
B  A.  185;  Beasley  vs.  Allen,  9  B.  39;  Bay  vs.  Sheehee,  84  A.  IJOC. 

10.  In  contest  for  offices  where  no  specific  sum  is  adjudged 
due  by  one  party  to  other,  judge  should  fix  bond. 

state  ex  reL  Gain  vs.  Judge,  30  A.  576. 

11.  Bond  too  small  for  suspensive  may  sustain  appeal  as  dev- 
olutive. 

15  A.  888;  30  A.  340;  1  B.  334;  8  B.  63;  9  B.  185;  10  A.  3^8;  11  A.  687. 
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12.  Joint  bonds  by  several  appellants :  Appellants  may  join  im 
one  petition  or  motion  and  one  bond. 

Suooesslonot  Olark,  80  A.  801;  Blder  vs.  Olty,  81  A.  500;  40  A.  277;  18 
A.  968;  State  ex  rel.  Heath  vs.  Jodge»  39  A.  1042;  Sohlieder  vs.  Mar- 
tine£,  88  A.  847;  88  A.  470. 

18.    Separate    bonds    necessary  in  separate    appeals    from 
separate  judgments  in  nnconsolidated  suits. 

Soooession  of  Olairteaax,  85  A.  1179;  24  A.  276. 

14.  What  omissions  not  fatal  to  bond: 

(a)  Signature  of  appellant. 

Mnrrell  ys.  MurreU  A  Faller,  88  A.  1288 ;  Sandell  ts.  Douglas,  25 
A.  664;  Beady  rt.  City,  27  A.  170;  Lafranoe  ts.  Martln»  17  A.  77; 
Oxanler  vs.  B.  B.  Co.,  42  A.  882;  Williams  ts.  Hood,  11  A.  118; 
Fish  TS.  Friend,  8  B.  264;  Wells  ts.  Lamothe,  10  L.  411;  Bank 
TS.  Brwin,  6  L.  824;  Vignle  ts.  Brady  A  Oharpeaux,  85  A.  561; 
Pasley  ts.  MoOonnell,  88  A.  470;  Suooesslon  of  Biohardson,  36 
A.  187. 

(b)  Name  of  clerk  of  court. 

Sohlieder  ts.  Martinez,  88  A.  847 ;  Xngent  ts.  MoCaflrey,  88  A. 
272 ;  Marks  ts.  Herman,  21  A.  756. 

(c)  Mention  of  clerk's  capacity. 

Suooesslon  of  Fnqua,  27  A.  271 ;  Hoffman  ts.  Howell,  27  A.  804. 

(d)  Any  irreg^ularities  not  sufficient  to  prevent  recourse 
on  surety. 

Pasley  ts.  MoOonnell,  40  A.  609;  Oerson  A  Son  ts.  Gayle,  84  A. 
888;  Baldwin  A  Co.  ts.  Mumford,  85  A.  848;  People's  Brewing 
Go.  TS.  Boeblnger,  40  A.  277;  Thomas  ts.  BlenTenu,  85  A.  967. 

(e)  Omission  of  clause  '<  or  that  the  same  shall  be  satis- 
fied by  the  proceeds  of  the  sale  of  his  estate,  real  and 
personal." 

Onion  TS.  Oreditors,  19  A.  81;  Byrne  ts.  Bidden,  4  A.  8. 

(f)  Failure  of  surety  to  state  capacity,  if  he  sign  in  usual 
place. 

Ooyle  TS.  Snooession  of  OreoTy,  84  A.  541 ;  Brady  ts.  Vignle,  86 
A.  581 ;  but  see  Briant  ts.  Hebert,  80  A.  1127. 

Or  to  insert  his  name  in  body  of  bond. 

Union  Bethel,  eto.,  ts.  Sheriff,  88  A.  1461;  Coyle  ts.  Succes- 
sion of  OreoTy,  84  A. 541 ;  Holden  ts.  Tanner,  6  A.  74. 

15.  Appellant's  attorney  may  sign. 

Bamabe  ts.  Snaer,  16  A.  84;  Granier  ts.  B.  B.  Co.,  42  A.  882. 

Bu'^  not  after  death  of  his  client. 

Qraham  A  Anderson  ts.  Hendricks,  24  A.  477. 
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10.  Amonnt  of  bond  may  be  in  blank;  surety  may  flU  up  be- 
fore return  day. 

ElotE  A  Maoready  ts.  Burke,  88  A.  097;  Peroj  rs.  M lllaadon,  S  U 
686;  86  A.  751. 

AUter  in  all  cases  where  bond  is  not  jndicial,  but  purely 
Tohmtary  or  extra -judicial. 
Oliretlen  ts.  BienTenu,  41  A.  78L 

17*  What  omisHons  are  fatal  to  bond: 

(a)  Omission  of  data  sofficient  to  identify  it  with  Judg- 
ment appealed  from. 

Suooesslon  ot  Walker,  82  A.  (05;  Boatte  ts.  Boatte,  80  A.  177;  in 
the  matter  ot  the  ShrleTalty  of  Pointe  Ooupee,  19  A.  71. 

(b)  Omissions  of  proper  conditions;  e.  p.,  that  appeDant 
■haU  prosecute  his  appeal. 

Bawle  TS.  Feltus,  83  A.  421 ;  Moore,  Janney  A  Hyams  tb.  Lalanrf a, 
27  A.  645;  Slmonds  ts.  Helnn,  22  A.  296;  Ohamponier  ts.  Wash- 
ington, 2  A.  lOia ;  Suooesslon  of  Oalhoon,  85  A.  868;  FrudhomiBe 
TS.  Williams,  45  A.  484;  Buss  A  HolUngsworth  tb.  Orodlto«» 
46A. 

(e)  Shall  satisfy  snch    judgment    as  may  be  rendered 
against  him. 

GloTer  TS.  Taylor,  88  A.  684. 

(d)  Omission  of  names  of  legal  representatlTes  of  de- 
ceased appellant  when  appeal  bond  filed  after  bis  death. 

Suooesslon  ot  Hoggatt,  85  A.  886. 

(e)  Omission  of  surety  to  sign  bond. 

Slooomb  TS.  Williams,  23  A.  245. 

(f)  Improper  name  of  principal. 

Suooesslon  of  Blohardson,  26  A.  187. 

(g)  But  not  a  mere  slight  error  not  sufficient  to  mislead. 

Homer  Oollege  ts.  Vaughn,  18  A.  625;  12  L.  444;  19 1*.  •■;  2  A.  ML 

(h)  Preparation  of  bond  not  duty  of  clerk;  any  fatal  de- 
fect attributable  to  appellant. 

LiTlngston  ts.  White,  2  A.  902 ;  Bobert  ts.  Ride,  11  A.  419;  3  A.  IBS; 
Voelkel  ts.  Yoelkel.  17  A.  689. 

18.  Deposit  in  lieu  of  bond. 

(a)  Amount  in  money  may  be  deposited  in  Ueu  of  bond. 

Lanuta  ts.  Bayhl,  81  A.  229;  State  ex  reL  Eayssigonier  Ti^  Jadgs* 
87  A.  118. 

fb)  Also  municipal  bonds  to  a  sufficient  sum. 
Bauer  ts.  Union  Oil  Co.,  48  A.  189. 
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19.  Waiver  of  appeal  bond ;  not  permitted. 

Bathelor  vs.  Creditors,  20  A.  IdS;  Bank  vs.  Barrow,  24  A.  276;  but  see 
contra.  State  ex  rel.  B.  B.  Co.  vs.  Judge,  27  A.  697. 

20.  Amonnt  of  devolntiye  appeal  bond :  fixed  by  court. 

(a)  Court  fixes  amount  of  devolntive  appeal  bond. 

Beaird  vs.  Buss,  82  A.  804;  Dwight  vs.  Barrow,  20  A.  424;  Dai>eroii 
Ts.  Van  WIckle,  1 B.  824;  Smith  vs.  Vanhille,  10  L.  268. 

(b)  And  for  snspensiYe  appeal  bond,   when  not  fixed  by 
law. 

state  vs.  Judge,  22  A.  689. 

^1.  Appellant  may  carry  up  appeal,  thongh  co -appellants  ac- 
quiesce in  judgment. 

Webb  vs.  Keller,  89  A.  68;  Walton,  vs.  Police  Jury,  26  A.  866;  Succession 
of  MoKenna,  28  A.  870;  Baker  vs.  Thompson,  26  A.  220;  Frances  vs. 
Lavine,  26  A.  812. 

72.  New  bond: 

(a)  No  new  bond  given  after  motion  to  dismiss. 

Jordan  vs.  Sanders,  13  A.  417 ;  Duniap,  Moncure  A  Co.  vs.  Price,  10 
A.  166. 

(b)  Bond  vitally  defective  not  corable  after  it  is  given. 

Duniap,  Moncure  A  Co.  vs.  Price,  10  A.  166. 

(c)  No  new  bond  need  be  given  on  making  others  parties 
to  appeal. 

Borde  vs.  Brskine,  28  A.  822. 
lid.  Who  are  appellants : 

(a)  Only  those  are  appellants  who  give  bond. 

Baldree  vs.  Davenport,  7  A.  589;  Davis  vs.  Anty,  5  X.  S.  142. 

24.  Rule  de  minimie  applies  when  bond  is  deficient  by  $1. 

Bodet  vs.  Nibourel,  26  A.  499;  Miller  vs.  Chandler,  29  A.  89;  Tale  A 
Bowling  vs.  Cole,  81  A.  688. 

25.  Bond  fixed  by  court  sustains  appeal  though  insufficient. 

Succession  of  Baumgardner,  35  A.  127;  Elder  vs.  New  Orleans,  81  A. 
600. 

Except  in  cases  of  suspensive  appeal  from  money  judg- 
ment where  amount  is  fixed  by  law. 

Ricks  vs.  Gantt,  36  A.  920;  McCarthy  vs.  McCarthy,  44  A.  146. 

26.  Amount  of  bond  in  blank.  Amonnt  supplied  by  reference 
to  order  and  by  application  of  principle  that  judicial  bonds 
are  construed  by  the  law  under  which  given. 

Gibbsvs.  Lum,  29  A.  626;  Nugent  vs.  McCaffrey,  88  A.  272;  Ricks  vs. 
Gantt,  86  A.  920. 
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27.  Condition  of  bond.     Rxed  by  law;  judge  has  no  right  to 
interpolate  other  conditions. 

state  ex  rei.  Roudanes  ts.  Lynch.  38  A.  618. 

28.  Appeal  by  intervenor: 

Appeal  of  intervener  not  appealing  within  time  allowed 
original  parties  to  appeal;  falls  with  disoiissal  of  appeal 
of  the  original  party. 

Landry  vs.  Landry,  21  A.  14B;  7  N.  S.  845. 

29.  Who9e  fawjT  bond  made : 

(a)  Appeal  bond  favor  of  clerk.  Act  125  of  1868  amaad- 
ing  C.  P.  676. 

Johnson  ys.  Clark  A  Header,  39  A.  54;  Ward  rs.  Douglas,  n  A. 
468;  Francis  vs.  Irvine,  36  A.  811;  Webb  vn.  Keller,  39  A.  58:38 
A.  878. 

(h)  Prior  to  1868  bond  was  in  favor  of  appellees. 

16  A.  873;  30  A.  838;  16  A.  165;  14  A.  815;  33  A.  133;  19  A.  137, 141,  07; 
19  A.  394 ;  30  A.  8^ ;  31  A.  515 ;  30  A.  398. 

(c)  In  favor  of  appellees  in  proper  capacity,  when  acting 
en  autre  droit, 

15  A.  893;  19  A.  89;  36  A.  818;  37  A.  271,  801. 

80.  Exemptions  from  giving  bond: 

(a)  City  of  New  Orleans. 

State  ex  rel.  Hoey  ft  0'Ck>nnor  vs.  Brown,  Administrator.  39  A. 
58;  State  ex  reL  Samory  vs.  Oity,  84  A.  467;  State  ex  reL  George 
TS.  Mount,  31  A.  177. 

(b)  State  and  State  officers. 

Merchants'  Mutual  Insurance  Gompany  vs.  Board  ot  Assesaors, 
40  A.  871. 

(c)  Go -appellants  with  city  or  State  must  give  bond. 

state  ex  rel.  Mississippi  and  Mexican  Gult  Ship  Canal  Company 
TS.  Administrators,  37  A.  469. 

81.  Filing  of  bond.    At  what  time  bond  may  be  filed: 

(a)  May  be  filed  before  order  of  appeal,  provided  amount 
be  sufficient. 

LeBlanc  vs  Bougeau,  89  A.  330. 

(b)  But  can  not  be  filed  in  suspensive  appeals  after  ten 
days.  However,  the  bond  may  sustain  the  appeal  as 
devolutive. 

Beed  ts.  His  Creditors,  87  A.  907;  Suooeaelon  ot  Keller,  as  ▲.  579; 
Chatfe  TS.  Carroll,  84  A.  133;  Dwight  ts.  Barrow,  35  A.  414. 
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(e)  In  deyolntiye  appeals^  bond  may  be  filed  at  any  time 
before  return  day. 

Glover  vs.  Taylor,  88  A.  685. 

(d)  Or  even  within  three  days  of  grace* 

Boullgny  vs.  White,  6  A.  81. 

(e)  Provided  the  return  day  be  within  the  time  prescribed 
for  appealing. 

Wood  vs.  Calloway,  31  A.  481 ;  Mortee  vs.  Edwards,  ao  A.  386;  Mo* 
Waters  vs.  Smith,  35  A.  515. 

32.  Effect  of  suspensive  appeal: 

It  suspends  execution  only  as  to  person  appealing.  Thus 
appeal  of  principal  will  not  stay  judgmeot  against  surety 
on  injunction  bond. 

state  ex  rel.  Wilson  vs.  Judge,  32  A.  363 ;  19  A.  391 ;  15  A.  488;  11  A. 

707;4  A.  514;8  A.  819. 

(O)  Surety  on  appeal  boTid: 

1  Incompetent  or  insufficient  surety : 

See  Act  67  of  1876,  p.  109. 

(a)  One  whose  property  is  not  subject  to  seizure,  such  as 
household  furniture,  or  whose  property  is  in  litigation. 

state  ex  rel.  Smith  Bros.  vs.  Judge,  35  A.  738. 

(h)  One  whose  property  though  liable  to  seizure  is  not 
within  the  jurisdiction  of  the  court. 

Act  34  of  1876;  State  ez  rel.  Favre  vs.  Judge,  38  A.  884. 

(c)  Surety  on  injunction  bond  when  condemned  by  Judg- 
ment. 

Monssler  vs.  Gustine,  35  A.  86;  Dumas  vs.  Mary,  39  A.  806;  13  L. 
888;  18  A.  660;  Pasley  vs.  McConnell.  Sa  A.  1097;  Barrow  vs. 
Clack,  45  A.  481 ;  Bowman  vs.  Kaufman,  80  A,  1021;  Orelner  vs. 
Prendergust,  2  R.  385. 

(d)  But  where  the  injunction  was  not  asked  in  the  case 
appealed,  but  one  connected  therewith,  surety  on  in* 
junction  bond  competent. 

Pasley  vs.  McOonnell,  89  A  1097. 

(e)  And  when  not  condemned  by  judgment  appealed 
from. 

Leeds  iw.  Teatman,  13  L.  883;  Mehnert  vs.  Dietrich,  86  A.  890. 

(f)  One  not  residing  within  the  jurisdiction  of  court. 

State  ex  rel.  Zunts  A  Sporl  vs.  Judge,  KO  A.  5  .< :  Acts  1876,  pp.  106» 
50.  49;  WelU  vs.  Walker,  34  A.  181;  Bres  Vd.  Booth,  1  A.  806; 
Oorsset  vs.  Cashell,  14  L.  345. 
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2.  Sufficient  or  competent  aurety: 

(a)  Surety  on  attachment  bond,  otherwise  qnalified,  baft 
not  surety  on  injunction  bond. 

French  A  Oo.  to.  Davidson,  33  A.  718;  Dumas  ts.  Marj,  39  A.  M; 
Olmoo  T8.  Dannerheim,  18  A.  609;  13  L.  38i. 

And  even  surety  on  injunction  bond  against  whom  no 
money  jud^^ent  is  asked  may  be  surety  on  appetl 
bond. 

Monssier  ts.  Gastine.  K  A.  87;  Metmert  ts.  Dletriek,  U 
t  A.  3W;  see  Greiner  vs.  Prendergast,  3  B.  236,  where  mxntf 

I  on  Injunction  bond,  though  condemned,  was  soretj  on 

appeal  bond. 

[b)  Clerk  of  court  otherwise  qualified,  and  provided  hs 
does  not  file  or  attest  bond. 

Walker  ts.  Simon,  21  A.  609;  10  L.  438. 


(e)  Surety  who  limits  his  liability,  other  things 
equal,   and  provided   aggregate  responsibility  eqoali 
legal  amount  of  bond. 

state  ex  reL  Soman  ts.  Judge,  31  A.  443;  Heirs  of  Gotierrea  it^ 
Oroner,  39  A.  837;  State  ez  reL  Michael  ts.  Judge,  21  A.  W; 
Heirs  of  Bastabe  ts.  Succession  of  Denegre,  23  A.  124. 

(d)  Surety  on  release  bond,  if  otherwise  qualified. 

83  A.  718. 

(e)  Partner  of  commercial  firm  signing  firm  name,  if  oth- 
erwise qualified. 

Allen,  Nugent  A  Co.  ts.  Gary,  83  A.  1136. 

(f)  Emancipated  minor,  otherwise  qualified. 
Ck>oper  ts.  Rhodes,  80  A.  634. 

(g)  Principal  on  injunction  bond  may  be  surety  on  appeal 
for  his  surety  on  injunction  bond. 

State  ez  rel.  Wilson  ts.  Judge,  33  A.  363. 

(h)  Debtor  asking  respite. 

Gaillard  ts.  Creditors,  30  A.  148. 

(i)  Person  possessing  tangible  property  sufficient  in  vahie, 
though  not  real  estate. 

state  ez  rel.  Fosdick  ts  Judge,  37  A.  688. 

(J)  Oo- debtor  in  separate  judgment  in  s^me  suit,  provided 
not  CO -appellant. 

Coleman  ts.  Judge,  37  A.  334;  Riley  ts.  Riley,  37  A.  248l 

Aliter  where  each  liable  for  judgment  against  other« 

18  A.  669;  13  L.  383. 
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fjc)  Agent  of  principal,  if  otherwiso  qnaliflcd. 

Moutan  vs.  Whitley,  12  A.  175. 

(I)  Member  of  Board  of  Police,  on  appdal  by  the  board 
as  a  body. 

Andras  ts.  Board  of  Polloe,  41  ▲.  G99. 

(m)  But  an  executor  in  his  private  capacity  can  not  be 
snrety  on  appeal  from  judgment  against  him  in  official 
capacity. 

Lafon  TS.  Lafoa's  Executors,  2  N.  S.  671 ;  State  vs.  Judge,  2  B.  449. 

(n)  Surety  need  not  qualify  until  his  sufficiency  is  assailed. 

state  ez  rel.  Boman  ts.  Judge,  22  A.  691. 

'  D)  Capacity  of  surety. 

1.  In  what  court  tested : 

(a)  Objection  to  capacity  or  sufficiency  tested  in  lower 
court,  by  rule  or  other  appropriate  proceeding. 

Goodrich  vs.  Bodley,  85  A.  625;  State  ex  rel.  Gill  vs.  Tlssot,  84  A. 
98;  Weiser  vs.  Blaese,  84  A.  833;  20  A.  390;  29  A.  697;  83  A.  928;  32 
A.814;  28  A. 871;  22A.691;  21  A.114,116;  Perrilliat  vs  Fernandez, 
16  A.  192;  Generes  vs.  Fluker,  24  A.  829;  State  ex  rel.  Belden  vs. 
Mahan,  22  A.  460;  Vredenburg  vs.  Behan,  82  A.  477. 

(b)  Appellate  court  can  not  examine  sufficiency  of  surety. 

Succession  of  Charmbury.  84  A.  25;  Stanton  vs.  Surget,  10  A.  818; 
Tanner  vs.  King,  10  A.  485;  Wood  vs.  Barrel,  14  A.  61;  Edwards 
vs.  Edwards  29  A.  697;  Huppenbauer  vs.  Durlin,  23  A.  789. 

Except  on  appeal  from  rule  testing  his  sufficiency. 

DeGruy  vs.  Aiken,  48  A.  799. 

(o)  Lower  court  may  order  substitution  of  competent  and 
sufficient  surety. 

Dumas  vs.  Mary,  29  A.  808;  Benton  vs.  Mahan,  27  A.  649;  Gray, 
Macmurdo  A  Co.  vs.  Lowe  A  Pattison,  9  A.  478. 

(d)  But  appellate  court  has  no  power  to  order  new  bond. 

Nouvet  vs.  Armant,  12  A.  72;  VIcksburg,  Shreveport  &  Texas  R. 
R.  Co.  vs.  Hempkin,  16  A.  623. 

fe)  New  bond  filed  by  consent  sufficient. 

Bndd  vs.  Stinson,  20  A.  678. 

2.  Proving  iuffieiency  ofmirety: 

(a)  Burden  on  appellant. 

Act  24  of  1876;  State  ex  rel.  Holy  land  vs.  Judge,  86  A.  787. 

(b)  Jurisprudence  formerly  otherwise. 

State  ex  reL  Boman  vs.  Judge,  2i  A.  692;  State  ex  rel.  Lynch  vs. 
Judge,  28  A.  714;  State  ex  rel.  Hays  vs.  Judge,  26  A.  616;  State 
ex  rel.  Smith  Bros.  vs.  Judge,  86  A.  739;  State  ex  rel.  Menge 
vs.  Judge,  86  A.  712;  State  ex  rel.  Favre  vs.  Judge,  28  A.  884; 
state' ex  rel.  Mitchell,  Craig  A  Co.  vs.  Judge,  21  A.  780;  21  A. 
786;  22  A.  116. 
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8.  Extent  of  liability  of  surety: 

(a)  In  suspensive  appeal,  he  is  liable  for  whole  jadgment 

27A.6S. 

(b)  In  devolutive  appeals,  he  is  liable  only   for  costs 
though  bond  be  for  greater  sum. 

Byrne  vs.  Rlddell,  4  A.  S. 

4.  Rescinding  appeal  for  insufficiency  of  surety. 

Remedy  by  appeal — not  mandamus. 

state  ex  rel.  Mange  ys.  Judge,  36  ▲.  300. 

5.  Rule  to  test  surety  on  appeal  bond  triable  in  chambers 
within  fifteen  days  after  service. 

Act  40  of  1890,  p.  88. 

6.  Where  lower  judge  declares  appeal  devolutive   and  not 
suspensive,  remedy  is  by  prohibition,  not  mandamus. 

State  ex  rel.  Johnsoa  vs.  Judge,  21  A  113;  State  ex  rel.  Staokhoaie 
▼8.  Judge,  21  A.  164;  State  ex  roL  Kearney,  Blols  A  Co.  vs.  Judge,  19 
A.  601.    See  above. 

576.  Suspensive  Appeal  Bond  When  Delivery  of  Per- 
ishable Movable  Ordered — If  the  judgment  decree  the 
delivery  of  some  movable  of  a  perishable  nature,  the  court 
shall  require  security  to  an  amount  exceeding  by  one-half 
the  estimated  value  of  such  movable. 

577.  Amount  of  Bond  When  Decree  Is  for  Delivery  of 
Real  Estate — But  if  the  judgment  decree  the  delivery  of 
real  estate,  not  of  a  perishable  nature,  security  shall  only  be 
required  to  an  amount  exceeding  by  one-half  the  estima- 
tive value  of  the   revenue  to  be  derived  from  such  real 

'  estate,  pending  the  suit,  and  for  such  further  amount  as 
the  judge  may  determine  as  surety  for  any  injury,  or 
deterioration  which  may  be  caused  to  the  estate  by  the 
appellant,  while  in  possession  of  the  same. 

1.  This  article  does  not  apply  to  judgments  touching  ri^t  of 

servitude. 

Rozier  ys.  Maglnnis,  12  A.  106. 

2.  Nor  to  judgment  affecting  mere  status  as  heir. 

state  ez  rel.  Hi okj  vs.  Judge,  20  A.  109. 
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578.  Deyolutiye  Appeal — If  the  appeal  be  taken  after 
the  delays  allowed  by  law  for  taking  an  (suspensive) 
appeal  have  expired,  or  if  the  appellant  fail  to  furnish 
the  security  required  in  the  preceding  articles,  such  ap- 
peal shall  not  stay  the  execution  of  the  judgment. 

But,  in  that  case,  no  security  shall  be  required,  except 
to  such  an  amount  as  the  court  may  determine  as  sufficient 
to  secure  the  payment  of  the  costs. 

0.  p.  593. 

Devolutive  waives  suspensive  appeal,  and  execution  may  issue 
before  expiration  of  ten  days. 

Leggett  A  Bro.  vs.  Potter/s  A.  809;  Hatch  vs.  English,  12  B.  186. 

579.  Terms  and  Conditions  of  Appeal  Bond — In  the 
appeal  bond,  it  must  be  set  forth  in  substance,  that  it  is 
given  as  surety  that  the  appellant  shall  prosecute  his 
appeal,  and  that  he  shall  satisfy  whatever  judgment  may 
be  rendered  against  him,  or  that  the  same  shall  be  satisfied 
by  the  proceeds  of  the  sale  of  his  estate,  real  or  per- 
sonal, if  he  be  cast  in  his  appeal,  otherwise  that  the 
surety  shall  be  liable  in  his  place. 

0.  p.  69.5. 

1.  Snreties  on  appeal  bond  may  limit  liability. 

Heirs  of  Bastabe  vs.  Succession  of  Denegre,  22  A.  134. 

2.  Surety's  liability  unlimited  is  equivalent  to  that  of  principal. 

OalYor,  Simmonds  A  Co.  ts.  Leoyy,  27  A.  58. 

8.  Frocess  against  surety  is  summary. 

LeBlano  vs.  Saooesslon  of  Massiea,  27  A.  821. 

4.  Unauthorized  stipulations  in  bond  will  not  invalidate  it. 
LeBlano  ▼■.  Succession  of  Massleu,  27  A.  824. 

6.   Surety's  liability  is  measured  by  judgment  rendered  on 

appeal,  not  Judgment  rendered  below. 
Cooper  and  Wife  ts.  Rhodes,  80  A.  683. 

580.  No  Suspensive  Appeal  Lies — ^When — Some  judg- 
ments, however,  are  executed  provisionally,  although  an 
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580  Appeal  from  Appointment  of  Tutors. 

appeal  has  been  taken  from  the  same  within  the  delay 
prescribed,  and  the  necessary  surety  given.  Such  judg- 
ments relate: 

1 .  Nomination  of  Tutors  and  Curators — To  the  nomi- 
nation of  tutors  and  curators  of  minors,  of  persons  absent 
or  interdicted,  and  of  vacant  successions. 

2.  Of  Sjrndics — To  the  appointment  of  syndics  of  cred- 
itors, when  the  court  orders  that  they  shall  administer 
provisionally. 

0.  p.  876, 1060, 1069. 

(A)  No  suspensive  appeal  lies  from :  • 

1.  Judgment  in  expropriation  proceedings. 

0.  0.  iGSi. 

2.  Judgment  dismissing  succession  representatives.' 

C.  0. 1160;  Soooession  of  Townsend,  87  ▲.  409. 

8.  Judgment  appointing  administrator: 

Suooession  of  Oallioim,  86  ▲.  868;  Suooesslon  of  Bedford,  88  ▲.  244. 

(a)  But  when  opponent  denies  necessity  of  administra- 
tion, he  may  appeal  suspensively  from  appointment  of 
administrator. 

state  ex  rel.  Heirs  of  Gee  ts.  Jadge,  26  A.  122. 

(h)  And  so  of  executor. 

state  ez  reL  Pierson  ts.  Judge,  22  A.  64. 

4.  Judgment  dismissing  dative  executor. 

state  ez  reL  Oommagere  ts.  Judge,  22  A.  U6;  State  vs.  Jodge,  6  A.  51S; 
State  ez  rel.  Dubaisson  ts.  Jadge,  14  A.  287;  14  A.  672. 

(a)  Or  liquidator  of  partnership. 

State  ez  rel.  Dabnlsson  ts.  Judge,  14  A.  287. 

(h)  Or  administrator. 

state  TS.  Judge,  6  A.  618;  Byrne  ts.  Blddell,  4  A.  8. 

(o)  But  suspensive  appeal  lies  from  such  part  of  judgment 
as  condemns  dismissed  administrator  in  pecuniary 
damages. 

State  TS.  Judge,  6  A.  618. 

5.  Judgment  discharging  prisoner  under  habeas  corpus, 
though  imprisonment  grew  out  of  proceedings  in  civil 
actions. 

But  see  State  ts.  Judge,  20  A.  680;  Sx  parte  Emanuel,  4  A.  424. 
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6.  Order  enjoining  certain  acts  as  nnlBances. 

Jure  YS.  Munioipality,  2  A.  822;  State  ex  rel.  Doallat  vs.  Jadge,  29 
A.  874. 

7.  Order  removing  or  appointing  under-tntor  or  tntor. 

Suooesslon  of  Menendez,  29  A.  409. 

8.  Judgment  on  role  to  show  cause  why  execution  should 
not  be  quashed.    Injunction  with  bond  necessary. 

Wiley  T8.  Woodman  A  Bement,  19  A.  210 ;  State  ts.  Judge,  9  A.  801 ;  Levi 
T8.  Oonverse,  20  A.  568;  Clement  ys.  Oakey,  2  B.  90;  Smith  ys.  Porres, 
20  A.  279. 

(B)  SuspenHve  appeal, 

1.  Is  allowed  where  not  specially  denied  by  law. 

state  ex  rel.  Oaln  yb.  Judge,  20  A.  674 ;  State  vs.  Judge,  20  A.  629;  State 
ex  rel.  Bank  ys.  Judge,  17  A.  186. 

2.  Suspensive  appeal  lies: 

(a)  From  ex  parte  order  on  creditors'  petition  compelling 
defendant  to  make  forced  surrender. 

Beder  A  Co.  rt.  Maas,  84  A.  180. 

(h)  From  order  appointing  syndic  when  court  does  not 

order  that  he  shall  administer  proyisionaUy. 
S^te  ex  rel.  Avery  A  Son  ts.  Judge,  41  A.  963. 

(o)  From  order  appointing  executor,  when  any  right  to 
appoint  at  all  is  denied. 

State  ex  rel.  Plerson  vs.  Judge,  22  A.  61;  State  ex  rel.  Arery  A 
Sons  Y8.  Judge,  41  A.  968. 

(O)  ProhibiHon  lies  to  arrest  illegal  proceedings  subsequent  to  tua- 
pensive  appeal 

state  ex  rel.  Menge  ys.  Judge,  86  A.  712. 

581.  Citation  of  Appeal — ^When  an  appeal  has  been 
taken,  and  security  given,  as  directed  by  the  court,  the 
clerk  shall  deliver  a  copy  of  the  petition  of  appeal  to  the 
sheriff,  to  be  served  on  the  appellee,  together  with  a  cita- 
tion to  appear  before  the  court  of  appeal  to  answer  within 
the  delay  hereinafter  prescribed. 

Appeal  not  dismissed: 

1.  For  defective  service. 

Borde  ys.  Ersklne,  33  A.  874;  Ratoliffe  ys.  Creditors,  14  L.  292. 

2.  Or  for  no  service  at  all  when  citation  prayed  for. 

Nelson  ys.  Beard,  16  A.  803;  Lewis  ys.  Hennen,  13  A.  259;  Broussard 
YS.  Broussard,  2  A.  769. 
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582  Citation  of  Appeal. 

582.  Mode  of  Service  of  Citation — The  sheriff  shall 
serve  the  petition  and  citation  on  the  appellee,  if  he 
reside  within  the  State,  or  his  advocate,  if  he  do  not,  by 
delivering  a  copy  of  the  same  to  such  appellee,  or  to 
his  advocate,  or  by  leaving  it  at  the  place  of  his  usual 
domicile. 

(A)  Want  of  service  or  defective  service  waived: 

1.  By  apppearanee  and  answer  to  appeal. 

Foot  vs.  City.  20  A.  22;  Lee  ts.  Goodrich,  21  A.  278;  Jones  ts.  Shrere- 
port,  28  A.  835;  Sacceaalon  of  Baumgarden,  35  ▲.  13U;  HeffnerTS. 
Hesse  A  Verges,  26  A.  148. 

2.  By  motion  to  dismiss  on  other  grounds. 

Lee  vs.  Goodrich,  21  A.  278;  Saooesslon  of  Baumgarden,  35  A.  127. 

3.  By  acceptance  of  service. 

Wood  A  Boane  vs.  Wood,  32  A  801. 

4.  And  attorneys  of  non-resident  may  acknowledge  service. 

Payne  ts.  Ferguson,  23  A.  681. 

(B)  Service  on  attorney : 

1.  It  is  only  when  appellee  is  non-resident  that  service  may 
be  made  on  attorney,  but  sherifTs  fanlt  in  making  such 
service  on  attorney  of  resident  appellee  will  not  prejudice 
appellant. 

Borde  ts.  Ersklne,  83  A.  874 ;  Jeffreys  A  Sons  vs.  Phillips,  23  A  W;  U 
A.  429. 

2.  Act  78  of  1878,  page  129,  amends  Art.  582  O.  P.,  so  as  to 
read:  ''The  sheriff  shall  serve  the  citation  of  appeal  on 
the  appellee,  if  he  reside  in  the  State,  and  on  his  advo- 
cate if  he  do  not,  and  in  default  of  advocate  on  curator  ad 
hocy  or  by  leaving  it  at  the  place  of  his  usual  domicile." 

(C)  Service  on  agent: 

1.  When  appellee  is  non-resident,  service  on  agent  is  invalid; 
service  should  be  on  attorney. 

Parker  ts.  Davis,  21  A.  157;  4  L.  817. 

2.  Prior  to  Act  78  of  1878  service  on  curator  ad  hoc  was  in- 
effectual. 

Stevenson  vs.  Edwards,  24  A.  266. 

3.  Service  on  attorney  of  resident  appellee  invalid. 

Borde  vs.  Erskine,  29  A.  822;  Batlifl  ts.  Creditors,  U  L».  292;  Jeffreys  A 
Sous  TS.  Phillips,  23  A.  207. 
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Citation  op  Appeal — ^Return  Day.  583 

(D)  Time  of  service: 

Premature  isauing  of  citation  and  service  thereof  before  filing 
of  bond  not  a  ground  for  dismissal  of  appeal. 

Beebe  vs.  Gulnault,  29  A.  796. 

583.  Citation  of  Appellee — ^Return  Day  of  Appeal — 
The  appellee  must  be  cited  to  appear  before  the  court  of 
appeal  at  its  next  term,  if  there  be  sufficient  time  for  do- 
ing so  after  allowing  the  same  delay  which  is  granted  to 
defendants  in  ordinary  suits;  and  if  there  be  no  sufficient 
time  to  admit  of  the  appellee  having  this  delay,  owing  to 
the  distance  from  his  domicile  to  the  place  where  the  court 
of  appeal  is  held,  he  shall  be  cited  to  appear  before  the 
same  at  the  subsequent  term. 

0.  p.  888. 

(A)  Citation  of  appellee : 

1.  Citation  of  appeal  necessary  when  appeal  is  by  petition, 
and  trial  elsewhere  than  place  to  which  appellee  is  cited  is 
a  nullity. 

State  ex  rel.  Baldwin  vs.  Treasurer,  27  A.  29. 

2.  Citation  essential,  except  when  appeal  is  by  motion  at 
same  term. 

Potior  Ts.  Thlbodeaox,  21  A.  $18;Tapery  vs.  Laflte,  19  A.  296;  Martin 
Ts.  Taylor  A  Pinc^ard,  21  A.  303;  MoKowen  vs.  Atkinson,  19  A.  186; 
SchtnidtYS.  Benit,  17  A.  74;  Pratt  vs.  Brwin,  5  A.  115;  Succession  of 
Holmes,  18  A.  626;  Boiling  ys.  Anderson,  10  A.  650;  Hermann  yt. 
Rivers,  9  B.  2;  St.  Romes  vs.  Maoarty,  21  A.  277. 

8.  Who  must  be  cited : 

(a)  Only  parties  appellee  need  be  cited. 

Fish  TS.  Johnson,  16  A.  29. 

(b)  All  necessary  parties  to  appeal  must  be  cited. 
Miltenberger  vs.  Estate  of  Pipes,  23  A.  267;  Sucoession  of  Perret, 

17  A.  802. 

4.  Want  of  necessary  parties  not  cured  by  request  to  restrict 
effect  of  decision  to  parties  only. 

Succession  of  Pollock,  22  A.  674. 

5.  Citation  in  proper  capacity.  Appellee  mpst  be  cited  in 
capacity  in  which  he  is  sued. 

Gamuts  ys.  Bank,  20  A.  85. 

6.  Erroneous  citation.     Time  allowed  to  correct  erroneous 

citation  where  appellant  is  without  fault. 

Hearing  A  Greig  vs.  Insurance  Company,  29  A.  832;  Querin  vs.  Bag- 
nerles,  9  L.  472;  Walker  vs.  Simon,  21  A.  669. 
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7.  Onrator  ad  hoc  to  receive  citation.    Appointment  of  cura- 
tor cki  hoc  to  receive  citation  of  appeal  not  authorised. 

Stevenson  vs.  Edwards,  24  A.  366. 

Aliter  since  Act  78  of  1878. 

8.  Nor  is  service  on  agent  of  non-resident  appellee  valid. 

Mcintosh  ¥8.  MoLeod.  21  A.  465;McMfcken  vs.  Smlth.SN.  8. 428;  4  L.li7. 

9.  Service  of  citation  on  wife.     Sufficient  if  served  on  her 
alone,  where  husband  had  authorized  the  suit. 

Mrs.  Marie  Emella  Thezan  vs.  Thezan,  28  A.  442;  DeBlano  YS.  I^raa- 
sear,  26  A.  641. 

But  it  seems  husband  must  be  mentioned  in  citation  of 
appeal. 

Reese  vs.  Ck>nyers,  16  A.  40;  7  L.  112. 

(B)  Return  day  of  appeal: 

1.  In  criminal  cases,  within  ten  days,  and  forfeiture  of  ap- 

I>earance  bond  in  criminal  case. 

Act  30  of  1878;  State  ts.  Oassldy,  7  A.  276;  State  vs.  WlUlama,  87  A.  300; 
State  TS.  Jenkins,  86  A.  866. 

2.  In  cases  involving  right  to  office,  appeal  returnable  in  tea 

days. 

Act  46,  E.  8.  1670,  Sec.  7;  Wooten  ▼•.  LeBlanc,  82  A.  692;  State  ex  reL 
Slack  YB.  Hall,  26  A.  68. 

8.  Judge  usually  fixes  return  day. 

Dejean  ys.  Stilly,  13  A.  666. 

4.  As  to  return  day  for  various  parishes. 

Act  69  of  1884,  p.  92;  Act  84  of  1890,  p.  28;  Act  12  of  1894 ;  Minor  Ya.  Badd, 

87  A.  709. 

5.  Legal  delay.  Requisite  legal  delay  must  be  given  to  ap* 
pellee. 

Picard  St  Weil  ys.  PriYal,  86  A.  870;  State  ex  rel.  Baldwin  vs.  Treu- 
arer,  26  A.  29. 

6.  Power  of  judge  to  fix  different  return  day.  When  there  is 
not  time  to  prepare  transcript,  judge  can  fix  other  retom 
day. 

Bartoll  YS.  Huguenard,  89  A.  418;  State  ys.  Judge,  9  A.  14;  Braba«o» 
YS.  City,  28  A.  64;  Section  47  of  Act  46  of  1870;  Qoodwyn  ys.  Peny  M 
Co.,  26  A.  293;  12  A.  826;  14  A.  787. 

7.  Improper  return  day  suggested  by  appellant  works  dismis- 
sal of  appeal. 

Picard  &  Weil  YS.  PriYal,  85  A.  871;  Wooten  ys.  LeBlano,  82  A. 
State  ex  rel.  Lee  ys.  Jomel  A  Burke,  85  A.  961 ;  State  ys.  Clinton,  27 
640;  Citizens'  Bank  ys.  Board  of  Liquidation,  27  A.  642;  Trlnabie 
Brichta,  10  A.  778;  8  L.  220;  12  L.  480;  Citizens'  Bank  yb.  Ruty.  X  A. 
747 ;  but  see  contra  Chaffe  A  Sons  ys.  Heyner,  81  A.  696,  and  dissent- 
ing  opinion  of  Fenner,  82  A.  696. 
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But  where  erroneous  return  day  is  not  suggested  by 
connsel,  bnt  by  jadg^,  appeal  not  dismissed. 

Bartoll  V8.  Haguenard,  89  A.  414. 

8.  Oertainty  of  retnm  day.    Designation  as  <'  first  Monday  of 
Joly,  1878,"  is  snficient. 

Succession  of  Gayle,  27  A.  547. 

(a)  Oorreotion  of  error  in  return  day  by  lower  Judge  is 
legal. 

Cramer  vs.  Brown,  26  A.  272. 

(h)  But  he  has  no  power  to  extend  return  day. 

state  YS.  Judge,  11  A.  728. 

584.  Return  of  Service  of  Citation  of  Appeal — The 

sheriff  must  make  his  return  on  the  back  of  the  petition, 
stating  how  the  same  was  notified  to  the  appellee,  in  the 
same  manner  as  when  a  defendant  is  cited  to  appear  be- 
fore a  court  of  original  jurisdiction,  and  deliver  or  trans- 
mit the  same  to  the  clerk  of  the  court  of  appeal,  before 
the  expiration  of  the  term  at  which  the  appellee  has  been 
cited  to  appear. 

0.  p.  200»  687. 

585.  Transcript  of  Appeal — After  the  appeal  has  been 
allowed,  and  the  surety  given,  the  clerk  of  the  court, 
from  whose  judgment  the  appeal  is  taken,  shall,  except  in 
cases  of  appeal  from  the  parish  courts  to  the  district  courts, 
make  a  transcript  of  all  the  proceedings,  as  well  as  of  all 
documents  filed  in  the  suit,  and  annex  to  the  same  the 
petition  of  appeal,  in  order  that  the  same  may  be  de- 
livered to  the  appellee  when  demanded. 

C^')  Transcript  of  appeal: 

1.  Records  in  appellate  court  properly  designated  by  number, 
title  and  other  descriptions  may  be  considered,  by  agree- 
ment, copied  in  transcript. 

Saocession  of  Irwin,  83  A.  64;  Vredenburg  vs.  Behan,  82  A.  663;  Wash- 
bum  vs.  Frank,  81  A.  429;  Ins.  Co.  vs.  Oosta,  82  A.  2;  Bouqullle  vs. 
Dede.  9  A.  291. 

2.  Defective  transcript  remedied  by  certiorari^  not  by  appli- 
cation for  rehearing. 

Beoas  vs.  Smith,  M  A.  189. 
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686-687  Appeals — ^Return  Day. 

8.  CoBt  of  transcript.  Appellant  primarily  reeponsible  for 
costs  of  appeal  and  clerk  may  compel  payment  before 
delivery  of  transcript. 

Act  24  of  1872. 

(a)  Prior  to  Act  24  of  1872,  appealing  plaintiff  was  re- 
quired to  pay  for  transcript. 

state  Ts.  Behrens,  17  A.  67;  State  ts.  Phelps,  6  B.  80& 

(h)  Bat  appealing  defendant  was  not. 

state  Ts.  Clerk,  22  A.  668 ;  State  vs.  Olerk,  22  A.  678, 685. 

(o)  Act  8  of  1894  compels  stenographer  to  make  dopli- 
cste  copies  of  testimony,  to  be  nsed  in  making  cran* 
script,  withoat  extra  cost. 

4.  Nmnber  of  transcripts.  Any  namber  may  be  made  to  com- 
plete record. 

Vredenburg  vs.  Behan,  82  A.  668 ;  Washburn  ts.  Frank,  81  A.  437. 

5.  Only  one  of  several  appellants  need  bring  up  transcript. 

Succession  of  Touzaune,  86  A.  420. 

6.  What  transcript  need  contain : 

Only  those  documents  or  papers  necessary  for  trill  of 
case  between  parties  to  appeaL 

Succession  of  Townsend,  86  A.  686. 

7.  Transcript  need  not  contain : 

Original  petition  of  appeal.    Oopy  suffices. 

Bums  TS.  Naughton,  24  A.  476. 

8.  Client's  duty  is  simply  to  copy ;  he  can  not  make  eTidence 
by  adding  matters. 

Starke  vs.  Bossier,  19  A.  180. 

586.  Trials  of  Appeals  De  Noto — ^All  appeals  from  the 
parish  courts  to  the  district  courts  shall  be  tried  de  novo. 
All  the  testimony  taken  in  writing  in  the  parish  court  shaE 
be  used  as  evidence  in  the  district  court,  and  all  the  orig- 
inal papers,  with  the  evidence  of  every  kind  which  is  in 
writing,  with  the  suit,  shall  be  sent  up  on  the  appeal, 
which  shall  stand  in  place  of  a  transcript. 

The  laws  relative  to  suspensive  and  devolutive  appeal 
from  judgments  in  the  district  courts  shall  be  appUcabk 
to  appeals  from  judgments  in  the  parish  courts,  and  the 
party  appellant  shall  file  the  papers  in  the  district  court  on 
or  before  the  first  day  of  the  next  term  of  said  district  court. 
(Inoperative,) 

587.  Transcript  Filed  on  Return  Day — The  appellant 
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must  return  the  said  petition  of  appeal  and  the  transcript 
of  the  proceedings  into  the  court  of  appeal,  on  the  return 
day  thereof. 

(A)  FiUng  of  Transcript: 

1.  Appeal  dismissed  if  transcript  not  filed  on  retnm  day,  or 
within  extension  of  time  when  such  obtained. 

Fierce  ts.  Oushing,  83  A.  401;  Bnoklejvs.  Leoroix,  14  A.  29;  Wagner 
YS  Hagan,  9  A.  688 ;  Pond  vs.  Horton,  7  L.  176 ;  B.  B.  Co.  ys.  Hood,  8  A. 
226;  McDowell  ys.  Peck,  6  A.  42;  Bonnable  ys.  Walter,  5  A.  744;  Leon 
YS.  Wolf  A  Bro.,  9  A.  66;  Holmes  ys.  Brown,  6  A.  294;  Pennp  ys.  Som- 
erYlUe,  3  A.  668;  Dwight  ys.  McMillln,  4  A.  360;  Annls  ys.  PurYls, 
Wood  &  Co., 6  A.  716;  Dnoourman  ys.  LeYistones,  2  A.  246;  Soooesslon 
of  Logan,  4  A.  279;  Rhea  ys.  Steamer,  16  A.  712;  Cousin  ys.  Johnson, 
21  A.  210;  Moriere  ys.  Robinson  A  Jones,  20  A.  229 ;  MoDonogh  ys.  De- 
Gruys,  10  A.  76;  Farmers'  Association  ys.  Strawbridgo,  24  A.  126. 

2.  Bnt  when  no  term  of  conrt  is  held,  filing  record  at  sub- 
sequent term  will  suffice. 

state  YS.  BYans,  11  A.  626. 

(B)  Extension  of  return  day : 

1.  Extension  will  be  granted  when  transcript  is  not  ready, 
appellant  being  without  fault. 

Massej  ys.  Helme,  16  A.  692. 

2.  Extension  must  be  granted  before  delay  has  expired. 

Soccession  of  Bergold,  23  A.  874. 

(C)  Judge  fixes  return  day :  When : 

Judge  may  fix  return  day  when  blank  is  left  for  that  purpose* 

Bank  ys.  Legendre,  86  A.  787 ;  Laicher  ys.  B.  B.  Ck>.  28  A.  820. 

588.  Failure  to  File  Transcript — If  the  appellant  neg- 
lect to  file  in  the  appellate  court  the  copy  of  the  record 
and  the  accompanying  papers  within  the  time  thus  fixed, 
the  appellee  may  apply  one  of  the  modes  mentioned  in  the 
two  following  articles,  either  to  have  execution  on  the 
judgment  or  final  judgment  on  the  appeal. 

O.  p.  844. 

F'aUure  to  file  transcript : 

1.  Extension  of  time  to  file  transcript  does  not  carry  the 
usual  three  days  of  grace. 

Van  HoYcn  ys.  Van  UoYen,  48  A.  1171;  BienYenn  ys.  Insurance  Com> 
pany,  28  A.  901 ;  Snn  Mutual  Insurance  Company  ys.  Bynum,  32  A.  28; 
LaoroizYs.  Benin,  33  A.  119;  Pierce  ys.  Gushing,  38  A.  401;  Succes- 
sion of  Gast,  42  A.  91. 
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589-590  Abandonment  of  Appeal. 

2.  Failnre  to  file  transcript  is  abandonment  of  appeal. 

sterling  vs.  Heirs  of  Sterling*  85  A.  810;  Pierce  ts  Gashing,  S3  i.  81«; 
Ducoarnean  ts.  Levistones.  4  A.  aO;  3  A.  345;  BriokeU  ts.  Ooim«r,  II 
A.  235;  Collins  ts.  Monticou,  9  A.  89;  Tarlton  ts.  Woflord.  IS  A.S9B; 
Redmond  ts.  Mann»  29  A.  149. 

Bnt  where  faUure  is  merely  to  file  transcript  containing 
suspensive  appeal,  and  deTolative  appeal  ia  snbse- 
quently  taken  within  prescriptiTe  period,  appeal  is  not 
abandoned  as  deTolutive. 

Bowie  TS.  DaTls.SS  A.  846;  Verges  ts.  Gonzales,  83  A.  414;  Johnsoa 
TS.  Clark  A  Header,  29  A.  762 ;  27  A.  244 ;  11 L.  880;  15  A.  11& 

589.  Execution  on  Certificate  of  Abandonment  of  Ap- 
peal— If  the  appellee  prefers  having  execution  on  the 
judgment,  he  may,  within  three  days  after  the  time  al- 
lowed for  the  appellant  to  file  the  record,  obtain  a  certifi- 
cate from  the  clerk  of  the  appellate  court,  declaring  that 
the  record  has  not  been  brought  up,  and  on  the  produc- 
tion of  this  certificate  in  the  lower  court,  it  shall  award 
execution  on  the  judgment,  which  then  becomes  irrevo- 
cable. 

See  Snccession  of  Andrews.  16  A.  840. 

Appellant  may  at  any  time  before  citation  of  appellee  abia- 
don  appeal  and  issue  execution  on  judgment. 

SaTole  TS.  Thibodaux,  29  A.  62;  Sntder  ts.  OoUins,  80  A.  IM. 

590.  Judgment  at  Instance  of  Appellee---If  the  appellee 
prefers  to  have  judgment  on  the  appeal,  he  may  obtain  a 
copy  of  the  record  from  the  lower  court,  and  bring  it  up 
to  the  appellate  court,  and  may  pray  for  judgment,  or  for 
the  dismissal  of  the  appeal,  in  the  same  manner  as  if  the 
record  had  been  brought  up  by  the  appellant. 

0.  p.  884. 

(A)  Dismisaal  of  appeal: 
Motion  to  dismiss  waived : 

1.  By  asking  amendment  of  Judgment. 

Jacobs  TS.  Yale  A  Bowling,  89  A.  859. 

2.  By  taking  up  case  on  merits. 

8  a.  168;  8  B.  1G9;  Olaflln  ft  Co.  ts.  Lisso  A  Sheen,  81  A.  171;  6N.8>>>^ 
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3.  By  filing  answer  though  motion  to  dismiss  pending. 

Claflln  A  O0.V8.  Lisso  A  Sheen,  81  ▲.  171;  Jones  ys.  Shrereport,  38  A. 
886. 

4.  By  request  for  fixing  of  case  for  trial. 

Golden  vs.  Board  of  School  Directors,  34  ▲.  855;  White  ys.  Magulre,  IC 
A.  887;  Creevy  vs.  Breedlove,  12  A.  745;  Temple  vs.  Marshall.  11  A. 
618;  O'BelUy  vs.  MoLeod,  2  A.  188. 

(B)  OonienU  of  motion  to  dismi88: 

Original  motion  to  dismiss  must  state  all  grounds  and  no  sub- 
sequent motion,  or  rule,  allowed  to  show  fault  of  appellant 
not  seasonably  urged. 

Sncoesslon  of  Bdwards,  84  A.  220. 

(C)  Notice  of  motion : 

Notice  of  motion  to  dismiss  must  be  given,  and  posted  notice 
without  name  of  appellant's  counsel  not  sufficient. 

Alutoal  Insurance  Company  vs.  Costa,  82  A.  6. 

(D)  Who  may  move  to  dismiss: 

One  improperly  made  party  to  appeal  can  not  demand  dis- 
missal. 

BoQtte  TS.  Bontte,  80  A.  181 ;  Succession  of  Tyson,  21  A.  117. 

591.  Appearance  and  Answer  of  Appellee — If  the  ap- 
peal have  been  duly  returned  on  the  return  day,  the  ap- 
pellee must  appear  within  the  delay  above  prescribed,  and 
file  his  answer,  praying  that  the  judgment  of  the  inferior 
court  be  affirmed,  and  the  appellant  decreed  to  pay  the 
costs. 

O.  p.  887  and  notes. 

592.  Prayer  for  Amendment  by  Appellee — Neverthe- 
less, if  the  appellee  complain  of  some  parts  of  the  judg- 
ment of  the  inferior  court,  he  may,  without  appealing 
from  the  same,  pray  it  to  be  set  aside  in  those  points  in 
which  he  believes  that  he  is  aggrieved. 

O.  p.  888,  887, 888, 889. 

1.  This  article  applies  only  where  all  the  parties  have  been 
cited,  and  all  the  issues  tried  in  first  instance  are  appealed 
from. 

Glrod  vs.  Creditors,  2  A.  546. 
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2.  Amendment  of  judgment  most  be  asked  in  answer  to  &p* 
peal,  not  in  brief  only. 

state  Y8.  Booker,  80  A.  682;  6  A.  140;  5  A.  88;  5  A.  683;  1  A.  SK). 

593.  Prescription  of  Appeal — No  appeal  will  lie,  ex- 
cept as  regards  minors,  after  a  year  has  expired,  to  be 
computed  from  the  day  on  which  the  final  judgment  was 
rendered,  if  the  party  claiming  the  same  reside  in  the 
State,  and  after  two  years,  if  he  be  absent  therefrom. 

This  delay,  as  relates  to  minors,  must  be  computed 
from  the  day  of  their  becoming  of  age. 

0.  p.  667, 672, 678, 1133. 

(A)  PreseripHon  of  appeal: 

1.  Except  in  cases  hereafter  specified,   devolutive  appeal 
prescribed  by  one  year:  which  commences  to  run— 

.(a)   From  notification,  where  judgment  is  by  defaott, 
without  personal  service. 

Verges  vs.  Gtonzales,  88  A.  414 ;  Hoffman  ts.  Howell  &  Rilef .  ^  ^ 
804;  Taylor  vs.  Woodward,  25  A.  218;  Hoffman  ra  Howell,  1<  A. 
804;  Holbrook  tb.  Bronson,  26  A.  61. 

(b)  From  time  of  notice,  in  executory  process. 

Lombas  ys.  Bobichauz,  14  A.  106;  State  ts.  Judge,  16  A  S9S;  BfUet 
vs.  Henry,  2  A.  146. 

(0)  From  adjoumnient  of  court  in  the  country  parishes. 

Phillips  vs.  Her  Creditors,  87  A.  71. 

(d)  From  time  of  filing  decree  with  clerk  and  notice  bj 
him  thereof,  to  party  or  advocate,  when  judgment 
is  rendered  in  chambers. 

Acl  72  of  1884. 

(e)  From  signing  of  judgment  in  contradictoiy  pro- 
ceedings after  personal  citation. 

HaU  vs.  Beggs,  17  A.  288 ;  Webb  vs.  Keller,  86  A.  930 ;  89  A.  980. 

2.  A8  to  absenteeSy  right  of  appeal  prescribed  by  two  yean 

from  signing. 

Consolidated  Association  vs.  Mason,  24  A.  618;  Schmidt  A  Zlegler  n- 
National  Bank,  22  A.  814 ;  Lambert  vs.  Conrad,  18  A.  146;  Suoce«»iono( 
Martin  vs.  Succession  of  Hoggatt,  87  A.  840. 

Even  when  after  death,  non-resident  is  represented  ^ 

resident  administrator. 

Succession  of  Martin  vs.  Succession  of  Hoggratt,  37  A.  341 
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8.  As  to  minoT8j  right  of  appeal  is  prescribed  by  one  year, 
computing  from  majority;  bat  where  tutor,  executor  or 
administrator  fails  to  appeal  within  legal  delay,  minor  heir 
coming  of  ag^  can  not  appeal. 

West  ▼«.  DaYi0.84  A.  867;  Aadat  vs.  Latey,  12  B.  825;  Prejean  yb,  Bobln, 
14  A.  801. 

4.  As  to  suspensive  appeal — prescription  is  ten  days. 

Boyd  YB.  lAbranohe,  86  A.  285. 

5.  And-  notice  of  judgment  may  be  served  at  domicile,  even 
as  to  married  woman. 

Holbrook  ys.  Bronson,  25  A.  61 ;  12  L.  600. 

As  to  notice  of  judgment  by  justice  of  the  peace. 

See  state  ex  rel.  Henderson  vs.  Justice,  89  A.  21. 

6.  What  days  not  counted :  Not  counting  Sundays,  nor  day 
when  judgment  signed,  nor  that  when  delay  expires. 

Tupery  vs.  Bdmondson,  29  A.  851. 

7.  No  interruption  of  prescription  of  appeal : 

Ashbey  ys.  Ashbey,  41  A.  Ill;  Qrlfflng  ys.  Bowman,  8  B.  115;  Hall  vs. 
Beggs,  17  A.289;  Knox  ys.  Daplantler,  21  A.  294;  Beat rd  vs.  Buss,  84 
A.  8X8. 

(a)  But  time  for  appealing  suspended  by  proceedings 
through  mandamus  to  compel  granting  appeal. 

Beady  ys.  City,  27  A.  169. 

(h)  Rule  to  set  aside  order  of  seizure  and  sale. 

Abrams  ys.  Jay,  16  A.  878. 

(o)  See  id.  in  actions  of  nullity. 

0.  P.  612;  St.  Bomes  ys.  Navigation  Co.,  24  A.  88L 

(d)  And  in  Federal  courts  where  such  cause  as  dvil  war 
suspended  right  of  appeal. 

The  Protector,  9  Wall.  687;  Hanger  ys.  Abbott,  6  Wall.  682. 

8.  Second  appeal  must  be  within  prescriptive  period. 

Smith  YS.  Vanhille,  11  L.  880;  Dugas  ys.  TruxlUo,  15  A.  116;  Heirs  of 
Hoover  ys.  York  A  Hoover,  85  A.  574 ;  Teatman  vs.  Lennox,  8  Peters, 
128;  19  How.  182. 

9.  Appeal  in  divorce  cases.    Thirty  days  allowed. 

Holbrook  vs  Bronson,  25  A.  61 ;  Aots  1871,  p.  151. 

10.  Appeal  in  criminal  cases — ^must  be  obtained  at  same  term 
as  judgment  rendered,  and  returnable  in  ten  days. 

State  vs.  Bums,  88  A.  868;  Aots  1878,  No.  80. 
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11.  When  appeal  considered  as  taken:  askiiig  appeal  ind 
filing  of  bond  are  initial  points  of  taking  appeal.  OitatioQ 
may  be  served  after  prescriptiye  period. 

Ulman  ft  Co.  ▼«.  Brings,  Payne  A  Co.,  83  A.  6ft5;  Bootte  ts.  Boatte,!! 
A.  181 ;  Borremire'8  Case,  10  L.  100;  Bowie  tb.  DaYls,  U  A.  347;  Qlbwt 
Ta.  Selby,  2  A.  680;  Mortee  ▼•.  Edwards,  90  A.  286;  Bank  n.  Tortittr 
27  A.  244. 

But  see  to  effect  that  in  Federal  courts  bond  maj  be  filed 
after  prescription  has  run. 

The  Dos  Hermann,  10  Wheat.  806. 

12.  Can  prescription  barring  appeal  be  waiyed? 

See  In  negative  Brooks  ts.  Morris,  U  How.  204;  Uterelner  n.  MlU«r, 
29  A.  486. 

Bat  see  to  the  effect  that  time  for  appealing  may  be  ex- 
tended by  consent. 

state  ex  rel.  B.  B.  Co.  vs.  Judge,  27  A.  607. 

18.  Prescription  of  appeal  applies : 

(a)  To  appellee,  who  most  file  transcript  within  the  yeir 
if  he  wishes  judgment  thereon  under  O.  P.  692. 

City  TS.  Adams,  28  A.  15. 

(h)  To  one  appealing  eyen  from  judgment  in  his  own 
f ayor,  as  when  appeal  is  taken  from  judgment  obtiined 
under  Act  11  of  E.  S.  1875,  which  requires  yaUdity  of 
certain  questioned  bonds  and  warrants  to  be  de- 
termined by  the  Supreme  Oourt  as  a  prerequisite  to 
a  legal  exchange  of  same  by  Board  of  liquidation  for 
bonds  authorised  to  be  issued  by  said  board  under  Act 

8  of  1874. 

Charles  ts.  Board  of  Liquidation,  87  A.  176;  State  ex  reL  Meywi 
TS.  Same,  88  A.  126;  Jardet  ts.  Same,  40  A.  879. 

594.  No  Withdrawal  of  Appeal  Except  by  Consent- 
Renewal  of  Appeal — From  the  moment  when  the  citation 
of  appeal  is  served  on  the  appellee,  the  appellant  can  not 
withdraw  his  appeal;  and  whether  the  appellee  obtain 
the  rejection  of  the  appeal  by  producing  the  record  from 
the  court  below,  or  prosecute  execution  on  the  judgment 
appealed  from,  on  the  certificate  of  the  clerk  that  tbc 
record  has  not  been  brought  up  by  the  appellant,  the  ap* 
peal  shall  be  considered  as  abandoned,  and  the  appellant 
shall  not  be  afterward  allowed  to  renew  it. 

O.  p.  491,  532,  901. 
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(A)  Renewal  qf  appeal :  When  not  permitted : 

1.  When  appellant  falls  to  file  transcript  in  time. 

Bedmond  t0.  Mann,  24  A.  149;  Dwixht  ys.  MoMillen,  4  A.  850;  Jenks  Tt. 
Bond,  8  A.  889;  Collins  vs.  Moutloon,  9  A.  89;  Dozler  YS.  Sargrent,  4  L. 
41 ;  Roberts  ys.  Benton,  I B.  100;  Williams  vs  LeBlano,  lA  A.  691 ;  Sao- 
oession  of  Andrews,  16  A.  H40;  Sharkey  ys.  Bankston,  22  A.  119; 
Briokell  vs.  Connor,  10  A.  825;  4  L.  41;  Landry  ys.  Landry,  21  A.  143; 
Sterling  ys.  Sterling,  85  A.  840;  81  A.  858;  83  A.  410;  83  A.  345;  Pieroe 
YS.  Cashing,  88  A.  810;  Succession  otLlula,  42  A.  475;  22  A.  209;  Duoour- 
nean  YS.  LcYistones,  3  A.  245;  Suooesslon  of  Logan,  4  A  279;  Copley 
YS.  Bonth.  3  A.  189;  B.  B.  Co.  ys.  Hood,  3  A.  226;  Laussade  ys.  Maury, 
81  A.  858;  Tarleton  ys.  Woflord,  15  A.  692;  World's  Exposition  ys. 
B.  B.  Co.,  89  A.  355;  BienYenu  ys.  Ins.  Co.,  32  A.  209. 

2.  When  appellant  fails  to  give  sufficient  suspensive  appeal 
bond,  and  no  other  kind  of  appeal  was  allowed. 

Johnson  ys.  Clark  A  Meader,  29  A.  762. 

8.  When  prior  appeal  by  same  party  has  taken  up  judgment 
in  its  entirety. 

Codery  ys.  Waterworks  Co.,  42  A.  441. 

4.  When  suspensive  appeal  is  abandoned,  devolutive  appeal 
is  not  thereafter  allowed. 

Laussade  ys.  Maury,  31  A.  858  ;  Collins  ys.  Monticon,  9  A.  89;  Ducour- 
neau  ys.  LeYlstones,  4  A.  80. 

(B)  When  renewal  permitted: 

1.  When  second  order  of  appeal  is  granted  within  time  for 
appealing,  and  prior  appeal  not  abandoned. 

Mortee  ys.  Bdwards,  20  A.  286;  Dngas  ys.  Truxillo,  15  A.  116;  Smith  ys. 
Vanhille,  11  L.  382;  Pierce  ys.  Cushing,  H8  A.  401;  John  ys.  Clark  A 
Meader,  29  A.  762;  Verges  ys.  Gonzales,  38  A.  410. 

2.  When  appeal  sent  to  wrong  court. 

McWilliams  ys.  Michel,  43  A.  984. 

8.  When  appellee  has  not  been  cited. 

White  YS.  Maguire,  16  A.  837. 

4.  When  first  appeal  was  from  unsigned  judgment. 

Association  ys.  Mason,  24  A.  518. 

5.  When  bond  not  yet  given  though  order  obtained;    filing 
bond  initial  step  toward  appealing. 

Bank  ys.  Fortier,  27  A.  244;  Mortee  ys.  Bdwards,  20  A.  236;  Bowie  ys. 
DaYis,  88  A.  847. 

6.  When  appeal  not  heard  on  merits,  or  was  premature. 

Hall  YS.  Beggs,  17  A.  238;  Succession  of  Planchet,  29  A.  520. 
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7.  When  suspensive  appeal  dismissed  for  insufficiency  of  tran- 
script, devolutive  appeal  may  be  taken  in  one  year. 

state  ex  rel.  Crexnonlal  vs.  Baton  Bonge,  S5  A.  1108;  Verg^  ts.  Goa* 
zalea,  88  A.  415;  16  A.  116;  27  A.  244;  Bowie  ys.  Davis,  S3  A.  348;  Bov- 
man  ys.  Kaufman,  81  A.  198;  State  ez  reLSoares  vs.  Hebrew  Congre- 
gation, 81  A.  205. 

(C)  Curator  ad  hoc  can  not  waive  right  of  appeal  direotiy  or  ta- 

directly, 

Blenvenu  ys.  Ins.  Co.,  88  A.  209. 

(D)  Separate  appeals  may  be  allowed: 

1.  To  different  appellants. 

Bowman  vs.  Kaufman,  80  A.  102L 

2.  From  injunction  of  executory  process,  and  from  process 
itself  when  grounds  are  different. 

Pargoud  YS.  BIchardson,  80  A.  1286. 

595.  Withdrawal  and  Renewal  of  Appeal— But  if  the 
appellant  wishes  to  withdraw  his  appeal  before  he  has 
cited  the  appellee,  he  may  be  allowed  to  do  so,  on  motion 
to  the  lower  court ;  and  in  such  case  he  may  renew  his 
appeal  within  the  time  herein  above  allowed. 

C.  p.  901. 

1.  By  special  legislation,  plaintiff  contestant  for  office  may 
discontinue  suit  pending  in  any  of  the  courts  of  this  State 
on  paying  costs. 

Act  40  of  1873,  p.  80. 

2.  When  appellee  is  cited  jurisdiction  attaches,  and  appeal 
can  not  be  abandoned  even  by  consent.  Consent  neither 
confers  nor  divests  jurisdiction. 

state  ex  rel.  Graham  ys.  Judge,  44  A.  698;  Succession  of  Andrews,  1< 
A.  840. 

But  before  citation  appeal  may  be  withdrawn. 

White  YS.  Maguire,  16  A.  887;  SaYoie  ys.  Thibodauz,  29  A.  S2;  Sol- 
der YS.  Collins,  80  A.  1287. 

596.  Proceedings  Against  Surety — If,  on  the  execution 
of  the  judgment  of  the  appellate  court,  there  is  not  suffi- 
cient property  of  the  appellant  to  satisfy  the  judgment 
and  costs,  the  appellee  may  obtain  judgment  against  the 
surety  given  by  the  appellant;  provided,  that  no  suit  shaU 
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be  instituted  against  such  security,  until  the  necessary 
steps  shall  have  been  taken  to  enforce  payment  against 
the  principal. 

0.  0.  8066;  C.  P.  575,  579,  727,  726. 

{A)  Prooeedinga  against  surety  on  appeal  bond.    Extent  of  liability: 
Hia  liability  can  never  exceed: 

1.  That  of  principal. 

Gilbert  YB.  Meriam,  2  A.  162;  Parhamys.  Cobb,  9  A.  426;  Friedman 
BioB.  V8.  Lemle,  88  A.  656. 

Bat  in  suspensive  appeals,  the  surety's  llabil'ty  extends 
to  amount  mentioned. 

Simon,  OnlYer  A  Co.  ▼&.  Leovy,  27  A.  58;  Diamond  ys.  Pettitt,  8 
A.  87. 

2.  Nor  can  his  liability  exceed  the  terms  of  judgment  ren- 
dered in  suit  in  which  he  is  surety ;  hence  he  will  not  be 
liable— 

(a)  For  amount  of  original  Jtuigmentj  when  his  obligation 
is  given  in  suit  for  nullity  of  said  judgment. 

Grelner  vs.  Prendergast,  8  A.  889. 

(h)  For  incidental  damages,  as  when  a  slave  sues  for  free- 
dom and  is  cast,  his  surety  liable  for  costs  and  for  sur- 
render of  slave,  but  not  for  value  of  his  services 
pending  the  litigation. 

Cartwrlght  ys.  MoMlUan,  8  A.  687. 

(o)  Or  where  third  person  appeals  suspensively  from  judg- 
ment peremptorily  mandamusing  sheriif  to  accept  bond 
tendered  for  release  of  attachment  and  where  bond  for 
appeal  is  to  satisfy  whatever  judgment  may  be  ren- 
dered against  appellant,  surety's  obligations  not  held 
to  embrace  obligation  to  satisfy  judgment  which  had 
been  rendered  against  sheriff  or  pay  general  damages 
of  appeaL 

Friedman  ys.  Lemle,  88  A.  666. 

(d)  For  amount  of  judgment  appealed  from  but  only  for 
amount  of  judgment  rendered  on  appeal. 

Cooper  and  Wife  vs.  Bhodes,  80  A.  588;  Diamond  va.  Pettitt,  8 
A.  89;  Holmes  A  Sanwloh  ys.  Steamer  Belle  Aire,  6  A.  528; 
Wilson  YS.  Ohurohman,  6  A.  469. 

(B)  Abandonment  of  appeal  iviU  not  relieve  surety, 

Oamponier  ys.  Washington,  2  A.  1018;  SImonds  ys.  Heln,  22  A.  296. 
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(C)  When  surety  ia  bound: 

1.  Surety  is  not  bonnd  until  final  jad3:in3nt  rendered.  Hence 
not  bound  when  case  merely  remanded. 

Wilson  vs.  Chorohman.  6  A.  468. 

2.  Nor  will  eureties  be  bound  where  appeal  heard,  though 
lower  court  had  rescinded  appeal  on  proof  that  suretief 
were  insufficient. 

Agelasto  vs.  MiUa,  80  A.  1846. 

(D)  Prior  eteps  againet  principal  usttally  neoeseary: 

1.  Return  nulla  bona  against  principal  is  usually  necessary. 

Folger  vs.  Palmer,  86  A.  816;  Ohalaron  vs.  MoFarlane,  9  L.  230. 

2.  When  prior  demand  and  return  nulla  bona  against  prind* 
pal  not  necessary : 

(a)  Where  principal  has  remoyed  from  parish. 

Quay  vs.  Andrews,  8  A.  141 ;  Cooper  vs.  Rhodes,  80  A.  585;  SImonds 
vs.  Hein,  22  A.  296. 

(b)  Where  principal  has  gone  into  bankruptcy. 

Wogan  vs.  Thompson,  10  A.  284. 

(c)  Where  principal  is  dead. 

DeBlanc  vs.  Levassear,  26  A.  543;  Lepretre  vs.  Barthet,  15  A.  134; 
Alley  vs.  Hawthorne,  1  A.  122;  Trimble  vs.  Birohta,  11  A.  271; 
Murlson  vs  HaUer,  20  A.  613;  Wells  vs.  fioaoh,  10  A.  645;  Boar> 
geat  vs.  Adams,  11  A.  78. 

(d)  Where  appeal  bond  is  given  on  appeal  from  decree 
for  executory  process,  only  mortgaged  property  could 
be  sold. 

Whann  vs.  Irwin,  27  A.  706 ;  Landry  vs.  Victor,  80  A.  IMS. 

(e)  Where  demand  is  vain  or  impossible,  as  when  prin- 
cipal debtor  has  made  cession  or  has  died. 

Alley  vs.  Hawthorne,  1  A.  126. 

(f)  Where  property  of  principal  is  heavily  incumbered. 

Folger  vs.  Palmer,  86  A.  814. 


(E)  Where  appellant  fails  to  file  tran8crip%  execution  may  it 

and  surety  be  field  on  failure  to  collect  from  principal, 

Moore,  Toung  &  Hyams  vs.  Lalaurle,  27  A.  646;  Champonier  vs.  WaahlB|^ 
ton,  2  A.  1013. 

(F)  Return  of  nulla  bona: 

1.  Sheriffs  return  conclusive  unt»l  successfully  traversed. 

Plnard  vs.  George,  80  A.  885. 
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2.  And  mere  allegation  of  prematurity  of  retom,  with  no 
proof  of  injnryy  will  not  help  surety. 

Tale  A  Co.  ys.  Doll,  38  A.  718;  Plnard  ys.  George,  80  A.  887;  Holmes  A 
Sanwioh  ts.  Steamer  Bell  Aire,  6  A.  623;  Slmonds  ▼&.  Hein,  23  A.  296. 

(O)  Recital  of  retwma: 

Betom  most  show  demand  on  debtor,  and  then,  failing,  upon 
plaintiff  in  execution  to  point  out  property. 

Leyols  vs.  Tblbodauz,  18  A.  264;  GayosoYt.  Hloky,  4  L.  801 ;  Oonway 
▼s.  Jones,  17  L.  416;  Lynoh  vs.  Burr,  10  B.  188;  Alley  ys.  Hawthorne, 
1  A.  128 ;  Perkins  vs.  Bard,  16  A.  444 ;  Gray  TS.  Andrews.  8  A.  141 ;  Shep- 
hard  vs.  Stewart,  20  A.  191;  Wells  ys.  Boaoh,  10  A.  544;  Bourgeat  ys. 
Adams,  11  A.  78;  SImonds  Yt.  Hein,  22  A  296. 

(H)  D^enoeM  of  9urety,     He  can  show: 

1.  That  a  legal  sale  of  his  principal's  property  could  haye 
satisfied  Judgment;  or  that  fraud  of  plaintiff  prevented 
such  satisfaction. 

Lafayette  Ins.  Oo.  ys.  Bemmers,  80  A.  1849. 

2*  That  he  is  not  surety /or  partner^  but  for  theflrmy  when  he 
is  sought  to  be  held  as  surety  for  former. 

Grief  YS.  Kirk,  17  A.  25;  Anderson  ys.  Amette,  80  A.  74. 

8.  He  can  not  urge : 

(a)  Grounds  which  might  haye  been  a  valid  defence  to 
original  action,  such  as  that  the  obligation  grew  out  of 
illicit  enterprise. 

Morrison  ys.  Butler,  20  A.  512. 

(b)  That  appellant  did  not  sign  the  bond. 

Anderson  ys.  Amette,  80  A.  74. 

597.  Foregoing  Rales  Goyern  Appeal  to  Sapreme  Court 
—The  rules  provided  in  the  preceding  articles  shall  gov- 
ern all  appeals  to  the  Supreme  Courts  whether  the  same 
be  taken  from  judgment  rendered  by  district  courts  or 
parish  courts. 

598.  Appeals  from  Parish  Courts — Appeals  taken  from 
the  judgments  of  parish  courts  shall  be  tried  de  novo^  that 
is  to  say,  that  each  of  the  parties  shall  be  allowed  to  pro- 
duce new  jevidence,  and  to  have  their  witnesses  examined 


O.  F.  1138;  42  A.  78. 

(Tnoperative  Hnoe  abolition  of  parish  courts.) 
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599.  Testimony  Taken  in  Parish  Court  Reduced  to 
Writing — Nevertheless,  if  the  testimony  given  before  the 
parish  court  be  taken  in  writing,  and  has  been  sent  with 
the  records  to  the  district  court,  the  party  in  whose  favor 
such  testimony  was  given  may  use  the  same  before  the 
district  court,  without  being  obliged  to  produce  the  wit- 
nesses in  person. 

(Inoperative,) 

600.  Rules  of  Practice  in  Supreme  Court — The  rules 
of  practice,  to  be  observed  by  the  Supreme  Court,  are 
hereby  prescribed  in  a  particular  title,  and  the  two  follow- 
ing articles. 

601.  Clerk  Must  at  Request  Take  Down  Testimony— 

Either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing,  which  shall  serve  as  a  statement  of 
facts,  if  the  parties  should  not  agree  to  one. 

C.  p.  1042. 

602.  Statement  of  Facts — ^When  the  deposition  of  wit- 
nesses have  not  been  taken  in  writing  in  the  inferior 
court,  the  party  intending  to  appeal,  or  his  advocate,  must 
require  the  adverse  party  or  his  advocate,  to  draw,  joindy 
with  him,  a  statement  of  the  facts  proved  in  the  cause,  and 
this  statement  thus  drawn  and  signed,  either  by  the  par- 
ties or  their  advocates,  shall  be  annexed  to  the  records, 
and  a  transcript  of  the  same  transmitted  to  the  Supreme 
Court. 

0.P.894. 

(A)  Statement  qf facta:  Whenmade: 

!•  Statement  of  facts  may  be  made  after  taking  of  appeaL 

state  ex  rel.  Boudreaaxvs.  Judge,  18  A.  480;  Jones  t».  Nerille,  9K. 
478;  Meeker  vs.  Galpin,  4  B.  209;  Union  Bank  ys.  WiUlams,  16  I*  Sf6; 
Trenchard  ts.  Elderkin,  8  L.  394;  6  WaU.  lU. 

2.  Not  after  filing  of  bond. 

Ix>gan  TS.  Winder,  22  A.  353;  8  L.  400;  16  L.  386;  bat  see  ooalni  HiU  it  Oow 
TS.  Tlppett,  10  A.  004. 
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8.  And  can  not  be  exacted  of  judge  at  subsequent  term  when 
his  recollection  no  longer  enables  him  to  make  it. 

Luoas  YB.  Bell,  10  A.  180;  Henri  ys.  Franclnoaes,  81  A.  856. 

(B)  Duty  of  appellant : 

1.  Appellant  should  see  to  making  statement  of  facts,  and 
appeal  dismissed  when  none  in  record. 

*  Oooley  Y8.  Broad,  29  A.  71;  Majolre  yb,  Barbln,  25  A.  667;  Johnson  TS. 
Spearing,  15  L.  282. 

2.  But  where  stenographer  fails  to  transcribe  notes,  appeal 
not  dismissed,  but  case  remanded  for  a  new  triaL 

NlcholU  YB.  Harris,  82  A.  647. 

f€)  When  statement  of  fojcU  necessary : 

Statement  of  facts  is  necessary  and  absence  thereof  works  dis- 
missal of  appeal,  where  evidence  was  giyen  in  lower  court 
and  parties  and  judge  could  not  agree. 

Henri  YS.  Franclnoaes,  81  A.  856;  Roberts  ys.  Benton,  1  B.  100;  Boiler 
Ys.  Day,  16  L.  251 ;  Olark  ys.  Laldlaw,  4  B.  880;  Thayer  ys.  Llttlefleld, 
6  B.  162 ;  Thomason  ys.  Baam,  6  L.  128;  Ylrges  ys.  Qonzales,  88  A.  410. 

(D)  When  not  necessary. 

1.  When  face  of  papers  sufficiently  show  issues  involved. 

Parish  of  St.  Martin  ex  reL  Baker  ys.  Delahoussaye,  80  A.  1092. 

2.  When  errors  of  law  alone  are  relied  on  and  seasonable  as- 
signment of  errors  is  filed. 

Saocession  of  Townsend,  86  A.  447. 

8.  When  the  appeal  is  to  court  of  appeals  on  law  points 
alone. 

state  ex  rel.  Harmony  Club  ys.  Jadge,  42  A.  1083. 

(E)  Certiorari: 

Oertiorari  useless  when  testimony  was  not  taken  down  and 

appeal  will  be  dismissed. 

Clark  YS.  Laldlaw,  4  B.  880;  Thayer  ys.  Llttlefleld,  5  B.  152;  Boberts  ys. 
Benton,  IB.  100. 

603.  Court  Shall  Make  Statement  When  Parties  Dis- 
agree— If  the  adverse  party,  when  required  to  do  so,  re- 
fuse to  join  in  making  out  the  statement  of  facts,  or  if  the 
parties  can  not  agree  as  to  the  manner  of  drawing  the 
same,  the  court,  at  the  request  of  either,  shall  make  such 
statement  according  to  their  recollection  of  the  facts,  or 
from  the  notes  they  have  taken  of  the  evidence. 

a  p.  806. 

471 


604  Nullity  of  Judgment. 

It  IB  only  after  refusal  of  adverse  party  to  join  in  maldng 
statement  that  judge  can  be  called  in. 

Castaing  vs.  Stone,  4  A.  18. 

SECTION  in. 
0/  the  Nullity  of  Judgments. 

604.  Nullity  of  Judgment  —  One  may  demand  the 
nullity  of  a  judgment  for  any  of  the  causes  provided  in 
this  section,  even  if  no  appeal  have  been  taken  from  the 
same,  or  if  the  delay  for  taking  the  same  have  expired. 

{A)  No  action  of  nuUUy  where  remedy  U  by  appeal, 

Ssterbrook  A  Galller  vs.  Gauohe,  37  A.  86;  Blanok  ys.  Speokman,  21  A.  Itt; 
Taliaferro  ys.  Steele,  14  A.  166;  Gllmore  Ya.GIlmore,  9  A.  308;  Seymoorn. 
Cooley,  9  L.  79;  33  A.  871;  but  see  CkMskfleld  ys.  Toures,  34  1l.  Itt^irben 
both  remedies  allowed  simoltaneoiisly;  see  also  State  ez  reL  Falrex 
YS.  Judge,  88  A.  938;  80  A.  879;  13  A.  736;  38  A.  147. 

B)  Direct  action  necessary;  no  collateral  attack  unless  nvMn  ii 
apparent  on  face  of  record. 

Bajoarin  ys.  Bamelll,  85  A.  788;  Blllgery  YS.  Billgery,  84  A.  888;  DstIi  ts. 
Greer,  83  A.  435;  Gasman  ys.  DePoret,  88  A.  887;  Landes  ys.  Brent,  10  How. 
848. 


C)  Judgments  of  courts  seUed  of  Jurisdiction  are  not  coUaUfobif 
attcuskabUf  e,  g, : 

1.  Judgment  of  ejectment. 

Huyghe  ys.  Brlnkman,  84  A.  881. 

2.  Judgment  granting  respite. 

Anderson  ys.  Doson  et  als.,  85  A.  917. 

8.  Judgment  appointing  administrators  and  executors. 

Duson,  Curator,  ys.  Dnpre  et  al.,  85  A.  896. 

4.  Order  appointing  judge  ad  hoc. 

state  ex  rel.  Williams  yh.  Constable,  88  A.  1418;  Gnilbean  vs.  Cor- 
mier, 83  A.  990 ;  State  ex  rel.  Fendeson,  38  A.r  83 ;  State  ex  rel.  MesUya 
YS.  Debaillion,  Judge,  86  A.  880. 

6.  Judgment  appointing  provisional  syndic. 

ClouiierTS.  Lemee  et  al.,S!fA.305;  Succession  of  Altemus,  83  A  961; 
Succession  of  Dugas,  80  A.  368. 

6.  Judgment  of  partition. 

Paul  YS.  Lamotbe,  86  A.  818;  14  A.  666;  33  A.  871;  Bayhi  ys.  Baybi.tt  A. 
539. 

7.  Judgment  recognizing  homestead. 

CalYit  YS.  Williams,  35  A.  822. 
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8.  Judgment  accepting  surrender  and  ordering  meeting  of 
creditors. 

Bajourin  vs.  Ramelli,  35  A.  783. 

9.  Judgment  however  enoneoas  when  defects  are  only  latent. 

Bledsoe  vs.  Erwin,  83  A.  618,  and  oases  cited;  Compton  ys.  Sandford, 
80  A.  888. 

10.  Judgment  appointing  tutor. 

Saooesslon  of  Garrison,  16  A.  27;  Oaillebean  vs.  Ingrouf,  14  A.  62S. 

11.  Judgment  appointing  liquidator. 

Sonthom  Mutual  Ins.  Co.  vs.  Pike,  88  A.  828. 

12.  Judgment  adjudicating  community  property. 
Succession  of  Bobinson,  23  A.  17;  Sanderson  ys.  Oarson,  2  A.  88i. 

18.  Order  of  recusation. 

state  ez  reL  Mestayer  ys.  Judge,  86  A.  828w 

14.  Judgment  appointing  tutrix. 

Succession  of  Hawkins,  85  A.  601 ;  Kent  ys.  Brown  A  Learned,  88  A. 
812,818. 

15.  Judgment  of  separation  in  property. 

Lewis  YS.  Peterkin,  89  A.  781 ;  Farwell  ys.  O'Neal,  22  A.  619;  DlnkgraYe 
YS.  NozWood,  10  A.  664;  Brown  ft  Learned  ys.  Smythe,  40  A.  826. 

16.  Judgment  appointing  under-tutor. 

Succession  of  Keller,  89  A  680;  Succession  of  Winn,  8  R.  805;  HooYer 
YS.  Sellers,  6  A.  182 ;  Thlbodanz  ys.  Thibodauz,  5  A.  608;  Martin  ys. 
Jones,  12  A.  168;  Tutorship  of  Hughes,  18  A.  880;  Oaillebeau  ys. 
Ingrouf,  14  A.  628;  Succession  of  Hawkins,  86  A.  608;  Succession  of 
Sadler  ys.  Henderson,  85  A.  829. 

17.  Judgment  in  opposition  to  tutor's  account. 

Tutorship  of  Heirs  of  Byland,  88  A.  758. 

18.  Judgment  appointing  syndic 

Cloutier  YS.  Lemee,  80  A.  805. 

19.  Judgment  against  administrator. 

Succession  of  Quin,  80  A.  948;  Succession  of  Neal,  26  A.  125. 

20.  Judgment  of  reyiyal  rendered  contradictorily  with  as- 
signee of  bankrupt  debtor. 

Ludeling  ys.  Chaffe,  40  A.  646. 

21.  Award  of  arbitrators. 

Peniston  ys.  Somers,  16  A.  679. 

22.  Judgment  adjudicating  property  to  suryiving  wife. 

Fendler  ys.  Daigre,  19  A.  190. 
28.  Judgment  by  wife  confessing  claim* 

Bell  YS.  Francke  A  Danneel,  23  A.  599. 
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(P)  CfoUateral  attack  permisMle: 

1.  Where  judgment  is  absolate  nullity: 

(a)  As  when  rendered  against  a  dead  man  eo  nomine. 

Edwards  Tt.  Whited,  39  A.  647. 

(b)  And  where  court  is  without  jurisdiction  ratUme  ma- 
ierim. 

Alter  Tt.  Plokett,  U  A.  615;  Bernard  vs.  Vlgnand,  1  S.  &.t; 
Qaine  ts.  ICayes,  2  B.  ftiO;  WlUiams  ys.  Clarke,  11  A.  ffl; 
Simpson  YS.  Hope,  28  A.  667;  Saccesslon  of  Durand,  M  A.  SI; 
Biohardson  vs.  Hunter,  28  A.  265;  Stevenson  vs.  BIser,  33  A.  O. 
D*Aroy  vs.  Ketchum,  U  How.  166;  Webster  vs.  Boed.llHov. 
487. 

(o)  But  want  of    jurisdiction  ratUme  peraonm  may  b6 
waived. 

PeronI  vs.  BIley,  89  A.  802. 

2.  Where  judgment  homologating  tutor's    account  ii  i^ 
tacked  by  third  persons. 

Snocesslon  of  Triche,  84  A.  1148. 

3.  Will  and  order  of  execution,  as  to  third  persona.    It  ii 
purely  ex  parte  and  can  not  support  plea  of  rea  judioato. 

Dalton  TS.  Wlokllfle,  86  A.  866;  Suooesslon  of  Lampton,  34  A.  Itt; 
Sophie  T8.  Duplessis,  2  A.  724;  Succession  of  Dnplessis,  10  B.  M; 
Arston  ts.  Arston,  16  A.  187;  Fuentes  ts.  Gaines,  25  A.  86;  Saoeei* 
sion  of  lAmpton,  85  A.  419. 

4.  Judgment  absolutely  null  for  defects  patent  on  face  of 
record. 

2  How.  169;  11  A.  646;  Bledsoe  TS.  Brwin,88  A.  618;  BaJooriniTS.  BsBtUt 
85  A.  788. 

e.  g.j  null  for  want  of  citation. 

Conery  ts.  Botohford,  Brown  A  Co.,  80  A.  694;  21  A.  26;  1 N.  S.  I; 
24  A.  252;  11  A.  76L 

(E)  Otfier  modes  of  procedure  resulting  in  annulling  judgmeiUi: 
1.  By  proceeding  under  certiorari  in  Supreme  Oonrt. 

state  ex  rel.  Murrero  ts.  Judge,  85  A.  216. 

2«  By  reyocatory  action,  as  in  case  debtor  attempts  to 
defraud  creditor  by  coUusiyely  proceeding  under  coTOt  ^ 
judicial  power. 

Succession  of  Britto  ts.  Succession  of  Fabre,  84  A.  848;  Fe&ssiy^ 
Gonsoulln,  U  L.  424;  Landry  ts.  Marchals,  6  A.  87;  Van  WieklsT*- 
Qarret,  14  A.  106;  Brown  ts.  Brown,  80  A.  966;  TritoheU  t».  Borddoa 
9B.  192;  Olark  ts.  Christine,  12  L.  894;  Jack  ts.  Harrison  A  Oml^ 
A.  786. 
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8.  By  opposition  to  revival  when  judgment  is  absolutely  null. 

Conery  yb.  Botohford,  Brown  A  Co.,  84  A.  523;  Folger  A  Son  vs. 
Slaughter,  88  A.  843;  Bledsoe  yb,  Erwin,  88  A.  615;  Hammett  ys. 
Sprowl,  31  A.  826;  Marbnry  ys.  Pace,  80  A.  1880;  Drogu  yb.  Moreaa, 
28  A.  178;  McStea  vb.  Botohford,  Brown  A  Co.,  29  A.  69;  LeYj  yb.  Oal- 
houn,  84  A.  41ft;  lAurent  yb.  Beelman.  80  A.  868;  King  yb.  Piokett,  83 
A.  1006;  Ckinery  yb.  Botohford,  80  A.  683. 

4.  By  petitory  action  to  recover  property  sold  in  execution 
of  judgment  null  on  face  of  record. 

Uledaoe  yb.  Erwin  et  al.,  88  A.  615. 

5.  By  action  of  nullity  of  sale  or  dation  en  paiement  against 
.  third  persons  holding  fraudulent  title  from  judgment  debtor. 

Such  third  persons,  if  not  parties  to  original  suit,  may  plead 
prescription  or  make  any  valid  defence  as  original  debtor 
might  have  done  before  judgment. 

Peoot  A  Co.  YB.  Armelin  BroB.,  31  A.  667;  Fox  yb.  Fox,  4  A.  185;  Lopes' 
HeirB  YB.  Bergel,  3  L.  300;  Dumaa  yb.  Lefebre,  10  B.  899. 

6.  By  writ  of  prohibition,  as  where  writ  of  mandamus  has 
issued  where  court  has  no  jurisdiction  to  issue  it. 

State  ex  rel.  Fernandez  yb.  HooBton,  84  A.  875. 

(F)  Not  strictly  aotUma  of  nullity: 

1.  Cognate  with  the  action  of  nullity  is  the  action  to  have 
judgment  declared  inoperative  and  void  for  subsequent 
change  in  those  conditions  which  were  the  motive  of 
judgment. 

(a)  As  where  judgment  declaring  certain  property  exempt 
from  seizure,  as  homestead,  becomes  iniquitous  and  un- 
just by  change  in  condition  of  party  sufficient  to  destroy 
claim  to  homestead. 

DenlB  YB.  Gayle,  40  A.  386;  18  A.  349;  8  A.  646;  DaYldBon  yb.  City  of 
New  OrleanB,  84  A.  170. 

(h)  As  where  decree  of  separation  of  bed  and  board  is 
nullified  by  reconciliation. 

SuccesBion  of  Liddell,  33  A.  9.  ' 

(c)  In  such  action  judgment  constitutes  res  judicata  only 
as  to  matters  and  things  existing  at  date  of  judgment. 

I^munler  yb.  McCearly,  87  A.  188;  DaYldBon  yb.  City  of  New 
OrleanB,  83  A.  1248;  CalYltt  yb.  Willi amB,  85  A.  822. 

(O)  Res  judicata  in  action  of  nullity: 

1.  Judgment  rendered  in  action  to  annul  previous  judgment 
is  res  judical  of  grounds  alleged  in  nullity  and  bars  appli- 
cation by  certiorari  to  annul  same  judgment  for  same  reasons. 

State  ex  rel.  Marrero  yb.  Judge,  85  A.  214. 
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2.  Bat  judgment  sooght  to  be  annulled  can  not  be  set  ap  as 
tea  judicata. 

Heromaa  vb.  Loaitlana  Institute  of  Deaf  and  Dumb,  34  A.  813;  Hoi' 
brook  Y8.  Holbrook,  83  A.  15;  Bdward*8  Case,  39  A.  899;  GriTOtTB. 
Louisiana  State  Bank,  81  A.  468;  Denegre  ts.  Denegre,  83  A.  G93; 
Lazarus  vs.  MoQuirk,  42  A.  199;  Anderson  ve.  Denham,  40  A.  818. 

Bat  it  can  after  lapse  of  time  for  annoUing. 

GriYOt  YS.  Louisiana  State  Bank,  31  A.  468. 

8.  Where,  howeyer,  only  gronnd  alleged  in  nullity  is  error  of 
decision  on  issues  involyed,  judgment  operates  as  a  concln- 
siye  estoppeL 

Heroman  ys.  Institute  tor  Deaf  and  Dumb,  84  A.  818. 

4.  The  estoppel  extends  to  eyery  issue  determined  in  the 
cause. 

Aurora  Yt.  West,  7  WalL  103;  a  A.  463;  19  L.  818;  5  N.  S.  664;  U1L607;14 
L.383;6N.  8.170. 

(H)  Who  may  bring  action  to  annul.* 
Third  person  haying  interest. 

Willis  YS.  Peet,  36  A.  156;  Walworth  ys.  SteYenson,  34  A.  35L 

(I)  Partie$  to  custion  to  annul: 

All  parties  to  original  judgment  are  necessary. 

Bell  YS.  Stlbernagel,  38  A.  569;  Willis  ys.  Peet,  36  A.  156;  21  A.  739;  Mor- 
ris YS.  BienYenu,  80  A.  879. 

And  only  such  parties  can  be  brought  in. 

Winn  YS.  Dickson,  15  A.  278. 

(J)  Burden  of  proof: 

Burden  on  plaintiff  in  action  of  nullity. 

Howell  YS.  City,  28  A.  681 ;  Graydon  ys.  Justus,  24  A.  233. 

AlitcTj  where  judgment  in  fayor  of  wife  against  husband  is 
attacked. 

Darcey  A  Wheeler  ys.  Labennes,  81  A.  405;  DeBlanc  ys.  DeBlaae, 
4  L.  19;  Malone  ys.  Kttohing,  10  A.  85;  Phelps  ys.  Bightor,  16  A. 
88. 

(K)  No  action  of  nullity  lies  pending  suspenHve  appeal  involvittg 

same  issues, 

Morris  ys.  BienYenu,  80  A.  878. 

(L)  Annulling  Judgment  is  Judicial  not  legislative  funcHon. 
Lanier  ys.  Galatas,  18  A.  175. 

(M)  Judgment  conclusive  until  annulled.     It  can  not  be  utterly  ig' 

noted. 

CalYitt  YS.  Williams,  85  A.  832;  DaYidson  ys.  City,  84  A.  170. 
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605.  Cattses  of  Nullity — ^The  causes  for  which  the  nul- 
lity of  a  definitive  judgment  may  be  demanded  are  two- 
fold: those  that  are  relative  to  the  form  of  proceeding, 
and  those  that  appertain  to  the  merits  of  the  question 
tried. 

606.  Vices  of  Form — The  vices  of  form  for  which  a 
judgment  can  be  annulled  are  the  following : 

1.  Judgment  Against  Person  Not  Sui  Juris  and  Not 
Represented — If  a  judgment  has  been  rendered,  even  con- 
tradictorily, against  a  person  disqualified  by  law  from  ap- 
pearing in  a  suit,  as  a  minor  without  the  assistance  of  his 
curator  or  tutor,  or  a  married  woman  without  the  author- 
ization of  her  husband  or  of  the  court; 

2.  Want  of  Citation — If  the  defendant,  although  quali- 
fied to  appear  in  a  cause,  have  been  condemned  by  de- 
fault, without  having  been  cited; 

3.  Incompetency  of  Judge  Ratione  Materia^ — ^When  the 
judgment,  though  clothed  with  all  the  necessary  formali- 
ties, has,  nevertheless,  been  given  by  a  judge  incompetent 
to  try  the  suit,  either  owing  to  the  amount  in  dispute,  or 
to  the  nature  of  the  cause ; 

4*  No  Joinder  of  Issue — If  the  defendant  has  not  been 
legally  cited,  and  has  not  entered  appearance,  joined 
issue,  or  had  not  a  regular  judgment  by  default  taken 
against  him. 

0.  p.  206,  210. 

(A)  Vioes  of  form.     Above  cases  are  exclusive: 

No  action  of  nullity  for  vices  of  form  other  than  those  enu- 
merated; cases  specified  are  exclusive.  Oases  specified  in 
0.  P.  607  are  merely  illustrative. 

Blanck  vs.  Speokman  and  Wife,  23  A.  146. 
(BJ   What  judgment  may  be  annulled: 

1.  Revived  as  well  as  original  judgment  may  be  annulled. 

McOutohen  vs.  Askew,  84  A.  841;  Folger  A  Son  vs.  Slaughter,  88  A.  843; 
Hainmett  vs.  Sprowl,  81  A.  826;  Marbury  vs.  Pace,  80  A.  1830;  MoStea 
Ti.  Ratohtord,  Brown  ft  Co.,  29  A.  69;  Drogu  vs.  Moreau,  28  A.  178. 
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And  judgment  may  be  annrilled  for  radical  defects  by  de- 
fence in  action  to  revive. 

82  A.  1006;  87  A.  716;  86^  629;  84  A.  840;  88  A.  841;  84  A.  Sao. 

2.  Judgments  against  unauthorized  married  women. 

Adle  Ts.  Anty,  6  A.  638;  Delacroix  vs.  Hart,  24  A.  141,  Saandert  ti. 
Bums,  88  A  869. 

8.  When  defendant  has  been  condemned  by  default  without 

citation. 

Walworth  vs.  Stevenson,  24  A.  288;  Morris  vs.  Bailey,  Ifi  A.  2;  Maddea 
vs.  Fielding,  19  A.  606;  Leblano  vs.  Perroox,  21  A.  26;  Jaoobs  vs. 
Frere,  28  A.  626. 

Or  pending  an  exception. 

18  A.  629 

4.  Judgment  rendered  by  judge  incompetent  ratione  materim. 

Sorrels  vs.  Stamper,  27  A.  620;  Champlln  vs.  Gordon,  21  A.  8&S;  Kd* 
wards  vs.  Edwards,  21  A.  610 ,  Hartman  vs.  Bentrope,  21  A.  662. 

And  subsequent  investiture  of  jurisdiction  will  not  core 
nullity. 

Mora  vs.  Kozac  et  aL,  21  A.  764. 

5.  Judgment  against  defendant  not  legally  cited,  and  against 
whom  no  regular  judgment  by  default  was  taken. 

Conery  vs.  Botchford,  Brown  ft  Co., 84  A. 622;  Morris  vs.  Bailey,  15  A.! 

Appearance  by  agent  of  firm  is  not  appearance  by  mem- 
bers individually,  and  judgment  against  them  nullity. 

Conery  vs.  Ratohford,  Brown  A  Co.,  84  A.  622 ;  Johnson's  Kxeca- 
tors  vs.  Brown,  18  A.  886;  Conery,  vs.  Botohford,  Brown  A  Go., 
80  A.  694. 

6.  Judgment  on  defective  citation  null  where  no  appearance 
is  made. 

Miohie  vs.  Brown,  20  A.  76;  Walworth  vs.  Stevenson,  24  A.  251 ;  Lowery 
vs.  Erwin,  6  B.  192,  206;  21  A.  269,  26;  16  A.  2;  19  A.  605. 

7.  Judgment  whete  no  default  was  taken  prior  to  confirma- 
tion. 

Washington  vs.  Haokett,  19  A.  146;  Biggin  A  Go.  vs.  Merchants'  Bank, 
19  A.  878;  Taylor  vs.  Llttell,  21  A.  665;  Haatlngton  vs.  Bank,  18  A.  asu 

8.  Judgment  where  evidence  was  on  file  but  not  introduced. 

20  A.  106;  20  A.  647. 

9.  Judgment  rendered  for  a  sum  due  as  price  of  slave. 

Consolidated  Association  of  Planters  vs.  Blanc,  26  A.  226;  Wainwri^ht 
vs.  Bridges,  19  A.  234;  Grover  vs.  Clarke,  21  A.  667. 

(0)  Judgment  may  be  in  part  valid,  in  other  part  invalid : 

1.  As  where  wife  obtains  against  her  husband  money  Judg- 
ment and  separation  in  property  with  full  adminisuration  of 
her  separate  estate. 

Vickers  vs.  Block,  Brittin  A  Co.,  81  A.  672. 
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607.  Fraud,  111  Practices,  etc. — A  definitive  judgment 
may  be  annulled  in  all  cases  where  it  appears  that  it  has 
been  obtained  through  fraud  or  other  ill  practices  on  the 
part  of  the  party  in  whose  favor  it  was  rendered;  as  if  he 
had  obtained  the  same  by  bribing  the  judge  or  the  wit- 
nesses, or  by  producing  forged  documents,  or  by  denying 
having  received  the  payment  of  a  sum,  the  receipt  of 
which  the  defendant  had  lost  or  could  not  find  at  the  time, 
but  has  found  since  the  rendering  of  the  judgment. 

0.  p.  846. 

(A)  Illustrative^  not  exclusive: 

Above  enumerated  instances  are  iUuBtrative,  not  exclofiive. 

Blanok  vs.  Speck  man,  23  A.  146;  Swain  tb.  Sampson,  6  A.  800;  Tristoe 
▼8.  Norrls,  '6  A.  646. 

fB^  F<yr  what  causes  action  of  nullity  lies:  Fraud  or  ill  practices: 

1.  Judgment  of  divorce  annuUed  for  fraud  or  iU  practices. 

Bryant  vs.  Austin,  36  A.  808. 

2.  Judgment  against  wife  on  her  confession  when  debt  is 
community's,  or  husband's. 

Strother  vs.  Hamlet  et  al.,  28  A.  889. 

(a)  Wife  is  not  estopped  by  such  confession. 

Baines  vs.  Barbridge  ft  Co.,  15  A.  628;  Bisland  vs  ProYOsty,  14  A. 
165;  Srwin  vs.  McCalop,  5  A.  173;  Bauregard  vsu  Husband,  7 
A.  294. 

(b)  Wife  may  enjoin  execution. 

Id. ;  and  Daney  and  Wife  vs.  Cobb  ft  Co.,  23  A.  823. 

8.  Judgment  rendered  on  false  documents,  or  when  instru- 
ment on  which  based  has  been  paid  and  fact  of  payment 
concealed. 

Maroy  vs.  Praeger,  34  A.  54;  Noyes  ys.  Loeb,  22  A.  48;  Beauchamp  ys. 
MoMioken,  7  N.  S.  607. 

4.  Judgment  rendered  on  debt  having  illegal  consideration — 
e.  g.,  a  slave. 

Lindstrum  ys.  Swing,  25  A.  520. 

But  generally  discovery  of  better  defence  after  judgment 
no  cause  for  annulling. 

Merchants'  Mutual  Ins.  Co  .ys.  Pointer,  22  A.  620;  Towles  vs.  Con- 
rad, 8  B.  69;  Grounz  vs.  Abat,  7  L.  17;  Broussard  ys.  Bernard, 
17  L.  216;  Mahan  vs.  Bank,  26  A.  85;  Gallagher  vs.  Michel,  26  A. 
41;  Boblohaud  vs.  Wilson,  28  A.  578;  3  A.  208. 
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6.  Judgment '  decided  on  plea — e.  g,y  prescription,  surrepti* 
tionsly  filed  after  submission  of  case,  and  without  knowledge 
of  opposing  party. 

Gayarre  vs.  MlUaadon,  23  ▲.  806. 

6.  Judgment  of  separation  in  property  between  husband  and 
wife,  and  the  judgment  is  charged  by  creditor  as  coUuBiTe 
and  fraudulent,  and  burden  on  wife  to  sustain  validity. 

Friedlander  vs.  Brooks,  86  A.  741. 

7.  Judgment  rendered  against  surety  who  after  issue  Joined 
has  paid  amount  for  which  he  signed  the  bond. 

Florat  TS.  Handy  et  al.,  86  A.  817. 

8.  Judgment  obtained  by  fraud  or  ill  practices,  where  a  court 
of  equity  would  interfere. 

Chlnn  YS.  Hurry,  1  B.  623;  Norrls  vb.  Pristoe,  8  A.  646;  Swain  ti. 
Sampson,  6  A.  799;  Perry  vs.  Rue,  81  A.  287;  Lazarus  vs.  MoQairk,  43 
A.  201 ;  United  States  ys.  Throckmorton,  96  U.  S.  61 ;  Noyes  vs.  Loeb.M 
A.  48;  Beauohamp  vs.  McMlcken,  7  N.  S.  607;  Noyes  vs.  Loeb,  tt 
A.  13. 

9.  Judgment  where  defendant  was  not  cited  and  unauthorized 
attorney  appeared. 

Maryel  vs.  Manouvrler,  14  A.  8. 

(C)  For  what  causes  and  by  whom  action  of  nuUUy  will  not  lie: 
No  action  lies : 

1.  To  annul  judgment  of  separation  in  property  by  subsequent 
creditors,  except  for  absolute  nullities. 

B|rown  and  Learned  vs.  Smythe,  40  A.  826. 

2.  To  annul  judgment  of  emancipation  at  instance  of  eman- 
cipated minor  over  protest  of  third  persons  who  have  dealt 
with  him  as  such. 

TuUIs  vs.  Watson,  86  A.  616. 

8.  To  annul  judgment  on  prescribed  note,  when  that  defence 
was  not  made. 

28  A.  678;  29  A.  696;  26  A.  86,  41. 

4.  To  annul  judgment  rendered  against  plaintiff  guilty  os 
gross  laches  and  where  grounds  of  defence  were  knows 
before  trial. 

Millaudon  vs.  Gordon,  18  A.  280;  Lanfear  vs.  Mestier,  18  A.  497;  Tristoe 
vs.  Norrls,  8  A.  646;  Swain  vs.  Sampson,  6  A.  800;  Garlick  vs.  Becse. 
8  L.  101 ;  McMlcken  vs.  Millaudon,  2  L.  160;  Winn  vs.  Womack,  13  A 
278;  Locket  vs.  Toby,  10  A.  714;  Shields  vs,  Lanna,  10  A.  198;  Dwigte 
vs.  Rich,  4  A.  210;  9  B.  177;  McRae  vs.  Purvis,  12  A.  86;  Suocession  of 
Lebren,  81  A.  213;  Ins.  Oo.  vs.  Pointer,  22  A.  620;  Chinn  vs.  MmUti- 
pallty,  1  R.628;  Perry  vs.  Rue,  81  A.  287;  Elder  vs.  City,  SI  A.  M; 
Goodrich  vs.  Hunton,  81  A.  682. 
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6^3.  Nullity  Demanded  From  Court  Rendering  Judg- 
ment or  on  Appeal — The  nullity  of  judgment  may  be  de-- 
manded  from  the  same  court  which  has  rendered  the 
same,  or  from  the  court  of  appeal  before  which  the  appeal 
from  such  judgment  was  taken,  pursuant  to  the  provisions 
hereafter  expressed. 

,    C.  p.  604,  606. 

(A)  Before  what  court  action  brought : 

1.  Usual  role  is  that  action  of  nullity  must  be  brought  before 

court  which  rendered  judgment. 

State  ex  rel.  Williams  vs.  Judge,  42  A.  78;  Jeffries  ts.  Iron  Works,  16 
A.  19;  Arthurs  vs.  SherifT,  43  A.  416,  417;  Chandler  vs  Judge,  48  A. 
825;  Id  A.  279;  »1  A.  467;  81  A.  825;  31  A.  100;  32  A.  1246;  Goodrich  T8. 
Hunton,  29  A.  872;Galbraith  vs.  Snyder,  2  A.  493;  Butman  ts.  For- 
*Bhay,  21  A.  166;  80  A.  1228;  30  A.  1360;  16  A.  27;  21  A.  166. 

2.  Injunction  forbidding  execution  of  judgment  in  advance  of 

issuance  or  application  for  issuance  of  writ  of  execution 

amounts  to  action  of  nullity  which  must  be  brought  before 

court  rendering  judgment. 

State  ex  rel.  Keiffer  Bros.  vs.  Jndge,  84  A.  89;  Stevenson  vs.  Weber,  29 
A.  108;  Goodrich  vs.  Honton,  39  A.  376. 

fB)  Exceptional  Ckises: 

1.  Where  sale  under  void  order  of  seizure  and  sale  is  sought 
to  be  annulled. 

Harrod  vs.  Voorhies,  16  L.  250;  Humphreys  vs.  Brown,  19  A.  168; 
Stapleton  vs.  Butterfleld,  84  A.  822. 

2.  Where  action  in  nullity  is  merely  incidental,  it  follows 
main  demand  though  latter  be  made  before  other  court 
than  that  which  rendered  judgment. 

Bledsoe  ys.  Erwin,  S3  A.  616;  Clark  and  Hnsband  vs.  Hebert,  16  A.  279; 
Triohel  YS.  Bordelon  et  al.,  9B.  192;  Clark  yb.  Christine;  11  L.  394; 
Raohal  ys.  Bachal  et  aL,  1 B.  116. 

Thus  injunction  may  issue  fromJS'ew  Orleans  court  arrest- 
ing execution  there  of  judgment  rendered  in  Natchi- 
toches seizing  a  claim  and  advertising  for  sale  in  New 
Orleans,  and  nullity  of  judgment  of  Natchitoches  court 
may  be  shown. 

JaokYS.  Harrison  A  Co.,  84  A.  738;  Arenstein  ys.  Weber,  21  A. 
199;  GIffen,  SmedesA  Co.  ys.  Manning,  19  A.  206;  Coleman  ys. 
Brown,  16  A.  110;  Copley  ys.  Edwards,  6  A.  618;  Hobgood  ys. 
Brown,  2  A.  823;  Galbraith  ys.  Snyder,  2  A.  492;  8  M.  61;  Lawea 
YS.  Chinn,  4  N.  S.  288;  Police  Jury  ys.  Michel,  4  A.  84. 

481 


609-610  Nullity  of  Judgment. 

8.  Where  action  to  annul  is  brought  not  by  one  of  the  orig- 
inal parties  but  by  a  creditor  or  a  third  person. 

Trlohel  vs.  Bordelon,  9  B.  193 ;  Olark  ys.  Christine,  12  L.  894 ;  Angele  de 
Sentmanat  vs.  Soale,  83  A.  611. 

(C)  District  Ckmrt  can  not  annvl  judgment  of  Supreme  Court, 

Ex  parte  Dabaqae  et  al.,  1  WalL  69;  Saooesslon  of  Martin  vs.  Saooession 
of  Hoggatt,  87  A.  840;  Melanoon  vs.  Bronssard,  2  L.  8;  bat  see  Grivot  vi. 
Bank,  31  A.  468;  Dissenting  Opinion  of  Todd,  J.,  87  A.  340;  10  A.  18;  6  A.  553; 
Rook  vs.  Williams,  18  A.  374;  Heirs  of  Stafford  vs.  Benshaw,  88  A.  445;  see 
Edwards  vs.  Whited,  29  A.  647. 

(D)  Action  of  nullity  not  removable: 

1.  Action  to  annul  not  removable  to  Federal  courts. 

Barrow  vs.  Hunton,  99  U.  8. 84;  Ooodrioh  vs.  Hunton,  29  A.  872;  Bank 
vs.  TarnbuU,  16  Wall.  195;  Dnnn  vs.  Clark,  8  Peters  1 ;  Freeman  vs. 
Howe,  24  A.  460;  but  see  Gaines  vs.  Fuentes,  92  U.  S.  10. 

(E)  Supreme  Court  can  not  annul  its  oum  judgment.    No  original 

jurisdiction  for  tha4  purpose. 

Walker  vs.  Barelli,  82  A.  1169;  Melanoon  vs.  Broussard,  2  L.  8. 

Bat  where  Supreme  Court  exercises  original  jurisdicHonj  its 
judgments  are  reviewable  on  new  trial,  action  of  nullity, 
rescission,  etc. 

Lazarus  vs.  LIoQulrk,  42  A.  194. 

609.  Nullity  Demanded  on  Appeal — The  nullity  can  be 
demanded  on  the  appeal,  only  while  the  appeal  is  still 
pending,  an  when  the  nullity  is  apparent  on  the  face  of 
the  records. 

0.  p.  604. 

Nullity  of  judgment  declared  on  appeal. 

Champlinvs.  Bakewell,  21  A.  853;  Biggin  A  Oo.  vs.  Bank,  19  A.  ITS; 
Shannon  vs.  Goffe,  15  A.  86;  Angele  de  Sentmanat  vs.  Soale,  88  A. 
611. 

610.  Nullity  Must  be  Demanded  by  Petition  and  Cita- 
tion— The  party  praying  for  the  nullity  of  a  judgment, 
before  the  court  which  has  rendered  the  same,  must 
bring  his  action  by  means  of  a  petition ;  and  the  adverse 
party  must  be  cited  to  appear,  as  in  ordinary  suits. 

C.  p.  180,  604,  616. 

(A)  By  petition  and  citation : 

1.  Be^ar  action  by  petition  when  nullities  not  patent. 

Baybi  et  al.  vs.  Bayhi  etaL,  85  A.  529. 
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%.  Suit  tor  ntillify  oan  not  be  brought  by  way  of  interventioii 

or  third  oppositioii. 

WooUolk  Tt.  Woolfolk,  ao  A.  IM. 

••  A  role  not  proper  remedy  to  cause  transfer  of  mortoaiy 
proceedings  from  one  parish  to  other  where  succession  is 
also  opened ;  effect  wonld  be  to  annul  the  Judgment  of  ap- 
pointing executrix  or  administratrix. 

Ma  pmU  Lefrano,  37  A.  666;  Saooession  of  Lee,  18  A.  at;  but  see 
Flenten'  Aasooiatioii  of  Loalsleaa  ys.  BUno,a6  A.  237,  where  Jiidg- 
ment  for  prloe  of  sUTet  was  erased  from  mortgage  oilloe  on  mla. 

(B)  Bf§  dtftfnoefor  radioal  nuUitieB: 

\m  Judgment  may  be  annulled  for  radioal  defects  by  defence 

to  action  to  revlTe  or  to  enforce. 

KliigTe.Plekell,S3A.1006;In  re  Board  of  AdmlnIe«rators»t7A.tU; 
Staoklnnise  re.  Zants,  ts  A.  639;  MoOatoben  tb.  Askew,  84  A.  840; 
V6]ger  Te.  Slaughter,  18  A.  841 ;  Ctonery  ts.  Botohford  et  al ,  84  A.  638; 
Marbnrsr  Y8.  Paee»80  A.  603;  Laurent  vs.  Beelman.  80  A.  893;  Drogo 
TS.  Moreaa,  38  A.  198;  Olark  tb.  Hebert»  16  A.  379;  MoStea  ys.  Boteb- 
ford,  39  A.  80;  Hammelt  ys.  Sprowl,  81  A.  831 

%.  And  Judgment  of  separation  from  bed  and  board  may  be 

aanulled  on  defence  of  action  for  divorce  thereon. 
Daspit  TS.  Bhringer.  83  A.  1174. 

^)  Wb  parte  annulment  of  judgments: 

Judgment  can  not  be  set  aside  by  judge  ex  parte. 

Bajouria  ys.  BamelU,  84  A.  064 ;  Ins.  Co.  ys.  DeBlano,  81  A.  108. 

0 

6ii.  Iftillity  Demandable  Though  No  Appeal  is  Taken 
—Though  there  has  been  no  appeal  within  the  delay 
prescribed  by  law,  the  nullity  of  the  judgment  may  yet 
be  demanded  by  means  of  an  action  brought  before  the 
court  which  has  rendered  the  same,  within  die  delay  here- 
after provided. 

aP.804.618. 

6ia.  Nullity  for  Want  of  Citation— Failure  to  Oppose 
SxaCtttion — ^The  nullity  of  a  judgment  rendered  against  a 
par^  without  his  having  been  cited,  or  by  an  incompetent 
^dge,  even  if  all  the  formalities  of  the  law  have  been 
observed,  may  be  demanded  at  any  time,  unless  the 
clefendant  were  present  in  the  parish,  and  yet  suffered  the 
Jii^;ment  to  be  executed  without  opposing  the  same. 
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The  same  rule  shall  govern,  as  regards  a  defendant  not 
qualified  to  appear  in  a  suit  where  judgment  has  been 
given  against  him,  if  he  suffer  the  judgment  to  be 
executed  against  his  property  without  opposing  the  same. 

0.  p.  567,  604. 

1.  Opposition  to  execution  of  judgment  mnst  not  be  mert 

protest  bat  a  suit, 

Oamos  Ts.  Sewell  et  aL,  84  A.  1096;  Parson  vs.  Henry,  43  A.  307. 

Bat  married  woman  can  not  be  estopped  by  faUare  to 
oppose  execution  of  judgment  daring  her  coverture 
ipid  she  or  her  legal  representative  may  urge  nullity  of 
judgment. 

Edwards  vs.  Edwards,  29  A.  600;  Saooession  of  Andras,  34  A 
1065;  Blenvenu  vs.  Prieur,  'iS  A.  758;  Daroy  vs.  Martin,  Cobb  & 
Co.,  23  A.  818;  Balnes  vs.  Burbrid^,  15  A.  628;  Medart  vs. 
Fasnaoh,  16  A.  661 ;  Bowman  vs.  Kaufman,  80  A.  1021. 

2.  Voluntary  execution  or  acquiescence  bars  action  of  nullity. 

Succession  of  Oorrigan,  42  A.  69;  8  A.  646;  6  A.  799;  Stackhoust;  vs. 
Zuntz,  41  A.  426. 

613.  Prescription  of  Action  to  Anntil  on  Ground  of 
Fraud — ^When  a  judgment  has  been  obtained  through 
fraud  on  the  part  of  the  plaintiff,  or  because  the  defen- 
dant had  lost  or  mislaid  the  receipt  given  to  him  by  the 
plaintiff,  the  action  for  annulling  such  judgment  must  be 
brought  within  the  year  after  the  fraud  has  been  discov- 
ered, or  the  receipt  found, 
a  p.  611. 

(A)  Prescription  of  CLction  of  nullity: 

1.  Continuous  resistance  to  enforcement  of  judgment  inter- 
rupts prescription  from  running  against  action  of  nnUity. 

Widow  St.  Homes  vs.  Canal  and  Navigation  Oompany,  24  A.  S3L 

2.  But  semble  pendency  of  appeal  does  not  suspend  prescrip- 
tion. 

Weber  vs.  Frost,  33  A.  818. 

8.  But  prescription  does  not  run  against  action  of  nullitj 

when  defendant  was  incapable  of  standing  in  judgment,  e. 

g.y  a  minor. 

DeMoss  vs.  Cobb,  Manlove  A  Co.,  38  A.  837;  35  A.  96;  S  A.  318;  31  A. 
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(B)  Prescription  one  year  in  oases  of  fraud: 

Action  of  nullity  for  fraud  prescribed  by  one  year  nmning 
from -time  of  knowledge  of  fraud. 

BowellYs.  O'Neal,  24  ▲.  622;  Bourlon  vs.  Waggaman,  28  A.  481;  Van 
Wloklevs.  Garrett,  14  A.  106;  Frerevs.  Mentz,  23  A.  646 ;  Bory  ya. 
Knox,  88  A.  879;  Peyrouz  ts.  DeBIano,  24  A.  260;  Shields  ts.  Ohase,  82 
A.  410;  Parker  Y8.  Scrogin,  11  A.  629;  28  A.  626;  Lazanis  Ys.  MoQuirk, 
42  A.  199;  Boblchaoz  Y8.  Nelson,  28  A.  678. 

(O)  Plea  of  prescription  not  appliodble : 

1.  When  consideration  of  judgment  was  slave  consideration. 

L{n<l8tram  y8.  Bwing,  26  A.  620;  21  A.  688. 

2.  When  surety  on  executor's  bond  brings  suit  to  have  bond 
canceled  when  blanks  therein  had  been  filled  up  in  pursu- 
ance of  order  thereto  by  judge. 

Oliretlen  ys,  Bzecutor,  41  A.  780. 

(D)  Initial  point  of  cwrrent  of  prescription: 

1.  Prescription  of  action  by  husband's  creditor  to  annul  sep- 
aration of  proparty  between  husband  and  wife  is  one  year 
from  date  of  creditor's  judgment. 

Darcy  Sb  Wheeler  yb.  Labennes,  81  A.  404;  Well  Y8.  Sheriff,  20  A.  247. 

2.  Prescription  does  not  run  on  an  unsigned  judgment. 

Fergaaon  Y8.  Ohastant,  86  A.  486. 

8.  Prescription  runs  from  day  judgment  became  final  on  ap- 
peal. 

Scott  Y8.  Seelyle,  88  A.  749. 

4.  Prescription  runs  from  date  of  judgment. 

Shields  YS.  Ohase,  82  A.  409;  Steyenson  ys.  Weber,  29  !i.  105;  GrlYOt  m. 
Bank,  81  A.  467. 

6.  Prescription  of  action  to  annul  judgment  for  fraud  runs 
from  date  of  discovery  of  fraud  and  is  only  interrupted  by 
service  of  citation,  not  by  mere  filing  of  suit. 

Daplessis  TS.  Siewerd,  86  A.  779;  Stafford  ys.  Smith,  6  L.  91;  Byrne  TS. 
Creditors,  S3  A.  198. 

But  see  to  the  effect  that  interruption  dates  from  filing  of 

petition. 

Satterly  ys.  Morgan,  88  A.  848;  Smith  ys.  Taylor,  10  B.  188. 

6.  Befusal  to  believe  charges  of  fraud  will  not  affect  question 
of  knowledge  of  fraud. 

Bory  YS.  Knox,  88  A.  879;  6  A.  800. 

7.  Nor  will  laches  of  party  in  failing  to  investigate  when 

clearly  put  on  inquiry. 

MiUaudon  ys.  Gordon,  18  A.  280;  Lanfear  ys.  Mestier,  18  A.  607;  Winn 
YS.  Womaok,  10  A.  278. 
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SECTION  IV. 
Of  the  Rescission  of  yudgments.    . 

614.  Rescission  of  Attachment  Judgments  by  Absentee 
— A  judgment  may  be  reversed,  if  it  has  been  rendered  on 
an  attachment  against  a  person  absent,  and  who  had  no 
knowledge  of  the  action  having  been  brought  against  him; 
if  such  person  show  that  he  was  not  indebted,  either  for  the 
whole,  or  for  part  of  the  sum  for  which  the  judgment  was 
obtained  and  his  property  sold. 

But  this  action  shall  be  prescribed  after  two  years  have 
elapsed  from  the  date  of  the  judgment. 

Bescis9Um  of  judgments : 

L  The  fact  that  a  defendant  is  an  absentee,  had  no  notice  of 
action  brought  against  him,  no  debt  was  due,  are  good 
grounds  for  action  of  nnllity  and  rescission  of  judgment. 

Keith  Y8.  Benard  A  Co.  et  aL,  18  A.  785;  5  A.  400. 

2.  Third  person  whose  property  has  been  attached  in  suit 
against  debtor  as  held  under  simulated  title  may  rescind 
judgment  if  he  be  absentee,  had  no  knowledge  of  suit  and 
he  is  also  to  disprove  validity  of  claim  against  debtor  from 
whom  he  holds  title. 

Damas  yb,  Lefebre,  10  R.  401;  Fose  ts.  Fose,  4  A.  185;  Jadson  rai  Ooa- 
nelly,  6  A.  400;  Keith  ys.  Benard  A  Co.,  18  A.  735. 

615.  Causes  for  Rescission  by  Minor — ^A  judgment  ren- 
dered against  a  minor  may  be  rescinded  if  such  minor  show 
either  that  his  cause-  has  not  been  well  defended,  or  that 
he  has  been  aggrieved  by  such  judgment. 

But  that  action  shall  be  prescribed  if  four  3rears  have 
elapsed  after  the  minor  has  arrived  at  the  age  of  majority; 
nor  can  it  be  brought  by  the  curator  or  the  tutor  during 
the  minority  of  their  ward;  provided,  that  this  article  shall 
not  be  taken  or  construed  to  imply  the  nullity  of  a  judg- 
ment where  a  minor  has  been  regularly  represented  in  a 
suit  according  to  law. 
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1.  Judgment  against  tator  is  judgment  against  minor  and  he 
can  not  avoid  it  in  settlement  of  accounts  unless  he  prove 
that  he  was  not  well  defended. 

MoWllHams  vs.  MoWlllfams,  16  A.  88. 

2.  New  tutor  appointed  vice  one  removed  can  not  stand  in 
judgment  by  which  former  tutor  seeks  cancellation  of  bond. 
This  discharge  can  not  be  had  before  majority  of  minor. 
Action  spoken  of  in  0.  P.  616  applies  to  judgments  obtained 
against  tutor  pending  tutorship  for  alleged  debts  of  minor. 

Stafford  ts.  Villain,  10  L.  839;  Eellar  y».  BIdgeley,  9  A.  42. 

6i6.  Redssion  Must  be  by  Petition  and  Citation — The 
action  for  rescinding  judgment  of  which  this  section  treats^ 
must  be  pursued  by  presenting  a  petition  to  the  court  by 
which  such  judgment  was  rendered,  and  the  adverse  party 
must  be  cited  as  in  ordinary  suits. 

0.  p.  610. 

CHAPTER  VI. 

OF   THE   PROCEEDINGS    IN   EXECUTION    OF  JUDGMENT. 

SECTION  I. 

General  Provisions. 

617.  What  Courts  Execute — ^The  execution  of  judg- 
ments belongs  to  the  courts  by  which  the  causes  have  been 
tried  in  the  first  instance,  whether  such  judgments  have 
been  afiirmed  or  reversed  on  appeal. 

(A)  Judgments  against  City  of  New  Orleans: 

1.  Act  6  of  1870  <' limits  and  restricts  the  power  of  courts  to 
issue  writs  of  mandamus  and  fieri  fadae  against  the  city  of 
New  Orleans  and  the  officers  thereof,  and  declares  the 
effect  and  prescribes  the  mode  of  satisfying  Judgments  for 
money  against  the  city  of  New  Orleans." 

2.  How  jttdffment  scUiafled:  Section  2  provides  that  final  Judg- 
ment against  city  fixes  amount  of  demand,  and  plaintiff 
causes  certified  copy  of  judgment,  of  plaintifTs  petition  and 
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defendant's  answer,  and  certificate  of  clerk  as  to  finality 
and  executory  character  of  judgment,  to  be  filed  with  con- 
troller or  auditing  officer  who  registers  judgment,  and 
rants  on  treasurer. 

8.  Nojl.  /a.  against  city  of  New  Orleans. 

Act  6  of  1870;  Sousseaa  T8.  Oity,  8S  A.  606;  New  Ortoaas  ti. 
▲.  706;  Gallena  ts.  Amy,  6  WalL  706. 

4  Registry  with  controller  is  prerequisite  to  further  proeeed* 
ings  to  satisfy  judgments.  Therefore  plaintiff  can  noi  in 
same  action  obtain  judgment  and  an  order  oompeDing  6klf 
officers  to  levy  and  collect  tax  sufficient  to  pay  jadgmenft. 

Browne  ra.  City  of  New  Orleans,  86  A.  61;  State  iK  r«L  Banger  ts. 
City  of  New  Orleans,  IS  A.  488;  Louisiana  TS.  NewOrti— n,Mm. 
8.201. 

Under  ordinary  ciroxmistances  rule  is  oftheirwiBe. 

state  ex  reL  DeLeon  rs.  City.  84  A.  4T7, 

i.  Neither  district  court  nor  Supreme  Oourt  has  jnriadiotfea 
to  issue  mandamus  to  municipal  officer  of  New  Orleans  te 
purpose  of  drawing  money  from  treasury,  and  that  whetiisr 

olaim  be  liquidated  by  judgment  or  otherwise. 

state  ex  rel.  Klein  etaL  vs.  City,  86  A.  781;  State  ex  reL  Stnosn^ 
Brown,  80  A.  80;  State  ex  rel.  Femandex  ts  Houston,  84  ▲.  SVL 

••  Where  judgment  has  been  registered  and  budget  proyidss 

no  payment,  creditor  has  remedy  by  mandamus  to  oompal 

payment  for  contract  indebtedness  arising  prior  to  Ac* 

1870. 

state  ex  reL  Oarrtere  ts.  Olty,  88  A.  886;  Loolslaaa  TS.  V«wOrt«flMb 

102  U.  8.  a08;  Wolf  TS.  Same,  108  U.  8.  866;88a8e  ex  mL 
New  Orleans,  84  A.  U46. 

T.  But  he  can  not  have  mandamus  to  satisfy  mxm&j 

in  any  other  way  than  by  payment  in  money  as  proiTidad 

by  law.     Thus  no  mandamus  lies  to  municipal  offioer  aad 

board  of  liquidation  to  satisfy  judgment  in  improreiiMBt 

bonds  though  law  proyided  that  original  debt  should  hm  m 

paid. 

state  iK  reL  Bogster  ts.  Olty  of  New  Orlaaas,  88  A.  T8Bii 

••  Judgment  null  on  its  face  will  not  be  budgeted 

damns. 

state  ex  reL  Canal  Company  ts.  CI8y»86  ▲•  IH 

(M)  No  /teK  facUu:  When: 

1.  No  fi.  fa.  issues  against  State* 
Carter  TS.  State,  48  A.  887. 
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2.  Nor  against  a  saccession. 

Leyy  ft  Sugar  ys.  Cowan  A  Mayo,  27  A.  6M;  Saooeaslon  of  Bookman,  If 
A.  868. 

(O)  Duties  of  lower  oourt  touching  execution  of  Supreme  Court  are 

purely  ministeriaU 

LoYelaooTS.  Taylor,  6  B.  92;  Oox'  BzeoatortTa.  Thomas,  11 L.  868;  Bank 
T8.  Mayor,  88  A.  406;  Holstein  va.  Henderson,  6  N.  8.276. 

(D)  On  wha4  Judgments  execution  can  not  issue: 

Decree  homologating  proceedings  of  family  meeting  which 
authorized  the  adjudication  of  community  property  to  snr- 
viving  spouse. 

Heirs  of  BiddeU  ys.  Hayes,  21  A.  648. 

(E)  On  what  judgments  execution  may  issue. 

On  revived,  as  well  as  on  original,  judgment. 
Scherrer  ys.  Oaneza,  88  A.  814. 

6i8.  Lower  Court  Executes — ^Therefore  the  court  of 
appeal,  whether  it  affirm  or  reverse  the  judgment,  or 
whether  it  has  rendered  another  definitive  judgment  in 
the  cause,  must  send  the  same  to  the  inferior  court,  in 
order  that  it  may  be  executed. 

0.  p.  915;  liBa  TS.  Terry,  15  A.  169. 

Judgment  may  he  enforced. 

1.  By  registry  of  judgment,  and  enforcement  of  Judicial  mort* 
gage  resulting  therefrom. 

Adams  A  Co.  ys.  Coons,  87  A.  807. 

2.  Lower  court  executes. 

state  TS.  Third  District  Court,  16  A.  288;  Davidson  ys.  City,  82  A.  1246. 

8.  District  court  only  acts  ministeriaUy  in  the  execution  of 
judgments  rendered  by  Supreme  Oourt  and  its  execution 
subject  to  revision. 

Ooz'  Exeontors  vs.  Thomas,  11 L.  866;  28  A.  892;  Lovelace  vs.  Taylor, 
6  B.  92 ;  state  ex  reL  Jury  ys.  Llvaudals,  89  A.  984 ;  State  ex  reL  Bank 
YS.  Mayor,  85  A.  409;  Gee  ys.  Thompson,  87  A.  696;  Holstein  ys.  Hen- 
derson, 6  N.  8.  276;  Succession  of  Trlche,  84  A.  1148. 

4.  Lower  court  judges  of  execution  when  causes  have  arisen 
since  rendition  of  judgment  by  Supreme  Court. 

Davidson  vs.  City,  82  A.  1245. 
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5.  Courfc  issuing  ezecntioii  controls  it.  Bat  when  execution 
goes  to  another  parish,  any  competent  court  of  that  paiiBh 
may  enjoin  it. 

Simpson  ts.  Hope»  33  A.  667;  see  Ante,  C.  P.  608,  (B)  2. 

6.  By  what  laws  execution  governed.  Execution  controlled 
by  laws  in  force  when  execution  was  demanded. 

DeanYS.  Oamahan,  7N.  S.  269 ;  Cooper  ts.  Hodjce,  17L.476;Pre7n 
Hebenstreit,  1  B.  666;  Cames  ys.  Bed  Biyer,  29  A.  609;  SootI  Tt-Daie, 
8  A.  258;  Bank  ys.  Markham,  8  A.  698. 

7.  Judgment  debtor  not  opposing  execution  is  estopped  from 
denying  that  judgment  is  subject  to  execution. 

Hayden  ys.  Slaughter,  48  A.  886. 

But  this  does  not  apply  where  judgment  debtor  is  not 
9ui  Juris, 

Stapleton  ys.  Butterfleld,  84  A.  822;  see  a  P.  612,  No.  1. 

619.  Recordation  of  Judgment  in  Lower  Court— This 
judgment  can  not  even  be  executed,  until  it  has  been 
recorded  in  the  records  of  the  inferior  court  which  first 
had  cognizance  of  the  cause. 

Amet  ys.  Boyer,  42  A.  833. 

(A)  When  recordation  not  necessary: 

Recording  in  lower  court  is  unnecessary  when  judgment  be- 
comes on  rendition  instantaneously  operative,  as  one  de- 
claring State  officer  ineligible  and  the  office  vacant 
state  ex  rel.  Fugh  ys.  Judge,  88  A.  1881 ;  see  also  Onrtls'  Case,  4  L  S&. 

(B)  No  formal  motion  required  to  render  judgment  executory: 

It  was  otherwise  prior  to  Act  806  of  1862. 

state  ex  rel.  Fugh  ys.  Judge,  88  A.  1887;  State  ex  rel.  BoyeeVB.Her 
ron,  24  A.  628. 

620.  Mandate  of  Supreme  Court — Recordation  and  Pro- 
cess on,  in  Lower  Court — ^This  recording  shall  be  directed 
to  be  made  by  the  party  wishing  to  make  use  of  the  judg- 
ment, but  without  any  obligation  on  his  part  to  give  pre- 
vious notice  to  the  opposite  party;  and  the  clerks  of  tk 
district  courts  shall  have  the  power  to  receive,  file  and 
record,  all  mandates  and  decrees  rendered  by  the  Su- 
preme Court,  and  to  issue  all  legal  process  thereon. 
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Penalty  when  lower  judge  and  clerk  obstruct  execution  of 
decrees  of  Supreme  Court  is  contempt. 

State  ex  rel.  Bovee  vs.  Herron,  24  A.  623. 

621.  Beneficiary  Under  Judgment  Controls  Execution — 

It  is  also  the  duty  of  the  party  wishing  to  avail  himself  of 
the  judgment,  to  follow  up  the  execution  of  it,  according 
to  the  delays  and  forms  hereafter  provided. 

(A)  Who  may  execute  Judgment  or  control  execution: 

1.  Only  party  to  record  controls  execution,  whether  original 
party  or  assignee  or  subrogee. 

state  ex  rel.  Bank  vs.  Mayor  et  al.,  35  A.  409;  Florance  vs.  Bridge,  6  A. 
786;  Fluker  vs.  Turner,  6  N.  S.  707. 

2.  Where  plaintiff  dies,  his  heirs  may  issue  execution  im- 
mediately. 

Lengendre  vs.  McDonough,  6  N.  S.  514. 

8.  But  when  defendant  dies,  judgment  must  be  declared 
executory. 

Id. 

4.  Divisible  judgment  may  be  executed  at  different  times. 

Boureniignon  vs.  Boudousquie,  7  N.  S.  157. 

5.  Separate  judgments  can  not  be  jointly  executed. 

Dngat  vs.  Babtn,  8  N.  S.  892. 

6.  Only  one  execution  at  one  time,  no  matter  how  many  de- 
fendants. 

Hudson  vs.  Dangerfleld,  2  L.  66;  Blanohard  vs.  Zaoharie,  16  L.  541. 

7.  Transferee  of  judgment  may  issue  execution  in  the  name 
of  his  transferrer. 

13  A.  825. 

8.  Or  in  his  own  name. 

8  A.  267;  Town  vs.  Couch,  7  A,  94. 

9.  And  where  a  creditor  of  suing  plaintiff  seizes  the  right  of 
action,  suit  is  thereafter  prosecuted  for  his  benefit  and 
heirs  bound  by  the  judgment. 

Bank  vs.  Miller,  45  A.  493. 

10.  Surety  who  pays  judgment  and  is  subrogated  may  issue 
execution. 

Sprigg  vs.  Beamen,  6  L.  63;  Soott  vs.  Featherstone,  5  A.  818;  Connelly 
vs.  Boarg,  16  A.  109. 
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11.  Transferrer  of  jndgpnent  may  still  control  execution,  hk 
transferee  not  opposing. 

Walker  ys.  Vlllayaso.M  A.  45;  18  A.  824. 

{B)  Who  can  not  control: 

One  not  a  party  on  the  record  and  to  whom  no  transfer  is 
shown. 

riuker  Y8.  Tumer»6  N.  S.  707;  Floranoe  Y8.  Bridge,  5  A.  785;  State  ez 
reL  Bank  ys.  Mayor,  85  A.  411 ;  WiUie  ys.  Nicholson,  24  A.  648;  1 B.  M; 
9  B,  77;  9  A.  174. 

633.  Execution  in  Unappealable  Case  Issues  at  Once— 
If  the  judgment  has  been  rendered  where  no  appeal  lies, 
or  on  confession  of  one  of  the  parties,  the  party  wishing 
to  make  use  of  it  may  prosecute  the  execution  imme- 
diately after  the  close  of  the  term,  excepting  in  the  first 
district. 

The  clause  ''  excepting  in  the  first  district,"  was  inserted  in  thte 
Article  when  the  Code  was  adopted  in  1824.  The  first  dis- 
trict then  comprised  the  parishes  of  Orleans,  St.  Bernard, 
Plaquemines,  St.  Oharles  and  St.  John  the  Baptist. 

Martin's  Dig.,  VoL  2,  p.  188. 

633.  Execution  Follows  Recordation  in  Lower  Court— 
If  the  judgment  has  been  confirmed,  or  a  new  one 
rendered  on  the  appeal,  which  pronounces  definitely  on 
the  cause,  the  execution  may  be  prayed  for,  as  soon  as  the 
judgment  has  been  recorded  in  the  inferior  cou»^,  to 
which  the  execution  is  remanded. 

624.  Execution  in  Appealable  Cases — Respecting  judg- 
ments subject  to  appeal,  the  party  in  whose  favor  one  m 
rendered  can  only  proceed  to  the  execution  after  ten  days, 
counting  from  the  notification  whicluhe  is  obliged  to  make 
to  the  opposite  party,  if  the  latter  has  not  appealed  from 
the  judgment  within  this  interval,  or  if,  having  appealed, 
he  has  failed  to  furnish  the  security  necessary  to  stop  ex- 
ecution; provided,  that  whenever  an  answer  has  been 
filed  in  a  suit,  in  which   the   defendant  has  had  personal 
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service  made  upon  him  to  appear  and  file  his  answer,  or 
when  a  judgment  has  been  rendered  in  a  case  after  answer 
filed  by  the  defendant,  or  by  the  counsel,  the  party  cast 
in  the  suit  shall  be  considered  duly  notified  of  the  judg- 
ment, by  the  fact  of  its  being  signed  by  the  judge ;  pro- 
vided, that  in  the  country  parishes  no  execution  shall  issue 
in  cases  where  an  appeal  lies,  until  ten  days  after  the  ad- 
journment of  the  court  by  which  the  judgment  was  ren- 
dered, within  which  delay  a  party  may  take  a  suspensive 
appeal,  on  filing  petition  and  appeal  bond,  as  now  pro- 
vided by  law. 

C.  p.  575. 

(A)  Execution  of  judgment  subject  to  appeal: 
See  C.  P.  675, 

Where  judgment  capable  of  suspensive  appeal,  it  is  not  ex- 
ecutory until  time  (ten  days)  within  which  such  appeal 
may  be  taken  has  elapsed. 

state  ez  rel.  Pugh  vs.  Judge,  33  A.  1387. 

(B)  Prematurity  of  execution: 

1.  Execution  premature  before  proper  notice  of  judgment  is 
given  when  that  is  necessary. 

Taylor  vs.  Woodward,  25  A.  218;  Greene  vs.  Johnson,  21  A.  464;  6  B.  20; 
8  L.  287;  19  A.  210;  20  A.  588;  15  A.  254. 

2.  Act  24  of  1876  provides  that  party  cast  shall  be  notified  of 
judgment  by  fact  of  signing  when  it  has  been  rendered  in 
suit  in  which  he  had  personal  service,  or  when  he  has  filed 
answer,  etc. 

See  De  Sentmanat  vs.  Sonle,  83  A.  610. 

(C)  Appellant  may  abandon  appeal  and  execute  at  any  time. 
Snider  vs.  Collins,  80  A.  1236;  Savoie  vs.  Tbibodaaz,  29  A.  52. 

(I>)  Effect  of  sale  pending  devolutive  appeal : 

Where  sale  is  made  on  execution  of  judgment  devolutively 
appealed  from  and  which  judgment  is  reversed,  sale  may  be 
regular  as  to  third  persons. 

Bicbardson  vs.  Smith,  26  A.  746;  Frost  vs.  McLeod,  19  A.  68. 

625.  Application  to  Clerk  for  Execution — Execution 
Against  Parishes — A  party  wishing  for  the  execution  of  a 
J-udgm^nt  which  has  been  rendered  in  his  favor  may  ap- 
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ply  for  this  purpose  to  the  clerk  of  the  court  having  cog- 
nizance of  the  case  in  the  first  instance,  who  shall  deliver 
to  him  an  order  of  execution,  according  to  the  particulars 
of  the  judgment  which  has  been  pronounced,  as  is  de- 
clared hereafter;  provided y  that  whenever  a  judgment  for 
money  is  rendered  by  any  court  of  competent  jurisdicdon 
against  a  parish  of  this  State,  the  judge  who  shall  render 
the  judgment  shall,  in  the  same  decree,  order  the  assessor 
forthwith  to  assess  a  parish  tax,  at  a  sufficient  rate  -per 
centum^  upon  the  assessment  roll  of  the  current  year,  to 
pay  and  satisfy  said  judgment,  vnth  interest  and  cost;  and 
whenever  any  judgment  for  money  has  heretofore  been 
rendered,  by  any  court  of  competent  jurisdiction,  against 
a  parish,  the  judgment  shall,  on  motion,  order  forthwith 
the  assessor  to  assess  the  tax,  as  above  provided ;  and  in 
every  such  decree  of  judgment,  the  judge  shall  provide 
that  immediately  upon  the  assessment  of  the  tax  by  the 
assessor  of  the  parish,  the  parish  tax  collector  shall  pro- 
ceed forthwith  to  collect  said  tax,  in  the  same  manner 
that  parish  taxes  are  now  collected,  and  the  proceeds  shall 
constitute  a  special  fund,  out  of  which  said  judgment, 
interest  and  cost  shall  be  paid,  and  shall  not  be  diverted 
to  any  other  purpose ;  provided y  sufficient  proof  be  fur- 
nished to  the  judge  that  there  are  no  funds  in  the  parisk 
treasury  to  satisfy  said  judgment. 

aP.64L 

N.  B.  AU  of  thl8  article  after  the  word  ^'^ ^gftfAMed'*'*  is  repe^M 
by  Act  66  of  E.  S.  of  1877,  p.  87. 

626.  Execution  Must  Be  Sealed  and  Signed — ^Terms^ 

This  order  must  be  sealed  with  the  seal  of  the  court,  and 
signed  by  the  clerk,  who  shall  direct  it  to  the  sheriff,  with 
orders  to  execute  it,  according  to  its  contents;  or  accord- 
ing to  the  directions  of  the  judgment  to  which  the  wril 
may  refer,  and  to  make  this  return  to  the  court  of  the 
manner  in  which  he  shall  have  executed  the  writ. 
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Seal  of  oonrfc  is  essential  to  validity  of  writ. 

Bonln  T8.  Dorand,  2  A.  776;  Fink  vs.  Leiande,  16  1*647;  DroiMlTS. 
Btoe,  2  a.  874 ;  King  vs.  Baker,  7  A.  670. 

627.  Endorsement  of  Sheriff — In  this  case  and  in  all 
others  where  th«  sheriff  is  charged  with  the  execution  of 
an  order  of  the  court,  he  must,  on  receiving  it,  endorse 
on  it  the  day  of  the  week,  month  and  year,  on  which  it  is 
delivered  to  him. 

• 

628.  Terms  and  Nature  of  Orders  of  Execution  —Orders 

of  execution  are  different,  according  to  the  nature  of  the 
judgments  to  be  executed ;  for  these  judgments  may  direct 
that  a  thing  shall  be  given,  or  a  thing  be  done  or  omitted» 
or  a  sum  of  money  be  paid,  and  this  variety  subjects  the  ex- 
acation  to  different  rules,  which  are  explained  in  the  two 
following  sections. 

629.  Court  Rendering  Judgfmrat  Takes  Cognisance  of 

Sxecution — It  is  for  the   court,   whether  appellate,   or 

Inferior,   which   has    rendered    the    judgment,   to    take 

c<^^izance   of  the  manner  of  its  execution,  when   the 

proper  manner  of  executing  it  is  to  be  determined. 
ap.«i7. 

1.  Sapreme  Ck>nrt  takes  cognizance  of  its  own  judgments  and 
decrees. 

Minor  TS.  Stone,  1  A.  268;  OairoU  ts.  Ohafle,  86  A.  8B;  Lamb«Ui  ts. 
8enteU,88A.  698. 

t.  District  Ooort  incompetent  to  enforce  execution  of  Judg- 
ment of  Justice  of  peace,  and  prohibition  lies  to  prevent  il. 
state  ex  reL  Police  Jury  t».  Jndge,  89  A.  984. 

8.  €k>nrtB  of  first  instance  execute  judgments  and  Supreme 
Ck>urt  wm  not  interfere  except  in  clear  cases  of  injustice. 

Oompton  T8.  Alreal,  9  A.  486;  Donnell  ts.  Parrott,  18  A.  258;  7  N.  S.  Ml; 
8  M.  68;  Dnfossat  ts.  Bems,  IS  A.  888. 

4»  District  Court  oould  not  restrain  by  injunction  executioa 
from  parish  court. 

MsQlnty  ▼■.  Blohmond,  IV  A.  606;  Bonln  ts.  Monot,  38  A.  801. 
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5.  Oases  often  arise  where  diiferent  court  must  act  ex  necet* 
iitate  rei  to  arrest  great  and  impending  injury. 

Laws  T8.  Chinn,  4  N.  8. 390;  Donnell  vs.  Parrott.,  IS  A.  253;  Dafossil 
Ts.  Berens,  18  A.  839;  Copley  vs.  Edwards,  5  A.  644;  Hobgood  rs. 
Brown,  2  A  323;  Police  Jury  ts.  Mtohel,  4  A  84;  Coleman  rs.  Brovn, 
16  A.  110;  State  ez  rel.  Osbora  vs.  Judge,  35  A.  539;  Giflen,  Smedes  A 
Co.  TS.  Manning,  10  A.  204, 206;  Arenstein  vs.  Weber,  21  A.  199;  Simp- 
son  vs.  Hope,  28  A.  057;  Sheriff  ts.  Judge,  46  A.  81. 

0.  But  defendant  in  execnticm  can  not  invoke  aid  of  any  o^et 
court  than  that  rendering  and  executing  the  judgment. 

Arthurs  ts.  Sheriff,  43  A.  417. 

7.  Oourt  which  renders  judgment  executes  it. 

Gee  TS.  Thompson,  37  A.  598;  Stafford  ts.  Benshaw,  33  A  443;  State  ex 
reL  Police  Jury  ts.  Judge,  89  A.  984. 

8.  Where  mode  of  execution  is  part  of-  decree  of  Supreme 
Oourt,  lower  court  can  not  question  its  legality. 

Stattord  ts.  Benshaw,  33  A.  443. 


SECTION  n. 

Of  the  Execution  of  yudgmentSy  Which  Require  Some- 
thing' to  be  Given  or  So^nething  to  be  Done. 

630.  Writ  of  Possession — ^When  the  judgment  directs 
one  of  the  parties  to  deliver  an  estate  to  the  other,  the 
clerk  must  issue  a  writ  of  possession,  by  which  the  sher- 
iff shall  be  enjoined  to  put  him,  in  whose  favor  the  judg- 
ment was  rendered,  in  possession  of  the  estate  and  the 

appurtenances  belonging  to  it,  according  to  the  judgment 
c.  p.  losa 

Decree  itself  need  not  direct  issuance  of  writ. 

state  ex  rel.  LeTy  ts.  Clerk,  15  A.  573. 

631.  Judgment  and  Sometimes  Petition  Aceompany 
Writ — ^This  writ  of  possession  shall  be  directed  to  the  sher- 
iff, with  a  copy  of  the  judgment,  and  even  of  the  petition 
to  which  it  refers,  if  the  party  require  it,  to  the  end  that 
the  sheriff  may  not  be  mistaken  concerning  the  nature  oi 
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the  estate  and  appurtenances  of  which  he  is  to  give  the 
possession. 

1.  Ezecntion  follows  jadgmeiit  and  judgment  is  oonstmed  by 
the  pleadings. 

See  ante  '*  JadKment ;"  Williams  ts.  Kelso,  7  L.  409;  Melancon  vs.  Daha- 
mel,  8  N.  S.  7;  Levy  ts.  Bondy,  IB  A.  578;  Copley  vs.  Bonner,  7  ▲.  679. 

2.  But  pleadings  will  not  control  unambignons  judgment. 

Ayery  ts.  Police  Jary,  75  A.  238;  14  I*  446. 

632.  Execution  of  Writ  of  Possession — If  three  da}rs 
after  the  sheriff  shall  have  served  a  copy  of  this  writ  on 
the  party  who  has  been  condemned  to  quit  the  estate,  he  ^ 
shall  refuse  to  obey  the  order  and  to  go  off,  the  sheriff 
shall  proceed  to  put  in  full  possession  of  the  estate  the 
party  who  has  obtained  the  judgment,  and  shall  compel 
the  other  to  depart,  even  by  breaking  open  the  doors,  if  it 
be  necessary,  and  by  summoning  the  posse  comitatus^  if 
resistance  be  made. 

0.  p.  763. 

633.  Compliance  With  Writ — The  party,  against  whom 
the  judgment  has  been  rendered,  shall  be  considered  to 
have  complied  with  it,  by  quitting  the  estate,  and  leaving 
the  other  party  free  to  take  possession. 

634.  Delivery  of  Specific  Thing — If  the  judgment  should 
order  the  delivery  of  a  specific  object,  the  writ  shall  di- 
rect the  sheriff,  on  failure  of  the  debtor  to  deliver  to  him 
the  specific  object,  after  three  days'  service  of  a  copy  of 
the  writ,  to  seize  the  object  wherever  it  may  be  found, 
a.nd  deliver  it  to  the  party  in  whose  favor  the  judgment 
i^as  rendered. 

635.  Damages  or  Sequestration  of  Other  Property  to 
Snforce  Writ  of  Possession — If  the  party,  who  has  been 
condemned  to  deliver  an  object,  conceals  it,  or  carries  it 
out  of  the  jurisdiction  of  the  court,  so  that  the  sheriff  can 
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not  seize  it,  the  party  in  whose  favor  the  judgment  was 
rendered,  shall  have  the  choice  either  of  institudog  an 
action  for  damages,  or  of  compelling  a  specific  execution 
of  the  judgment,  by  obtaining  a  sequestration  of  his  other 
property,  until  he  has  satisfied  it,  in  the  same  maDner  as 
is  practised  on  judgments  directing  a  specific  performance, 
as  is  stated  below. 

Remedies  indicated  above  exelnde  power  of  comt  to  pnnish 
for  contempt. 

state  ex  reL  Hero  ts.  Jndgo,  86  A.  8M. 

636.  Writ  of  Distringas — When  the  judgment  orders, 
not  the  delivering,  but  the  doing  or  refraining  from  some 
thing  specified  in  it,  if  the  party  condemned,  on  demand 
made  by  the  sheriff  that  he  shall  comply  with  it,  refuses 
or  neglects  to  do  so,  and  this  refusal  or  neglect  appears  by 
a  certificate  of  the  sheriff,  the  party  in  whose  favor  the 
judgment  was  rendered  may  obtain,  on  motion,  an  order 
to  distrain  all  the  property  movable  and  immovable  of  the 
party  who  is  in  default,  until  he  shall  have  fully  satisfied 
the  judgment. 

0.  p.  1068. 

1.  Process  by  distringas  is  given  to  enforce  Jndgmenti  tnd 
decrees  in  ordinary  judicial  proceedings,  but  where  remedy 
is  by  mandamus,  refractory  defendant  may  be  pnnislied  for 
contempt. 

state  ez  rel.  Baaman  vs.  Judge,  88  A.  48;  Board  of  Oommlulona*  ^ 
Leavenworth  vs.  SeUen,  99  U.  S.  628. 

2.  Distringas  not  proper  mode  of  executing  judgment  order- 
ing that  a  certain  dam  be  closed. 

Avery  vs.  Police  Jury,  16  A.  228. 

637.  Execution  of  Writ  of  Distringas — It  is  the  duty  of 
the  sheriff,  charged  with  the  execution  of  this  order  oi 
distringas,  to  seize   without  delay,  the  movable  and  iffl- 
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inoN  able  property  of  the  party  in  default,  and  to  receive 
the  rents,  income,  and  other  profits,  and  to  keep  the  whole 
subject  to  the  order  of  the  court,  until  the  order  shall  be 
revoked. 

1.  Rents  of  property  dedicated  to  a  parish  for  public  use  are, 
like  property  itself,  exempt  from  seizure. 

Kline  ts.  Parish  of  Asoenslon,  33  A.  565. 

2.  Property  dedicated  to  public  use  is  not  in  commerce  and 
not  subject  to  seizure. 

Burke  vs.  Wall,  29  A.  38;  Olty  of  Baton  Rouge  ts.  Bird,  21  A.  244. 

638.  Collections  Under  Distringas  May  Be  Ordered 
Paid  to  Creditor — Nevertheless,  the  court  may,  from  time 
to  time,  when  the  nature  of  the  case  requires  it,  order 
that  the  sums  arising  from  the  income  thus  collected  shall 
be  paid  to  the  party  in  whose  favor  the  judgment  was 
rendered,  if  he  demands  it,  and  gives  good  and  suflScient 
security  to  refund  the  sums  thus  paid  to  him,  when  the 
judgment  of  the  court  shall  have  been  complied  with,  and 
he  shall  have  been  paid  the  expenses  and  damages  which 
may  be  allowed  to  him,  as  provided  in  the  following 
article. 

'  639.  Quashing  Distringas — ^The  judge  may  quash  the 
order  of  distringas,  if  it  be  proved  to  him  that  the  party 
condemned  has  fully  satisfied  the  judgment,  and  has  paid 
all  the  damages  which  he  has  the  power  of  granting  to  the 
other  party. 

640.  Return  of  Sheriff — As  soon  as  the  sheriff  shall 
have  executed  the  writs  of  possession  and  order  of  dis- 
tringas which  were  directed  to  him,  he  must  return  into 
the  court  which  issued  them  the  originals  of  these  writs, 
with  his  return  indorsed,  stating  the  manner  in  which  they 
have  been  executed,  and  the  particulars  of  the  property 
distrained,  in  case  the  order  of  distringas  was  issued. 
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SECTION  in. 

Of  the  Execution  of  yudgments  Directing  the  PaymnU 

of  a  Sum  of  Money. 

§1. 
Of  the  WHt  cf  FieH  Faoitu. 

641.  Writ  of  Fieri  Facias — ^When  the  judgment  orders 

the  payment  of  a  sum  of  money,  the  party  in  whose  favor 

it  is  rendered  may  apply  to  the  clerk  and  obtcin  from 

him   a  writ  of  Jleri  facias  against  the  property  of  his 

debtor, 
a  p.  05. 

Writ  cf  fieri  faciae. 

1.  Nothing  preyents  seyeral  fi,  fas,  from  iasuing  against  siine 

property. 

Gusman  ts.  DePoret,  IS  A.  88Ql 

2.  On  what  judgmenie  fieri  faciae  ean  not  ieeue: 

(a)  Decree  homologating  deliberationB  of  family  meeting 
which  authorised  adjudication  of  community  properly 
to  snrviving  parent. 

Heirs  of  Blddell  ts.  Hayes,  31  A.  648. 

(b)  Decree  ordering  or  perpetoating  a  mandamus. 

state  ex  reL  Board  of  Police  ts.  Judge,  31  ▲.  741. 

(0)  Mere  separation  of  proper^  between  apooses,  im- 
coupled  with  judgment  for  money. 

Hardie  ts.  Tomer,  Wilson  A  Co.,  81  A..  4C9;  Oompton  ts.  Xix- 
well,  88  A.  685. 

(d)  Mere  consent  twelve  months'  bond. 

Strother  ts.  Richardson,  80  A.  1370. 

3.  On  what  judgments  fieri  fa^iioB  can  issue: 

Judgment  homologating  account  between  tator  and  wii^ 
and  fixing  a  balance. 

Tanneret  ts.  Edwards,  18  A.  606;  OapdeTlUe  ts.  Srwtii,  IS  A  Ml 

4.  No  fi.  fa,  against  city  of  New  Orleans. 

ActSofB.  8. 1870. 
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6.  Noi  against  a  raccessioii. 

Morgan  ts.  Lalanne,  83  A.  1800. 

6.  Fieri  facUu  against  debtors  in  Bolido.  Option  lies  with 
creditor  as  to  which  debtor  to  seize. 

Miohel  T8.  Benner,  24  A.  287;  Oasson  T8.  Oareton,  12  M.  486;  Blanchard 
T8.  Zaoharie,  IS  L.  041. 

7.  Redaction  of  excessiye  seizures.  That  seisnre  is  excossiye 
is  no  ground  for  injunction,  but  for  application  for  reduc- 
tion. 

0.  P.  652 ;  Lambeth  ts.  SenteU.  88  A.  684. 

642.  Garnishment — ^Reduction  of  Seizure — ^Return  of 
Writ  in  Thirty  to  Seventy  Days — ^Proceedings  Under 
Copy  of  Original  Writ — This  writ  is  directed  to  the  sheriff 
of  the  parish  where  the  property  of  the  debtor  is  situated, 
and  orders  him  to  seize  the  property  real  and  personal, 
rights  and  credits  of  the  debtor,  and  to  sell  them  to  satisfy 
the  judgment  obtained  against  him;  and  all  writs  oi  fiert 
facias^  issued  by  the  clerks  of  the  several  courts  through- 
out the  State,  shall  be  made  returnable  by  them  in  not  less 
than  thirty  nor  more  seventy  days. 

Garnishment — ^And  whenever  a  party  plaintiff  in  a  cause 
has  applied  for  a  writ  oi  fieri  facias  against  the  defendant, 
and  has  reason  to  believe  that  a  third  person  has  property 
or  effects  in  his  possession,  or  under  his  control,  belonging 
to  the  defendant,  or  is  indebted  to  him,  he  may  cause 
such  third  person  to  be  cited  to  answer,  under  oath,  such 
interrogatories  as  may  be  propounded  to  him  touching 
said  property  and  effects,  or  such  indebtedness,  in  the 
same  manner  and  with  the  same  regulations  as  are  pro- 
vided in  relation  to  garnishees  in  cases  of  attachment,  and 
pursuant  to  special  laws. 

Several  Writs — It  shall  be  lawful  for  any  judgment 
creditor,  entitled  to  execution,  to  issue  several  writs  of 
fieri  facias  to  different  parishes  at  the  same  time; 
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Reduction  of  Seizure — Provided,  that  when  the  prop- 
erty of  any  defendant  in  execution  shall  be  under  seizure, 
in  different  parishes,  at  the  same  time,  such  defendant 
shall  have  the  right  to  have  a  reduction  of  the  seizures 
which  shall  have  been  so  made,  upon  showing  that  the 
amount  of  property  so  seized  is  more  than  sufficient  to 
satisfy  his  creditors'  judgment; 

Liability  for  Damages — And  provided,  also,  that  such 
seizing  creditors  shall  be  liable  to  pay  the  defendant  in 
execution  such  damages  as  the  latter  may  have  sustained 
in  consequence  of  any  excessive  seizures  made  at  his 
instance. 

Return  of  Writ — ^Retention  of  Copy — And  in  all  cases, 
except  in  the  parish  of  Orleans,  where  a  seizure  of  prop- 
erty shall  have  been  made  under  a  writ  oi  fieri  facias^ 
and  the  officer  making  such  seizure  shall  not  be  able  to 
sell  such  property  before  the  return  day  of  the  writ,  such 
officer  shall,  nevertheless,  make  due  return  of  such  writ; 
but,  at  the  time  of  making  such  return,  he  shall  make  and 
retain  a  copy  of  the  writ,  duly  certified  by  himself;  and 
it  shall  be  his  duty  to  proceed  under  such  certified  copy, 
in  the  same  manner  as  though  the  original  writ  was  in  his 
hands,  and  to  make  due  return  thereon ; 

Copy  by  Clerk — And  in  the  parish  of  Orleans,  the 
officer,  at  the  time  of  making  return  as  aforesaid,  shall 
cause  to  be  made  by  the  clerk  of  the  court,  issuing  said 
writ,  a  duly  certified  copy  thereof;  and  it  shall  be  the 
duty  of  such  clerk  to  deliver  said  duly  certified  copy  to 
said  officer  within  twenty-four  hours  from  the  time  of 
filing  such  original  writ  and  return  thereon;  and  the 
officer  shall  proceed,  under  such  certified  copy  so 
furnished  him,  in  the  same  manner  as  though  the  original 
writ  was  in  his  hands,  and  to  make  due  return  thereon. 

0.  p.  346,  362,  368,  643,  700,  746. 
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(A)  RequiMes  of  valid  Beiaure: 

Where  from  nature  of  the  case  it  is  possible,  actual,  physi- 
cal possession  of  thing  seized  by  sheriff  is  necessary. 

Gordon  Y8.  GllfoU,  27  A.  365;  Corse  t8.  Stafford,  24  A.  263;  Kllboome 
T8.  Frellsen,  22  A.  209;  Crane,  Breed  A  Co.  vs.  Constable,  28  A.  612; 
Mlllevs.  Hebert,  19  A.  68;  Williams  ts.  Clark,  11  A.  761;  Gaines  ts. 
Merchants*  Bank,  4  A.  869;  Lockhart  vs.  Harrell,  6  A.  681;  Stockton 
TS.  Downey,  6  A.  685;  Galbralth  rs.  Synder,  2  A.  492;  Offat  ts.  Mon- 
quit,  2  A.  785;  Taylor  ts.  Stone,  2  A.  910;  DeriUe  ts.  Hayes,  28  A.  660; 
Floker  ts.  Ballard,  2  A.  888;  Simpson  ts.  Allaln,  7  B.  604;  Gallagher 
TS.AbadIc,26A.848. 

(B)  Actual  phy9ioal  poaaestUm  not  neoeatary : 

1.  In  seizures  of  real  estate  in  New  Orleans;  mere  registry  is 
sufficient. 

B.  8.  8626;  Coste  TS.  Handy,  84  A.  862;  Blder  ts.  City,  81  A.  605;  Morere 
TS.  Preston,  64  A.  874;  28  A.  678;  20  A.  678. 

2.  In  aU  ceses  where  property  is  under  lease;  mer3  notice  is 
sufficient. 

a  P.  657;  Pipkin  ts.  Sheriff,  86  A.  782;  Decoox  ts.  Bank,  2  A.  467. 

8.  The  fact  that  seized  debtor  remains  on   property  does 
not  invalidate  seizure. 

Paul  TS.  Hoss,  28  A.  852. 

(C)  Conflict  €f  Beixures: 

First  seizure  prevails,  and  stay  of  execution  thereof  stays 
other  executions. 

Denton  ts.  Woods,  19  A.  866. 

(D)  AlioBwiUof  fl.fa: 

1.  Will  not  issue: 

(a)  When  injunction  restrains    proceedings  under  the 

original. 

Byrne,  Vance  ft  Co.  ts.  Mlthoff,  24  A.  297. 

(b)  When  not  necessary,  as  for  instance,  in  tax  executions 
where  original  writ  does  not  expire. 

Marin  ts.  Sheriff,  80  A.  296. 

2.  Will  issue: 

(a)  When  original  is  returned  unsatiBfied. 

Harper  ts.  Terry,  16  A.  217. 

(b)  New  seizure  must  be  made  under  alias  fi,  fa. 

Black  TS.  Catlett,  1  B.  540;  2  L.  280. 

(B)  ArreHing  writ  of  fieri  facias : 

Original  writ  can  be  restrained  only  by  injunction;  not  by 

a  rule  to  quash. 

2  B.  90;  Wiley  ts.  Woodman  a  Bement,  16  A.  210;  LeTl  ts.  ConTerse. 
20  A.  558;  19  A.  189. 
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(F)  No  valid  seizure  i$  made: 

1.  Where  sheriff  merely  giyes  notdoe,  and  posseacioii  is  tsken 
by  his  saccessor. 

Simpson  T8.  AUain,  7  B.  601. 

2.  Where  sheriff  seizes  proceeds  of  thing  about  to  be  sold; 

thing  itself  should  be  seised. 
Ooabeaa  ts.  &.  B.  Co.,  6  B.  846. 

(Q)  To  what  MherifftDrit  directed: 

To  sheriff  of  parish  where  property  is  located. 
Leyy,  Loeb  A  Oo.  ts.  Aoklen,  87  A.  645. 

(H)  Qaimiehment  prooees  when  aneUlary  to  fi.  fa : 

1.  See  chapter  on  attachment  for  complete  discnssioB  of  gar- 
nishment. 

Ante  Art  lifietteq, 

2.  Incorporeal  rights  may  be  seized  by  mere  notice  to  debtor, 
and  this  mode  of  seiznre  does  not  ezdnde,  nor  is  excluded 
by,  garnishment  process  nnder  attachment. 

Lery,  Loeb  A  Oo.  T8.  Aoklen,  87  A.  545;  BioDonald  ts.  Insarmnoe  Com- 
pany, 82  A.  696 ;  Stookton  rs.  Downey,  6  A.  685;  Stafford  rs.  Maxwell, 
28  A.  847 ;  Bightor  ts.  Slldell,  9  A.  606 ;  Hanna  ts.  Bry ,  6  A.  656 ;  Hogwu 
TS.  MsOaflery,  88  A.  274. 

8.  Where  no  valid  writ  is  issued,  garnishment  thereunder  falls. 

Malta  TS.  Thomas,  21  A.  87;  Mathews  ts.  Insoranoe  Oompany.  X  A. 
886;  Boliteaa  ts.  Faliton,  11  B.  221;  OopweU  ts.  FretneU,  2  A.  818; 
Simpson  TS.  Allam,  7  B.  606. 

(I)  WhatoourtiseueegamiahmerU: 

Court  issuing  writ  issues  garnishment  in  cases  of  attachment^ 
but  not  in  cases  of  garnishment  under  fl,  fa,  €k>urt  of  dom- 
icile of  garnishee  must  issue. 

Marqneze  ts.  LeBlaoc,  29  A.  194 ;  Alter  ts.  Pickett,  24  A.  616;  Boobereao 
TS.  Guidry,  24  A.  811 ;  Landry  ts.  Dickson,  8  I*  127;  FaTrot  ts.  Delle 
Plane,  7  A.  239;  Featherstone  ts.  Oompton,  8  A.  880;  4  A.  685;  Kaha  A 
Biggart  TS.  Sippili,  85  A.  1040. 

(J)  Return  of  xorit  offl.  fa. : 

Writ  must  be  returned  before  return  day.  Originally  such  re- 
turn was  not  necessary  except  when  directed  by  execatioii 
creditor. 

Bowley  ts.  Kemp,  2  A.  860;  Dorsey  ts.  Bank,  5  A.  237. 

(K)  Chpyofwrit: 

L  In  the  country,  the  sheriff  makes  the  copy  duly  certified  by 
himself,  but  in  parish  of  Orleans  clerk  makes  out  duly  cer- 
tified copy. 

Blllgery  ts.  Ferguson,  80  A.  87;  Briant  ts.  Hebert,  80  A.  1129;  IS  A.  ITT. 
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2.  After  expiration  of  writ  and  without  copy,  BheriiTB  power 
to  act  iB  at  an  end. 

BiUgery  vs.  Ferguson,  80  A.  84. 

(L)  No  return  neoeosarj^ — when: 

In  writs  of  JL  /a.  to  collect  taxes. 

Bellooq  ts.  New  Orleans,  81  A.  471;  Elder  rs.  New  Orleans,  81  A.  600. 

(M)  Making  of  seizure  and  giving  of  tiottoe  muei  precede  expUroHon 
of  writ: 

1.  Retom  may  be  made  after  expiration. 

Briant  ts.  Hebert,  80  A.  1128;  Byrne  ts.  Taylor,  a  B.  841. 

2.  And  sale  may  be  made  after  expiration,  sheriif  retaining 

copy. 

Lablohe  ts.  Lewis,  13  B.  18. 

8.  But  where  copy  is  not  retained,  seizure  is  released. 

Black  TS.  Oatlett,  1  B.  540. 

(N)  Effect  of  return  of  writ : 

It  does  not  release  garnishment  or  seizure. 

Bgana,  Lea  a  Dapasseor  ts.  Brlngler,  24  A.  164;  B.  S.  Sec.  8416;  Stack- 
house  TS.  Zunts,  41  A.  419. 

Bat  when  writ  retnmed  unsatisfied,  seizure  is  abandoned 
and  released. 

Boman  ts.  Denny.  19  A.  621 ;  Black  ts.  Oatlett,  1  B.  640. 

643.  What  Property  May  Be  Seized — ^As  soon  as  the 
sheriff  has  received  this  writ,  he  must  execute  it  without 
delay,  by  seizing  the  property  of  the  debtor  which  he 
shall  find  in  his  parish,  except  such  things  as  are  men- 
tioned in  the  following  article. 

a  p.  642.  , 

fA)  What  property  may  be  seized: 

1.  Resulting  interest  of  heir  in  succ  ^ssion  may  be  seized. 

Bolsse  TS.  Diokson,  81  A.  741 ;  Heirs  of  A  y  ts.  Noble,  87  A.  667;  Morgan 
TS.  Lalanne,  82  A.  1800;  80  A.  1067. 

2.  Valid  seizure  of  interest  of  heir  should  show: 

(a)  Complete  list  of  assets  and  liabilities  of  the  estate. 

Id. ;  Gales  ts.  Christy*  4  A.  296. 

(h)  Appraisement  of  such  interest  as  a  single  undivided 

thing,  deducting  debts  and  charges. 

Hickman  ts.  Freret,  80  A.  1067;  Nobles  ts.  Nettles,  8  B.  182;  Vayo 
TS.  Strood,  12  B.  106;  Diamond  ts.  Courtney,  12  A.  26L 
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8.  Bight  of  action,  as  well  as  Judgment,  may  be  aeised. 

Jack  T8.  Harrison,  84  A.  788;  Stafford  ts.  Maxwell,  28  A.  847;  HacaU 
T8.  MoOaffery,  88  A.  374. 

4.  But  not  right  to  an  injunction* 

Nugent  vs.  MoOaffery,  88  A.  274. 

6.  Nature  of  right  seiied  should  be  spedflcally  stated. 

Qales  TS.  Christy,  4  A.  396;  MoDonogh  ts.  GraTler's  Corator,  9  L.  50; 
Plokergill  ts.  Brown,  7  A.  804. 

6.  Dotal  property  after  dissolution  of  marriage. 

BonTlIIaIn  ts.  Bourg,  16  A.  866;  Qaerin  ts.  BlTarde,  8  B.  457. 

7.  Interest  of  debtor  in  stock  of  goods  may  be  seised. 

Fleytas  ts.  Pouts,  16  A.  414. 

8.  Promissory  note  or  draft  may  be  seized: 

(a)  Requisites  of  seizure :  Actual  physical  possession  by 
sheriff  when  note  is  negotiable  and  has  not  matured. 

Miller  TS.  Streeder,  18  A.  66 ;  Soott  ts.  Neblett,  6  A.  183 ;  Harris  tb. 
Bank,  6  A.  689;  Anderson  ts.  Valentine,  16  A.  880;  BIgtalor  tl 
Phelps,  16  A.  106;  Oalnes  ts.  Bank,  4  A.  809;  Flnker  ts.  Bnllard, 
3  A.  888 ;  Oalbral  th  ts.  Snyder,  3  A.  493 ;  Taylor  ts.  Stone,  3  A.  91Il 

(h)  Uia  possession  of  clerk  of  court,  he  may  be  ordered 

to  surrender  it. 

Sstate  of  MlUe  ts.  Hebert,  19  A.  68 ;  Stansbory  ts.  lioCall,  8  A.  9; 
Price  TS.  Emerson,  7  A.  387;  Woodworth  ts.  Lenunerman«  9 
A.  634. 

(c)  But  by  attachment  and  garnishment,  seizure  may  be 
made  in  hands  of  clerk;  copy  of  note  may  be  taken. 

Scott  TS.  Neblett,  6  A.  183 ;  Bdler  ts.  McAlIster,  14  A.  831 ;  linie  tb. 
Hebert,  19  A.  69. 

(d)  Seizure  of  twelve  months'  bond  not  valid  where  no 
actual  possession  is  taken  by  sheriff. 

Lockhart  ts.  Harrell,  6  A.  681. 

9.  Pledged  property  may  be  seized   and    sold    subject   to 
pledgee's  privilege.    Pledgee  can  not  enjoin  sale. 

Homor  ts.  Denis,  84  A.  889;  Williams  ts.  Schooner,  1  N.  8.  417;  Avge 
TS.  Varlol,  81  A.  866;  Pickens  ts.  Webster,  81  A.  870;  BoorgTs.  I^apea, 
86  A.  440;  Case  ts.  Kloppenborg,  37  A.  488;  Arick  ts.  Walsh  ^  Bols- 
scan,  38  A.  606;  Friedlander  Ts.  SchmalinskI,  86  A.  620. 

10.  Movables  on  leased  premises  may  be  seized  and  sold  tX 
instance  of  lessee's  creditors  but  subject  to  lien  of  lessor. 

Pickens  ts.  Webster,  81  A.  870;  Tanner  ts.  Tanner,  6  B.  86;  Bobb  t«. 
Wagener,  6  A.  112;  ArIck  ts.  Walsh  ft  Bolsseau,  38  A.  606 ;  Caae  tb. 

Eloppenburg,  37  A.  468. 

11.  And  so  g^wing  crop  of  lessee  may  be  seized  and  sold. 

Citizens'  Bank  ts.  Wlltz,  81  A.  346;  Pickens  ts.  Webster,  81  A.  891. 
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12.  Any  partnership  property  may  be  seized  and  sold  to 
satisfy  a  partnership  debt,  none  being  exempt. 

White  A  Barrett  vb.  Hellner,  80  A.  1280. 

J 8.  Resulting  interest  of  a  partner  may  be  seized  and  sold, 
but  no  particolar  piece  of  property  can  be  seized. 

Marston  vs.  Dewbery,  21  A.  518;  Levy  A  Sugar  t8.  Oowan  ft  Mayo,  27  A. 
6fi6;  Degelos,  Dorrlve  A  Oo.  TS.  Woolfolk,  21  A.  706;  Bank  yb,  Mo> 
KesLge,  11 B.  180;  Ursnllne  Nuua  ts.  Connelly,  22  A.  6L 

(a)  And  seiznre  does  not  dissolye  partnership  or  author* 
ize  appointment  of  receiver. 

Oboppin  Yo,  Wilson,  27  A.  444. 

(h)  But  one  partner  may  sequester  partnership  property 
to  prevent  devastation  and  irreparable  injury. 

state  ex  rel.  Both  yb.  Judge,  88  A.  49. 

14.  Debtor's  action  of  warranty  may  be  seized. 

Lynch  ts.  Kitchen,  2  A.  848. 

16.  Rii^hts  of  lessee  under  a  lease  may  be  seized. 

Brinton  rs.  Datas,  17  A.  174;  D'Aqnin  yb.  Armant,  14  A.  217;  Bartels  t». 
Creditors,  11  A.  482. 

But  purchaser  of  lease  not  buying  mere  right  of  occu* 
pancy  must  pay  for  remainder  of  term. 

Lehman  A  Co.  vs.  Dreyfus,  87  A.  588;  Bartels  ts.  Creditors,  11  A.. 
482. 

16.  Money  of  debtor  deposited  with  third  person  to  abide 
result  of  horse  race,  and  seizure  will  be  maintained  even 
after  debtor  has  lost,  if  the  bet  be  excessive. 

St.  Ceran  ts.  Sherman,  19  A.  192. 

17.  Property  of  debtor,  though  same  be  held  under  a  release- 
bond  in  attachment  suit  of  another  creditor. 

Hoy  A  Co.  TS.  Baton  A  Barstow,  26  A.  169. 

Or  when  held  in  trust  by  third  person  as  bailee  or  trus- 
tee. 

Bourg  TS.  Lopes,  86  A.  489. 

18.  Waterworks  bonds  held  by  city  of  New  Orleans. 

City  TS.  Insurance  Company,  28  A.  61. 

But  alUer  at  present  since  Act  83  of  1877. 

106  U.  8. 608;  State  ez  reL  Board  ts.  City,  86  A.  624. 

19.  All  improvements,  tools,  instruments,  in  a  large  foundrjr 
or  machine  shop ;  such  articles  not  being  exempt. 

Boston  Belting  Company  ts.  Itcus,  28  A.  696. 
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:20.  Oeridfioates  of  stock,  even  without  formal  trmnsfOT  <m 
hooks  or  notice  to  corporation. 

Smith  YS.  Slaughterhouse  Company,  80  A.  U78, 

Bat  sheriif  mast  take  actaal  possession  of  certificate. 

81  A.  151»  625. 

21.  All  property  of  debtor  held  by  third  person  by  frandnlent 
or  simalated  title,  and  seising  creditor  may  allege  and 
prove  fraad  or  simalation  in  answer  to  injonction. 

Act  46  of  1886. 


Under  prior  jarispradence,  direct  seisare  was 
only  in  cases  of  pore  simalation. 

Vicken  ts.  Block,  Brltton  a  Oo.,  81  A.  673 ;  Gauthreauz  vs.  TlUbo- 
daux,  86  A.  179;  Willis  ts.  Soott,  88  A.  1028;  Carter  ts.  FarT«Q,» 
A.  108;  MoAdam  ys.  Soria,  81  A.  865;  Austin  ts.  I>aBooha»38A. 
46;  Glelses  ts.  MoHatton,  14  A.  660;  Scully  ts.  Keams.  14  A.  416; 
Simpson  TS.  Mills.  12  A.  178;  Dosson  ts.  Bieller,  10  A.  570;  Me- 
Masters  TS.  Place,  8  A.  481;  Emswiller  ts.  Burham,  6  A.  7»; 
Maxwell  ts.  Mallard,  5  A.  703;  Hughes  ts.  WInfry,  5  A.  60; 
BrwinTs.  Bank,  6  A.  1;  Dawson  ts.  Holbert,  4  A.  96;  Oglesbr 
TS.  Drake,  8  A.  640 ;  Clark  ts.  Bank,  8  A.  826 ;  Hobgood  ts.  Brown, 
2  A.  823;  LIndeman  ts.  Theobalds,  3  A.  918;  Jonan  ts.  Dreax. 
1  A.  364. 

22.  Right  of  redemption  of  property  may  be  seized. 

Lacroix  ts.  Camors,  84  A.  689. 

28.  Private  property,  thoagh  employed  in  goyemment  senrica 
carrying  the  mails,  if  not  otherwise  exempt. 

Parker  ts.  Porter,  6  L.  169. 

(B)  Seizure  of  movables  or  rights  sold  but  undelivered  is  valid: 
h  Of  movables  before  delivery. 

Dunbar  ts.  DInkgraTe,  10  A.  545;  D'Armond  ts.  Sheriff,  21  A.  196b 

(a)  And  creditor  of  vendee  may  seize  after  delivery. 

Terrlll  ts.  Hays,  34  A.  428. 

(b)  Bat  creditor  of  proposed  parchaser  can  not  seise 
ontil  title  passed  to  debtor. 

Broadwell  ts.  Raines,  84  A.  678. 

2.  Of  inc<yrporeal  rights  before  notice  of  sale  to  debtor. 

St  Romes  ts.  Cotton  Press,  31  A.  291;  Belt  &  Oo.  tb.  Boro.  17  A.  IB; 
Drumm  ts.  Sherman,  30  A.  96. 

(C)  What  will  constitute  delivery: 
1.  Mere  order  to  deliver. 

Aguader  ts.  Quish,  31  A.  832. 
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2.  Mere  service  of  notice  of  transfer  of  credit  npon  attorn^ 
of  debtor. 

Morrison  ti.  Lynch,  86  A.  611;  Golsan  A  Oo.  Ts.  Powel,  83  A.  531. 

8.  Mere  sabrogation  in  court,  withont  other  notice  to  debtor* 

Dmmm  Tt.  Sherman,  30  A.  96. 

644.  Bzemptioiis  From  Seizure — The  sheriff  can  not 
seize  the  linen  and  clothes  belonging  to  the  debtor  or  his 
wife,  nor  his  bed,  nor  those  of  his  family,  nor  his  arms 
and  military  accoutrements,  nor  the  tools  and  instruments 
necessary  for  the  exercise  of  the  trade  or  profession  by 
w^hich  he  gains  a  living;  nor  shall  he,  in  any  case,  seize 
the  rights  of  personal  servitude «  of  use  and  habitation, 
of  usufruct  to  the  estate  of  a  minor  child,  or  the  income 
of  dotal  property. 

0.  p.  387, 647, 1140. 

(A)  ExempHonsfrom  Beizwre: 

Civil  Code,  Article  1992:  « There  are  also  rights  which  are 
merely  personal,  that  can  not  be  made  liable  to  the  payment 
of  debts,  etc. ;  these  are  the  rights  of  personal  servitade, 
of  use  and  habitation,  of  nsofroct  of  the  estate  of  a  minor 
child,  of  the  income  of  dotal  property,  to  money  due  for 
the  salary  of  an  office,  or  wages  or  recompense  for  personal 
services.'' 

Act  18S3. 

(SJ  Seizure  by  lessor  of  musieal  instruments  hired  by  sub-lessees: 
By  Act  68  of  1874,  no  landlord,  lessee  or  owner  of  any 
tenement  house,  or  houses,  or  any  agent  of  sach  landlord, 
lessee  or  owner,  can  seize  or  cause  to  be  seized,  for  rent 
due  by  the  sab-lessee  or  inmates  of  such  house  or  houses, 
any  piano,  organ  or  other  musical  instrument  in  said  house 
or  houses  which  is  hired  for  use  from  any  company  or  indi- 
vidual, and  is  not  the  personal  property  of  the  inmates  or 
sub-lessees  aforesaid. 

{"OJ    Waiver  of  exemption  forbidden  : 

Act  79  of  1876  and  17  of  1874  forbid  any  waiver  of  rights 
of  exemption  conferred,  and  by  section  2  enact  that  who- 
ever shall,  by  artifice  or  subterfuge,  induce  or  procure  an* 
other  to  sign  away  by  contract  or  otherwise  their  rights 
thereunder  shall  be  deemed  guilty  of  misdemeanor. 
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(D)  Art,  644  amended  and  re-ewioted: 

Act  79  of  1876  amends  and  re-enacts  to  read  thus:  "The 
sheriff  or  constable  can  not  seize  the  linen  and  clothes  be- 
longing to  the  debtor  or  his  wife,  nor  his  bed,  bedding  or 
bedstead,  nor  those  of  his  family,  nor  his  arms  and  militaiy 
accoatrements,  nor  the  tools  and  instruments,  and  boola 
and  sewing  machines  necessary  for  the  exercise  of  his  or 
j  her  calling,  trade  or  profession  by  which  he  or  she  makes  a 

living,  nor  shall  he  in  any  case  seize  the  rights  of  personil 
servitude,  of  use  and  habitation,  of  usufruct  to  the  estate 
of  a  minor  child,  nor  the  income  of  dotal  property,  nor 
money  due  for  the  salary  of  an  olficer,  nor  laborer's  wagee, 
nor  the  cooking  stove  and  utensUs  of  the  said  stove,  nor 
the  plates,  dishes,  knives  and  forks  and  spoons,  nor  the 
dining  table  and  dining  chairs,  nor  wash  tubs,  nor  smooyi- 
ing  irons  and  ironing  furnaces,  nor  famUy  portraits  belong- 
ing to  the  debtor,  nor  the  musical  instruments  played  on  or 
practised  on  by  any  member  of  the  family." 

(E)  PianoB  and  sewing  machines: 
By  Act  62  of  1877  sewing  machines  and  pianos  are  liaUe  to 

seizure  to  enforce  the  vendor's  privilege.  Whenever  any 
movable  property  exempt  from  general  seizure  under  the 
general  laws  shall  have  been  transferred  upon  a  condilioa 
that  said  transfer  shaU  be  considered  a  contract  of  lesse 
until  certain  instalments  are  paid,  the  transferee  to  becoiae 
then  the  owner,  said  contract  shall  be  considered  conteart 
of  sale,  and  the  remedy  of  the  party  transferring  shall  bs 
to  enforce  the  vendor's  privilege  against  the  tianaferee 
for  the  unpaid  balance  of  the  price;  provided,  that  nothing 
in  the  act  shall  be  construed  to  give  the  right  to  exen^se  the 
vendor's  privilege  against  movable  property  exempt 
seizure  where  such  right  does  not  now  exist,  except  m 
cases  of  transfers  of  pianos  and  sewing  nuu^hines. 

(F)  ExemptUma  as  against  lessors: 

No  exemptions  save  those  mentioned  in  R.  S.  Sec.  2888  and  C. 
O.  2706  are  applicable  to  lessors. 

Stewart  ys.  Laooame,  80  A.  169. 

(O)  Strict  constrtiction  of  exemptions : 

Exemptions  strictly  construed  and  not  extended  by  impBcatiaA. 

QuiUory  Yt.  Deyille,  21  A.  686. 
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(U)  What  property  exempt  frwn,  eeizure : 

1.  Property  dedicated  to  pablie  use  is  exempt  from  seisure : 
e.  g.: 

(a)  Rents  of  public  property. 

Klein  TS.  Ascension,  88  A.  S'lO. 

(h)  Public  lands — such  as  squares  belonging  to  city. 

Baton  Bouge  vs.  Bird,  21  a.  244;  PiokeU  vs.  Brown,  18  A.  661 

Even  where  by  territorial  changes  such  lands  are 
not  publicly  used. 

Police  Jury  ys.  MoCormack,  82  A.  824. 

(e)  Tombs  and  places  of  sepulture. 

Burke  ts.  WaU,  29  A.  88, 49. 

(dj  Oourt  house  and  jail,  or  land  on  which  they  are 
located. 

Police  Jor7  ts.  Fonlhonxe,  80  A.  88;  Police  Jury  ys.  Michel,  4  A. 
84;  Municipality  ys.  Bgerton,  1  A.  485. 

But  this  does  not  apply  to  builder  or  mechanic. 

McEnlght  TS.  Grant  Parish,  80  A.  861. 

(e)  Public  streets. 

Daublin  vs.  Mayor,  1  M.  187;  Sheen  ts.  Stothart,  29  A.681. 

(f)  Property  of  Charity  Hospital. 

State  TS.  Finlay  A  Oo.,  88  A.  118. 

(g)  Public  school  property. 

B.  8.  8422. 

(h)  Public  cemeteries  and  monuments. 

H.S.8428. 

(ij  Taxes. 

City  TS.  DaTldson,  80  A.  641 ;  Wood  ts.  Board,  40  A.  406;  B.  B.  Co. 
TS.  Municipality,  7  A.  148;  Municipality  ts.  Hart,  6  A.  670;  106 
U.  8. 60S;  2  Woods,  100;  Egerton  ts.  Muuloipality,  1  A.  486; Dros 
TS.  East  Baton  Bouge,  86  A.  840,  Oity  ts.  Gregg  A  Ford,  3S 
A.  886. 

(j)  Public  seminary  of  learning. 
2  Woods,  71. 

2.  Printing  press  and  material  for  printing  are  exempt  when 
owned  by  a  single  printer. 

Prather  ts.  Bobo,  16  A.  624. 

But  not  when  owned  by  a  partnership. 

White  A  Barrett  ts.  Heflner,  80  A.  1280. 

8.  Usufruct  to  estate  of  a  minor  child  exempt. 

Succession  of  Ooyle,  82  A.  79. 

But  any  other  usufruct  not  exempt. 

DaTis  TS.  Carroll,  11  A.  706. 
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4.  Salary  of  public  officer  exempt — e.  g. : 
(a)  Oity  aeaeBaor. 

Chaadet  ts.  DeJong,  16  A.  M. 

(h)  Sheriff. 

Danbar  ti.  Dinkgrare,  10  A.  54t. 

(e)  State  officer. 

Wild  TS.  Fergnaon,  38  A.  TSX 

(d)  But  office  most  be  public,  political  office.     Salary  of 
liqnidatiiig  commiaaioners  of  bank  is  subject  to  seiEore. 
Oonrey  tb,  Ooplaod,  4  A.  807;  Yanoa  ts.  Lalleranderie,  4  B»  Oil. 

0.  Bight  granted  by  State  to  exatet  toll  for  use  of  canal  ex* 
empt  from  seisure. 

Gate  T8.  Taylor,  38  A.  497. 

6.  Merchant's  books  and  counting  house  fomiture  exempt. 

Lambeth  ti.  Milton,  3  B.  81;  Farmera'  Bank  ra.  FrankUm,  1  A.  881; 
Harrison  *  Go.  ti.  Mitohell  *  Go.,  18  A.  880;  Prather  Ta.  Bobo,S 
A.  634. 

7.  Ptofeasional  man's  books  and  necoasary  apparatus  exempt, 
but  doctor's  horse  may  be  seised. 

Hanna  ts.  Bry,  6  A.  6B6. 

8.  Instruments  and  sign  of  dentist  exempt,  and  aeirare  wiD 
be  released  though  landlord  appear  by  third  opposition. 

Daparron  vs.  Commony,  6  A.  879. 

9.  Waterworks  Company's  bonds  or  stock  held  by  the  diy 
of  New  Orleans. 

Stato  ex  rel.  Board  ts.  Oity,  86  A.  634;  Morris  ts.  Mew  Orleana,  MB  U. 

S.,600. 

AliUr  prior  to  Act  88  of  1877. 

City  TS.  Ins.  Co.,  38  A.  8L 

(I)  Sehure  ineffective: 

h  When  property  seized  is  held  by  debtor  in  trust. 

Halpin  TS.  Barrioger,  36  A.  17L 

2.  When  property  seized  has  been  sold  and  deliTered,  nwem 
where  purchaser  is  incompetent  to  buy. 

Edwards  ts.  Fairbanks,  37  A.  461. 

8.  When  property  seized  is  already  in  sheriff's  possession  by 
virtue  of  a  previous  seizure,  so  as  to  divest  first 
creditor. 

Henry  ts.  Trioon,  86  A.  633. 

4.  Where  property  is  in  hands  of  curator. 

Collier  TS.  Stanbrough,  6  B.  384;  Kennard  Ta.  Stanbrongb,  9  B. 
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6.  Where  property  is  in  hands  of  a  syndic. 

Schroeder'8  Syndics  ▼«.  Nioholson,  2  L.  860;  Dupny  ts.  Bemis,  2  A.  618; 
Hayden  ts.  Tale  A  Bowling,  46  A.  866. 

6.  Where  property  is  in  hands  of  receiver. 

Bell  T8.  B.  B.  Oo.»  84  A.  786. 

(J)  Waiver  of  exemption. 

Exemption  is  waived  where  insolvent  places  npon  schedule 
property  otherwise  exempt  from  seizure. 

Bier  TS.  Creditors,  16  A.  167. 

645.  Agricultural  Bzemptions — Implements  and  Cattle 
not  Seizable  Separately  from  Land  to  which  Attached^ 
Nor  can  he  seize  the  agricultural  implements,  and  work- 
ing cattle,  separately  from  the  land  to  which  they  are  at- 
tached; nor  the  corn,  fodder,  hay,  provisions,  and  other 
supplies  necessary  for  carrying  on  the  plantation  to  which 
they  are  attached,  for  the  current  year. 

Homesteads — And  in  addition  to  the  property  and  effects 
exempted  as  aforesaid,  there  shall  also  be  exempted  from 
seizure  and  sale,  under  execution,  one  hundred  and  sixty 
acres  of  ground,  and   the   buildings   and  improvements 
thereon  occupied  as  a  residence,  and  bona  fide  owned  by 
the  debtor,  having  a  family  or  mother  or  father,  or  person 
or  persons  dependent  on  him  for  support;  also,  one  work 
horse,  one  wagon  or  cart,  one  yoke  of  oxen,  two  cows  and 
calves,  twenty-five  head  of  hogs  or  one  thousand  pounds  of 
bacon,  or  equivalent  in  pork;  and,  if  a  farmer,  the  neces- 
sary quantity  of  corn   and  fodder  for  the  current  year; 
provided,  that  the  property  herein  declared  to  be  exempt 
from  seizure  and  sale  does  not  exceed  in  value  two  thou- 
sand dollars,  and  in  case  of  excess  any  sale  thereof  under 
execution  shall  be  taken  from  the  lot  of  ground  and  build- 
ings  herein  mentioned,  and  not  from  the  other  property 
herein  mentioned  as  being  exempt  from  seizure  and  sale ; 
and   provided  further,  that  no  debtor  shall  be  entitled  to 
the     exemption   provided  for  in  this  section,  whose  wife 
shall  own,  in  her  own  right  and  be  in  the  actual  enjoyment 
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of,  property  worth  more  than  one  thousand  dollars ;  ^and 
provided  further,  that  no  property  shall  be  exempt  from 
sale,  by  virtue  of  this  provision,  for  non-payment  of  taxes 
or  assessments  levied  pursuant  to  law,  nor  for  debt  con- 
tracted for  the  purchase  price  of  said  exempted  property, 
nor  for  money  due  for  rents,  bearing  a  privilege  on  said 
property  under  existing  laws. 

0.  p.  1140. 

(A)  Home9tead$: 

Oonstitation,  Art.  219.    « There  shall  be  exempt  from  eeiziire 
and  sale  by  any  process  whatsoever,  except  as  herein  pro- 
vided, the  'homestead'  bona  fide  owned  by  the  debtor  and 
occupied  by  him,  consisting  of  land9,  bmldings  and  appur- 
tenances, whether  rural  or  urban,  of  every  head  of  a  fam- 
ily, or  person  having  a  mother  or  father,  a  person  or  per- 
sons  dependent  on  him  or  her  for  support;  also,  one  work 
horse,  one  wagon  or  cart,  one  yoke  of  oxen,  two  cows  and 
calves,  twenty -five  head  of  hogs,  or  one  thonsand  pounds 
of  bacon  or  its  equivalent  in  pork,  whether  tj^ese  exempted 
objects  be  attached  to  a  homestead  or  not;  and  on  a  farm, 
the  necessary  quantity  of  com  and  fodder  for  the  cnnenft 
year,  and  necessary  farming  implements  to  the  value  of  two 
thousand  dollars;  provided,  that  in  case  the  homestead  ex- 
ceeds two  thousand  dollars  in  value  the  beneficiary  shall  be 
entitled  to  that  amount  in  case  a  sale  of  the  homestead 
under  any  legal  process  realizes  more  than  that  sum.    No 
husband  shall  have  the  benefit  of  a  homestead  whoee  wifB 
owns  and  is  in  the  actual  enjoyment  of  property  or  mow 
to  the  amount  of  two  thousand  dollars.      Such  exemptioaf 
to  be  valid  shaU  be  set  apart  and  registered  as  shall  be  pco- 
vided  by  law.  The  benefit  of  this  provision  may  be  claimed 
by  the  surviving  spouse  or  minor  child  or  children  of  a  de- 
ceased beneficiary  if  in  indigent  circumstances." 

(B)  Strict  construction: 

Homestead  laws  strictly  construed.    Every  condition  must  be 
fulfilled. 

BriantTS.  Lyons,  39  A.  64;  Deoatrvs.  Benker,  88  A.  ao;  TlM>niaB«K> 
Gullbean,  «S  A.  927;  CrlUy  ts.  Sheriff,  25  A.  219;  Brannln  ▼&.  WomMe. 
82  A.  H05;  Galllgar  vs.  Payne,  84  A.  1067;  Bo&sier  ts.  Raine^87  A.  Sii 
Tllton  ys.  Vlgnes,  83  A.  240. 

514 


Of  ExBounoN  of  Judgmbnt.  645 

(C)  Condition  at  time  of  aeixure  determines: 

In  constming  homeBtesde,  reference  is  had  to  the  time  of  seiz- 
ure ;  subsequent  reg^istry  or  acquisition  of  full  ownership 

unavailing. 

Barron  Ys.  Solllbellos,  28  A.  SM;  Marootteys.  Messioh,  Man.  Unrep. 
Oases,  p.  43;  Gamier  Ts.  Sheriff,  89  A.  887;  Simon  ys.  Walker,  38  A. 
608. 

(D)  Do  not  affect  prior  oontroAits: 

Homestead  laws  do  not  affect  contracts  entered  into  prior  to 
their  passage. 

27  A.  376;  36  A.  149;  Poole  ys.  Cook,  84  A.  881 ;  Gilmer  ys.  O'Neal,  83  A. 
983;  Thomas  ys.  Gailbean,  86  A.  937;  Mills  ys.  Sheriff,  36  A.  886, 143; 
Ronpe  YS.  Carradine,  30  A.  344,  874 ;  Martin  ys.  Klrkpatrick,  80  A.  1316. 

Otherwise  they  would  impair  obligations  of  contracts. 

Gann  ys.  Barry,  16  Wall.  610. 

(E)  Essential  conditions  to  valid  homestead  exemption: 

1.  Bona  fide  ovmership.  Debtor  can  not  set  up  as  homestead, 
property  he  has  sought  to  screen  by  simulation  and  fraud 
from  pursuit  of  creditors. 

Gilmer  ys.  O'Neal,  83  A.  988;  Martin  ys.  Walker,  48  A.  1019. 

2.  Full  ovmership.  Property  held  in  indiyision  not  home- 
stead. 

Henderson  YS.  Hoy  A  Sheriff,  26  A.  166;  Barron  ys.  Solllbellos,  38  A. 
866;  Simon  YS.  Walker,  28  A.  608;  Gilmer  ys.  O'Neal,  33  A.  988;  80  A. 
1180;  81  A.  41. 

But  where  property  has  been  partitioned  and  claimant 
owns  determined  number  of  acres  therein,  his  tenure 
is  sufficient. 

Gamier  ys.  Sheriff,  88  A.  886;  Marootte  ys.  Messioh,  Man.  Unrep. 
Cases,  p.  43. 

8.  Person  or  persons  dependent  on  claimant  for  support: 

(a)  Persons  must  be  relatives — ^not  mere  orphan  children 
supported  through  charity. 

Galligar  ys.  Payne,  S4  A.  1067;  Deouir  ys.  Benker,  83  A.  830. 

(h)  Dependent  persons  must  be  such  as  are  unable  to 
earn  living.  Dependency  must  be  actual  and  necessary. 

Robust  and  healthy  women  are  not  such  dependents. 

Decair  ys.  Benker,  83  A.  830. 

Nor  able-bodied  husband. 

Barron  ys.  Solllbellos,  28  A.  355;  Taylor  ys.  MoElYin,  81 
A.  383. 
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4.  Bona  flde  residence  on  property: 

.  (a)  Short  residence  for  purpose  of  complying  with  con- 
ditions of  law,  bat  abandoned  before  seizore,  is  not 
sufficient. 

Bossier  ts.  Sheriff,  S7  A.  S6t. 

(h)  Bnt  requirement  of  residence  does  not  prevent  tniTel 
for  recreation,  pleasure,  or  health,  for  usual  length  of 
time. 

Bnroh  ts.  Sheriff  et  als.,  87  A.  796. 

(o)  "By  subsequent  residence  on  property  specially 
mortgaged,  debtor  can  not  acquire  homestead. 

Gilmer  ts.  O'Neal,  83  A.  979. 

(d)  But  this  applies  where  homestead  law  enacted  subse- 
quent to  mortgage. 

Foqaa  ts.  Ohaffe  a  Bro.,  38  A.  148;  LeBanc  ts.  Si.  Germain,  38  A. 
389;  Boope  ts.  Oarradine,  30  A.  344. 

6.  Begittry  of  homestead: 

(a)  Exemptions  inoperatiye  against  debts  contracted 
prior  to  registry. 

Saoeession  of  Fomiss,  84  A.  1018;  see  84  A.  887. 

(h)  Widow  and  minor  child  or  children  can  not  daim 
homestead  when  deceased  husband  or  father  caused  no 
registry.  Until  claim  to  homestead  was  roistered,  he 
was  no  << beneficiary." 

Suooesslon  of  Fomiss,  84  A.  lOlS. 

(o)  Homestead  law  of  1865  required  no  registry  and  none 
can  be  required  for  debts  existingprior  to  Constitution 
of  1879. 

Garnler  ts.  Sheriff,  89  A.  884;  Thomas  ts.  Gnilbeaa,  85  A.  987. 

6.  Claim  to  homestead  must  be  interpoeed  before  judicial  aaie, 

and  mere  notice  to  sheriff  not  eufUcient, 

Kunts  vs.  Baehr,  38  A.  90;  Gilmer  ts.  O'Neal,  83  A.  984. 

But  aliier  under  present  Oonstitution,  Art.  219. 

7.  Wife  must  not  own  property  in  her  own  right  and  be  in 
actual  enjoyment  of  property  worth  more  than  one  thou- 
sand dollars. 

This  means  claimant's  wife  in  being  at  time  of  seisure; 
not  dead  wife  whose  share  of  community  he  holds  as 
tutor  of  his  children. 

Garnler  ts.  Sheriff,  89  A.  885. 
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8.  Homestead  is  for  benefit  of  debtor  and  law  gives  family 
no  sach  rights  in  homestead  as  will  prevent  debtor  from  con- 
fessing judgment  on  debts  that  are  prescribed. 

Martin  ys.  Kirkpatrlok,  80  A.  1316. 

Nor  can  heirs  of  beneficiary  claim  exemption;  exemp- 
tion being  strictly  personal. 

Br  I  ant  ts.  Lyons,  29  A.  64. 

9.  Formerly,  prior  to  Constitntion  of  18*79,  town  or  urban 
property  not  entitled  to  exemption  under  homestead  law. 
Constitution  1879  removes  the  restriction. 

OrlUy  T8.  Sheriff,  36  A.  219;  Hargrove  ys.  Floaraoy,  36  A.  646;  Boberta 
T8.  Gordy,  28  A.  675;  Slngletary  vs.  Sinffletary,  81  A.  876;  Gilmer  ys. 
O'Neal,  82  A.  962;  Poole  tb.  Cook,  84  A.  881;  Baden  ts.  Beeves,  27 
A.  226. 

10.  Exemption  limited  to  $2000. 

Todd  TS.  Gordy,  28  A.  667. 

11.  Mule,  COW  and  fodder  exempt. 

Bay  YS.  Hayes,  28  A.  641.  ^ 

12.  Patented  lands  exempt  from  execution  for  prior  debts. 

Patton  Ys.  Blchmond,  28  A.  796. 

18.  Soil  being  exempt,  mill  and  machinery  thereon  are  also. 

Tlson  YS.  Taniehill,  28  A.  798. 

(^F)  Who  can  not  claim  exemption  under  C,  P.  64t,  Act  1852,    None 
but  farmers  can  claim.     Hence  are  excluded: 

1.  Attorneys. 

HargroYe  YS.  Flonmoy,  26  A.  646;  Crilly  ys.  Sheriff,  26  A.  219. 

2.  Succession. 

Burnett  YS.  Walker,  28  A.  886. 

8.  Printers  or  ferrymen.  ' 

Boberts  ys.  Gordy,  28  A.  676. 

4.  Married  women. 

■    Faselier  ys.  Bnckner,  28  A.  694, 

Particularly  when  husband  able-bodied. 

Taylor  ys.  McElYin,  81  A.  288. 

5.  But  when  husband  ia  deaf  mute,  imbecile  and  unabie  to 
assist  wife. 

See  Hardin  ys.  Wolf,  29  A.  888. 
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(0)  Begiitry  of  Home^Uad.     To  what  DebU  Home9tookd  not  appUe- 
abU. 

Art.  220,  of  Ck>n8titatioa  1870 :  '<  Lawa  shall  be  paBsedas  eariy 
as  practicable  for  the  setting  apart,  TalnatioiL  and  regis- 
tration of  property  claimed  as  a  homestead.  Bights  to 
homesteads  or  exemptions  onder  laws  or  contracts,  or  for 
debts  existing  at  the  time  of  the  adoption  of  this  consti- 
tntion,  shaU  not  be  impaired,  repealed  or  affected  by  any 
provision  of  this  constitiition  or  any  laws  passed  in  pur- 
Boance  thereof.  No  conrt  or  ministerial  officer  of  tius 
State  shaU  ever  have  jurisdiction  or  authority  to  enforce 
any  judgment,  execution  or  decree  against  the  property 
set  apart  for  a  homestead,  indnding  snch  improvements  as 
may  be  made  thereon  from  time  to  time;  provided,  ^e 
property  herein  declared  to  be  exempt  shall  not  exceed  in 
value  two  thousand  dollars.  This  exemption  shall  not 
apply  to  the  following  cases,  to -wit: 

'^  (a)  For  the  purchase  price  of  said  property  or  any  part 

thereof. 
<<  (b)  For  labor  and  material  furnished  for  building,  re- 
pairing or  improving  homesteads. 
*^  (c)  For  liabilities  incurred  by  any  public  officer  or  fidn- 
ciary  or  any  attorney -at-law  for  money  collected  or 
received  on  deposit. 
<<  (d)  For  lawful  claims  for  taxes  or  assessments." 

(H)  RegUtry  of  Homestead. 

By  Act  114  of  1880  homestead  declaration  must  (1)  be  writ- 
ten, sworn  to  and  recorded  in  book  of  mortgages  for  the 
parish  where  homestead  claimed  is  situated;  (2)  it  must 
contain  a  (a)  statement  of  facts  that  show  the  petaon 
claiming  the  homestead  and  exemption  is  a  person  of  the 
description  to  be  entitled  thereto;  (b)  a  statement  that 
the  person  claiming  it  is  residing  on  the  land  or  lot  daimed 
as  homestead  and  owns  it  by  a  bona  fide  title,  stating  na^ire 
of  title ;  (o)  a  description  of  the  lot  or  tract  of  land ;  (d) 
an  enumeration  of  the  other  exemptions ;  (e)  an  estimate 
of  the  cash  value  of  the  homestead  and  exemptions,  a  state- 
ment of  intention  to  claim  such  homestead  and  exemx>tions. 

(1)  Cases  where  homestead  not  exempt  from  seizure: 

1.  For  the  purchase  price  of  property  or  part  thereof. 

Baker  vs.  Frellsen,  82  A.  830;  28  A.  416;  28  A.  78i. 
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2.  Where  mortgage  has  been  giTen  for  loan  to  oo-proprietors 
and  one  sobsequently  bays  other's  nndivided  half,  home- 
stead can  not  be  set  np  against  mortgage. 

SoQlier  Y8.  Benker,  87  A.  162. 

8.  Sabseqaent  acquisition  of  rest  of  nndivided  property  spe- 
ciaUy  mortgaged  wiU  not  render  property  subject  to  home- 
stead exemption. 

Brannin  ts.  Womble,  83  A.  805. 

4.  Mortgages,  privileges  and  real  rights  can  not  be  disturbed 
by  homestead  rights  not  existing  at  time  they  attached. 

Taylor  ts.  Saloy,  88  A.  63. 

5.  fiduciary  Debt.  Homestead  can  not  be  set  up  against  judg- 
ment founded  on  obligation  contracted  by  one  in  a  fiduciary 
capacity. 

BrI dwell  ts.  Halliday  et  al.,  87  A.  410. 

6.  Conditions  justifying  exemptions  failing,  property  may  be 
seized  after  homestead  is  declared  no  longer  operative. 

Denis  TS.  Gayle,  40  A.  238;  Martin  ts.  Walker,  43  A.  lOU;  CalTitt  ts. 
Williams,  85  A.  322;  Lemennier  ts.  McOearly,  87  A.  133. 

(J)  Mcrtgage  qf  Homestead;  Waiver;  BigJU  to  8eU, 

Art.  222,  of  Constitution  1879:  <'  The  homestead  shall  not  be 
susceptible  of  mortgage,  except  for  the  purchase  price, 
labor  and  material  furnished  for  the  building,  repairing  or 
improving  homestead;  nor  shall  any  renunciation  or  waiver 
of  homestead  rights  or  exempt'oua  be  valid.  The  right  to 
sell  any  property  which  shall  be  recorded  as  a  homestead 
shall  be  preserved,  but  no  sale  shall  destroy  or  impair  any 
rights  of  creditors  therein." 

fICJ  Mortgage  of  Homestead. 

1.  Homestead  can  not  be  mortgaged  except  in  cases  specified. 

SouUIer  ts.  Benker,  87  A.  162;  29  A.  830;  29  A.  672. 

2.  Conventional  mortgage  given  on  homestead  property  en- 
forceable thereon  when  homestead  ceases  by  removal  of 
owner  to  another  State. 

Chafle  A  Sons  ts.  MoQeheei,  88  A.  278. 

8.  Having  granted  mortgage  on  property,  debtor  can  not 
acquire  homestead  by  subsequently  residing  on  it. 

Gilmer  ts.  O'Neal,  32  A.  979;  bat  see  contra  Fuqua  ts.  Oliaffe  A  Bro.,  26 
A.  148;  LeBlano  ts.  8t  Qermain,  25  A.  289. 
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4.  Right  to  aeU:  Homeotead  can  not  be  contnctoally  re- 
nonnced  or  waived  otherwise  than  by  sale  or  its  eqoin- 
lent. 

Colon!  T8.  Woodward,  40  A.  $27. 

(L)  Waiver: 

L  Previous  to  Oonstitntion  of  1879  debtor  could  waiTd 
homestead. 

Nagent  ▼•.  Carmth,  82  A.  444;  Gilmer  ts.  O'Neal,  82  A.  979. 

2.  One  may  wai^e  homestead  by  mortgage. 

Nagent  vs.  Carroth,  82  A.  444 ;  OTermting  Hardin  A  Cer(,  9  A.  93. 

(M)  'Seizure  of  buHdingBj  cattle  toorkingj  implementBf  etc,,  tepav 
atelyfrom  land: 

1.  No  seizure  and  sale  of  buildings,  agricultural  implementSf 
or  working  cattle  separately  from  the  land. 

Sevens  ts.  Weill,  80  A.  187;  Whlteman  ts.  LeBlano,  28  A.  430;  26  A.  M: 
4  N.  &  212;  Kelly  ts.  Robertson,  10  A.  806;  33  A.  749;  21 A  S24;  Ui. 
227;  25  A.  484;  Orermling  Domingues  ts.  Lee,  17  L.  29ft. 

2.  But  a  builder  or  mechanic  may  enforce  lien  on  boildiog 
erected  on  public  property. 

McKnight  ts.  Parish  of  Grant,  80  A.  861. 

8.  But  above  provision  may  be  waived  by  debtor. 

Dorsey  ts.  Hills,  4  A.  107. 

4.  And  yet  this  provision  has  been  termed  *'  a  positiye  pro* 

hibitory  law.*' 

Broadwell  ts.  Baines,  84  A.  680. 

646.  Movables  Seized  First,  when  there  is  no  Priyi- 
lege  or  Mortgage — Pointing  out  Property — ^With  the  ex- 
ceptions mentioned  in  the  two  preceding  articles,  and  if 
the  party  prosecuting  the  execution  of  the  judgment  has  no 
privilege  or  mortgage  on  the  property  of  the  debtor,  the 
sheriff  must  commence  by  seizing  the  movable  property; 
if  there  be  no  movables  he  may  seize  the  immovables,  un- 
less the  debtor  point  out  himself  to  the  sheriff  what 
property  he  wishes  to  have  seized  and  sold  first;  pro- 
vided the  property  thus  pointed  out  be  situated  in  the 
parish. 

1.  Debtor  not  exercising  right  to  point  ont,  loses  it. 

Heflner  ts.  Hesse  A  Vergez,  29  A.  155;  Nobles  ts.  Nettles,  S  S.  13S, 
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2.  Right  is  penonal,  and  creditor  of  seized  debtor  can  not 
complain. 

Hoy  A  Co.  Tt.  Baton  A  Bantow,  36  A.  189. 

647.  Seizure  of  Rights,  Credits,  or  Money — But  if  the 
debtor  has  neither  movable »  nor  immovable  property,  the 
sheriff  may  seize  the  rights  and  credits  which  belong  to 
him,  and  all  sums  of  money  which  may  be  due  to  him,  in 
whatsoever  right,  unless  it  be  for  alimony  or  salaries  of 
office. 

0.  p.  644, 1140. 

Seizure  of  rights  and  credits: 

1.  Seizure  of  incorporeal  rights — (e.  g. :  suit  or  jadgment)  may 
be  by  mere  service  of  notice  of  seizure  on  debtor  notwith- 
standing Act  of  1889  providing  for  garnishment  process 
jmderfi.fa. 

Leyy,  Loeb,  Soheaer  A  Oo.  ti.  Aoklen,  S7  A.  645 ;  McDonald  ys.  Ins.  Co . 
82  A.  096;  Stockton  va.  Downey*  6  A.  685;  Stafford  vs.  Maxwell,  23  A. 
847;  Blghtor  T8.  811dell,9  A.  605;  Hanna  vs.  Bry,  6  A.  656;  Nugent  vs. 
MoOaffrey,  88  A.  274;  Harris  vs.  Bank  of  Mobile,  5  A.  588;  Nelson  ts. 
Simpson,  9  A.  811, 

2.  Succession  right  seizable. 

Noble  TS.  Nettles*  8.  B.  152. 

8.  Shares  of  stock  also. 

Parker  ts.  Ins.  Oo.,  42  A.  1172;  Harris  vs.  Bank,  6  A.  688;  Ouonlla  vs. 
Ins.  Co.,  2  B.  571. 

648.  No  Right  to  Point  Out  in  Cases  of  Privilege  and 
Mortgage — The  debtor  shall  not  have  the  right  of  point- 
ing out  to  the  sheriff  the  property  which  he  wishes  him 
to  seize,  when  the  creditor  who  prosecutes  the  execution 
of  the  judgment,  has  a  privilege  or  mortgage  on  part  of 
his  property,  for  in  this  case  the  creditor  shall  have  a 
right  to  direct  the  seizure  of  such  property  as  is  mort- 
gaged to  him,  if  he  prefers  it;  but  with  respect  to  other 
property,  not  subject  to  his  claims,  he  must  conform  to 
the  directions  above  given. 

1.  Seized  debtor  has  no  right  to  point  oat  property  to  be 

seized  when  creditor  has  a  privUege  or  mortgage. 
Lambeth  ys.  Sentell  «t  als.,  88  A.  69L 
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2.  Debtor  failing  or  refnaing  to  point  out  propeity,  loan 

light. 

DeyiUe  ts.  Hayes, |I8  A.  050;  Hellner  A  HesMTi.  Yerge8,29A.ia;l 

8.  Creditor  by  special  mortgage  may  foreclose  on  part  only  of 
property. 

Burgess  vs.  Gordy,  82  A.  1397;  Powell  ts.  Hayes,  81  A.  78Bl 

4.  Creditor  may  compel  sheriif  to  sell  specially  mortgaged 
property  as  a  whole  and  in  block. 

Morris  y%  Womble,  Sheriff,  80  A.  1813. 

And  under  nsnal  form  of  fi.  fa,   and  without  specific 
description  in  body  of  writ. 

Dnnlap  ts.  Sims,  3  A.  389. 

5.  Debtor  can  not  compel  seizure  of  property  burdened  with 
mortgage  or  privilege,  except  when  mortgage  or  privi- 
lege creditor  is  executing. 

Todd  TS.  Gordy,  39  A.  600;  Laplace  ts.  Haydel,  19  A.  868. 

649.  Right  to  Point  out  Lost  After  Levy  of  Writ-Thc 
debtor  shall  also  lose  the  right  of  pointing  out  lo  the 
sheriff  the  property  to  be  seized,  if  he  allows  the  sheriff 
to  execute  the  writ,  and  advertise  for  sale  the  goods 
seized,  without  exercising  the  right. 

0.  p.  643;  DeTiUe  ts.  Hayes,  38  A.  660;  see  tmie. 

650.  Debtor  May  Designate  What  Portion  Shall  be 
Sold — Nevertheless,  the  debtor  whose  land  shall  ha^ 
been  seized,  shall  always  be  entitled  to  demand  that  a 
portion  only,  which  he  shall  designate,  shall  be  sold,  if 
that  portion  is  sufficient  to  satisfy  the  judgment;  but  if  it 
be  insufficient,  a  sale  of  the  other  portions  shall  be  made. 

651.  Extent  of  Seizure — The  sheriff  shall  seize  the 
property  of  the  debtor  to  a  sufficient  amount  to  discharge 
the  judgment,  as  well  as  interests  and  costs;  he  may  even 
seize  something  beyond  this  amount,  to  pay  the  interest 
which  may  become  due,  and  the  estimated  costs  of  the 
seizure  and  sale. 
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1.  Seifeure  must  be  sofficient  to  satisfy  writ,  interest  and 
costs. 

lleflner  A  Jlesse  to,  Yergez,  29  A.  119. 

2.  Liens  and  morigagea  on  property  should  be  considered  by 
sheriff  in  estimating  amount  of  property  he  should  seize  to 
satisfy  esecntion. 

llcffner  A  1le86o  ts.  Yorgoz,  29  A.  119;  1  N.  8.  608. 

652.  Reduction  of  Seizure — Nevertheless,  if  the  debtor 
is  of  opinion  that  the  sheriff  has  seized  more  property 
than  could  reasonably  be  thought  necessary  to  discharge 
the  judgment  and  costs,  he  may,  on  application  to  the 
judge  who  issued  tlie  writ,  demand  that  an  appraisement 
be  made  of  the  property  taken  by  the  sheriff. 

And  when  several  writs  of  Jleri  facias  have  issued  to 
different  parishes,  defendant  shall  have  a  right  to  have  a 
reduction  of  excessive  seizure  in  the  manner  provided  by 
special  laws. 

Redtiction  of  seizure: 

1.  Mere  excess  of  seiznre  no  ground  for  injunction. 

Lambeth  Y8.  Sentell,  38  A.  694 ;  Bagley  ys.  Tato,  10  B.  45 ;  Powell  ra. 
Hayes,  81  A.  789;  Burgess  ys.  Gordy,  33  A.  1379;  Guiman  ys.  DePoret^ 
83  A.  888;  Bnisson  ys.  Staats,  9  A.  386;  Heftner  A  Hesse  ys.  Verges,  3d 
A.  149. 

2.  Notice  to  seizing  creditor  necessary  in  reducing  seizure. 

Clafflln  &  Ck>.  ys.  LI sso  &  Scheen,  81  A.  172. 

8.  When  writ  issues  for  more  than  is  due,  remedy  is  by  injunc- 
tion. 

Harper  ys.  Terry,  16  A.  317. 

653.  Appraisement — Reduction — The  judge,  on  appli- 
cation, shall  order  that  an  appraisement  of  the  property 
seized  be  made  by  two  competent  persons,  whom  he  shall 
name  and  swear  for  that  purpose,  and  if  he  shall  find,  by 
the  appraisement,  that  more  property  was  taken  than  i& 
necessary  to  satisfy  the  judgment,  as  has  been  directed 
above,  he  shall  reduce  the  seizure  to  such  an  amount  only 
as  shall  be  sufRcient  for  this  purpose;  provided,  that  un- 
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less  such  application  be  made  before  the  day  of  sale,  it 
shall  in  no  case  have  the  effect  to  prevent  the  sale  on  the 
day  fixed  by  the  advertisement. 

Where  separate  appraisement  is  made,  sales  should  be  sep- 
arate. 

Gemon  Y8.  Bestick,  15  A.  697. 

'654.  Notice  of  Seizure — Contents — Division  into  Lots- 
It  shall  be  the  duty  of  the  sheriff,  as  soon  as  he  shall 
have  executed  the  writ  of  fieri  facias^  to  give  notice 
thereof  in  writing  to  the  debtor,  and  to  annex  thereto  a 
list  of  the  property  seized,  which  he  shall  deliver  to  him 
in  person,  or  leave  at  his  place  of  ordinary  residence; 
and  if  the  property  seized  be  lands,  ij  shall  be  the  duty  of 
the  sheriff,  at  the  time  when  he  gives  notice  of  seizure  to 
also  notify  the  defendant  to  have  the  lands  so  seized, 
divided  into  lots,  pursuant  to  the  constitution,  and  in 
manner  and  form  prescribed  by  special  laws. 

(A)  Notice  of  seizure.     To  whom  mutt  be  given: 

1.  To  seized  debtor. 

Lapene  &  Jacks  va.  MoCan,  28  A.  749. 

2.  To  debtor  of  incorporeal  right  seized. 

Saflord  vs.  Maxwell,  23  A.  846;  Rightor  ts.  SlldeU,  9  A.  605 ;  Hanna  vs^ 
Bry,  6  A.  666. 

8.  To  agent  of  absent  debtor. 

Walker  vs.  Allen,  19  L.  81L 

(B)  Notice  to  partnership: 

1.  In  ordinary  partnerships,  notice  mnst  be  to  each  member. 

Laplne  vs.  MoCan  &  Son,  28  A.  749. 

2.  In  commercial  partnerships  notice  may  be  served  on  any 
member. 

Montague  vs.  Weil,  80  A.  60;  Kearney  ts.  Fenner,  14  A.  870. 

(C)  Notice  to  minors :  Notice  not  valid : 

1.  When  alleged  tutrix  had  not  qualified. 

O'Hara  vs.  FolweU,  26  A.  870. 

2.  When  alleged  tutrix  had  lost  tutorship  by  remaniage  with- 
ont  consent  of  family  meeting  to  her  retention. 

Hcroraan  t8.  Institute,  84  A.  811. 
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(D)  Notice  ffUal  and  e$9efUial: 

Gray  t8.  Moylan,  96  A.  79;  Jaoobthagen  ys.  Moylan,  36  A.  7IS. 

(E)  Waiver  of  notice: 

By  appointing  appraisers. 

Monition  of  Hall,  31  A.  603. 

(F)  New  notice: 

No  new  notice  required  on  dissolution  of  injunction* 

Walker  ys.  V lUaYaso,  36  A.  43. 

(0)  Sufficiency  of  notice: 

Notice  to  clerk  of  court,  to  defendant,  and  to  plaintiff,  operates 
a  yalid  seizure  of  right  of  action  pending  in  court. 

Nagent  Yt.  MoOaflrey,  83  A.  37L 

(H)  Notice  to  tenants: 

Notice  to  tenants  not  necessary  when  leased  premises  are 
seized. 

Pipkin  Y8.  Sheriff,  86  A.  783;  Lambeth  Yt.  Sentell,  38  A.  695. 

(1)  Service  of  notice : 

Service  may  be  made  by  deputy  sheriff,  though  a  minor. 

Williamson  Yt.  Bichardton,  31  A.  686. 

(J)  D^endant  in  execution  can  not  complain  that  sheriff  has  seised 

property  not  belonging  to  Mm,  or  that  seizure  is  not  valid. 

Gasman  Yt.  DePoret,  88  A.  838;  Oalderwood  Yt.  PreYOSt,  9  B.  183;  DeYlIIe  Yt. 
Hayet,  38  A.  660;  Lambeth  Yt.  Sentell,  88  A.  606. 

(K)  Divi9ion  into  lots: 

1.  Article  182  of  Oonstitution  1868  not  reproduced  in  Oonsti- 
tution  1879.  Act  82  of  1877  repealed  Sections  8451,  8452, 
8458,  8454,  8756,  8757,  8759  of  Revised  Statutes  carrying^ 
out  this  law. 

2.  Necessity  of  division  into  lots  no  longer  exists. 

Morris  Yt.  Womble,  80  A.  1818. 

655.  Three  Days*  Delay — Adyertisement — Three  days 
after  this  notice  the  sheriff  shall  advertise  the  sale  of  the 
property  seized,  in  the  manner  and  form  directed  in  the 
following  articles. 

O.  p.  667, 745;  Lapene  A  Jackt  Yt.  McCan,  28  A.  750. 

656.  Seizure  of  Houses  or  Lands  Includes  Rents  and 
Reyenues — ^When  the  sheriff  seizes  houses  or  lands,  he 
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must  take  at  the  same  time  all  the  rents,  issues  and  rev* 
enue,  which  this  property  may  yield. 

O.  p.  1141. 

(A)  Seizure  of  hou8e$  and  lands^  and  rents  thereof: 

Sheriff  need  not  serve  notice  on  tenants,  only  on  debtor. 

Lambeth  vs.  SenteU  et  al.,  88  A.  692;  Pipkin  ts.  Sheriff, 36  A.  ;B3;  Car- 
roll Ys.  Chaffe,  85  A.  83. 

,(B)  Seizure  not  affected  by  failure  to  collect  rent : 

Failure  to  collect  rent  does  not  invalidate  seizure*,  it  nay 
make  sheriff  liable  to  seizing  creditor. 

Pfpkln  vs.  Sheriff,  86  A.  781. 

i(C)  When  sheriff  not  liable: 

1.  Sheriff  not  liable  for  refusal  to  collect  rents  when  thud 
party  in  possession  claims  ownership  under  recorded  title, 
and  where  he  is  refused  an  indemnity  bond. 

White,  Richards  A  Co.  vs.  Waggaman,  86  A.  9S4. 

"2.  Nor  is  he  liable  for  rents  not  collected  from  defendant  and 
owner  in  possession  of  property  as  residence  and  where 
plaintiff  declines  sheriff's  offer  to  allow  him  to  use  his  bub^ 
for  all  useful  purposes. 

Coste  YS.  Handy  et  als.,  84  A.  862;  Chaffe  &  Co.  ys.  Purdy,  43  A.  389. 

\D)  Right  to  rente : 

1.  From  time  of  seizure,  creditor  has  right  to  rents  which  he 
may  recover  by  action  against  tenant  even  before  deky  tor 
usual  proceedings  to  effect  sale. 

lAmorere  ys.  Cox,  82  A.  1045 ;  2  A.  450 ;  17  L.  203 ;  Stockton  ys.  Hyde.  S  A- 
800;  SilYerstein  ys.  Stern,  21  A.  748. 

2.  Seizure  includes  rents  of  property  where  lease  Bot  re* 
corded. 

Winn  YS.  Elgee,  6  R.  100;  Summers  A  Brannins  ts.  Claik,  90  A.  40! 
Anderson  ys.  Comeau,  88  A.  1119;  Townsend  ys.  Payne,  43  A.  fi^i 
Chaffe  YS.  Purdy,  48  A.  889. 

8.  And  lessee  under  such  lease  liable  to  seizing  creditor 
though  he  have  paid  rent  by  anticipation  or  furnished  ne- 
gotiable notes  for  it. 

Anderson  ys.  Comean,  88  A.  1119. 

4.  Lessee  may  claim  dissolution  of  lease,  but  if  he  remain  is 
possession,  there  is  tacit  reconduction  in  favor  of  seafiog 
creditor. 

Id. ;  Stockton  ys.  Hyde,  5  A.  800. 
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(E)  Leasee  can  not  deny  title  of  eheriff: 

Lessee  can  not  contest  title  of  sheriff,  whose  title  is  that  of 
lessor. 

state  ez  rel.  Fredrickaya.  Jadge,  88A.  116;  Phelps  ts.  Taylor,  38  A. 
588;  17  A.  154;  10  L.  862;  8  B.  218;  11 L.  178;  10  A.  622;  6  B.  189. 

(F)  Power  of  eheriff  to  rent : 

1.  Sheriff  may  lease  and  sue  for  rent. 

state  ex  rel.  Fredricks  ts.  Judge,  88  A.  160;  Phelps  ts.  Taylor,  28  A. 
685;  Coortney  ts.  Hunt,  6  A.  171;  Paul  ts.  Hoss,  28  A.  854. 

2.  And  most  account  for  rent  and  proceeds  of  seizoro. 

SIlllTen  TS.  Gayarre,  20  A.  306;  29  A.  858. 

(0)  Seizure  of  rented  property : 

Immoyables,  leased  or  rented,  can  not  be  actually  taken  pos- 
sessicm  of  by  sheriff. 

Decouz  TS.  Bank,  2  A.  167;  Pipkin  ts.  Sheriff,  86  A.  782. 

(H)  LUMlUy  of  8heHff: 

Sheriff  alone  liable  for  Illegal  manner  of  discharge  of  dnty 
where  seizing  creditor  gives  no  instructions. 

GusmanTS.  DePoret,  83  A.  884;  Barrimore  ts.  MoFeeley,  82  A.  1182;  . 
.   Monsslenr  ts.  Zonts,  14  A.  15;  11  A.  476. 

657.  Seizure  of  Plantation — Appointment  of  Overseer — 

If  it  be  land  or  a  plantation  which  he  has  taken,  unless 
the  same  has  been  leased  or  rented,  it  shall  remain 
sequestered  in  his  custody  until  the  sale 

Consequently,  he  may  appoint  a  keeper  or  an  overseer 
to  manage  it,  for  whom  he  shall  be  responsible. 

0.  p.  1142. 

(A)  Appointment  of  keeper: 

1.  Sheriff  may  appoint  a  keeper,  for  whom  he  is  responsible 
and  whose  possession  is  that  of  sheriff. 

Panl  TS.  Hoss,  28  A.  864;  Troonstein  ts.  Rosenham,  22  A.  526;  StiUe  ts. 
Beauchamp,  18  A.  604;  8  A.  870;  Smith  ts.  Burwick,  12  B.  25;  Budd 
TS.  Stinson,  20  A.  673;  Watklns  ts.  Oawthom,  33  A.  1199;  Winn  ts. 
Blgee,  6  B.  100;  Whann.Ts.  Hufty,  12  A.  280. 

2.  Seizure  valid  though  sheriff  do  not  eject  seized  debtor. 

Paul  TS.  Hoss,  28  A.  864;  Badd  vs.  Stinson,  20  A.  673;  Watson  ts.  Bon- 
dorant,  21  Wall.  128. 
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(B)  Who  may  he  keeper: 

He  may  appoint  owner  keeper.  Bat  some  keeper  most  be 
appointed  so  as  to  complete  and  perpetuate  possession  of 
sheriff. 

Kllbonme  ts.  FrelUen,  22  A.  907;  Page  ts.  Generes,  6  A.  661;  Boytovi. 
Ferry,  12  A.  416;  Gonbeaa  ts.  R.  B.  Co.,  6  R.  M7;  Simpson  n.  Alliii. 
7  R.  500;  Watson  ts.  Boadurant,  21  Wall.  128;  Cone  vs.  Stafford,!* 
A.  268;  Estate  of  Mills  ts.  Het>ert,19  A.  66;  12  A.  276;  WiUiamsn. 
Clark,  11  A.  761 ;  Fluker  ts.  BnUard,  2  A.  888;  Gaines  ti.  MeiehiBti' 
Bank,  4  A.  370. 

(C)  Debtor  not  liable  for  keeper* 9  fee9 — when. 

When  appointment  of  keeper  nnnecessary,  as  in  New  Or- 
leans, in  seiznree  of  real  estate,  he  can  not  charge  for  keep- 
er's fees. 

Baltimore  ts.  Parlange,  25  A.  887. 

658.  Sheriff  Receives  Rent  and  May  Lease  to  Time  of 
Sale — If  it  be  a  house  which  he  has  seized,  it  also  re- 
mains sequestered  in  his  custody;  he  may  receive  the  rent 
from  those  who  occupy  it:  he  may  even  lease  it, provided 
it  be  not  for  a  time  beyond  that  appointed  for  the  sale. 

659.  Movables  Seized  Must  Be  Safely  Kept— When  the 
objects  seized  consist  of  money,  movables,  or  beasts,  he 
should  put  them  in  a  place  of  safety,  under  the  penalty 
of  being  responsible  for  the  loss  or  injury  which  they  may 
sustain  through  his  fault  or  neglect. 

Safekeeping  of  movables : 

Sheriff  must  put  movables  seized  in  place  of  safety. 

Parkison  ts.  Boyle,  7  B.  83;  Mayes  ts.  Schmidt,  U  A.  476;  Latiolai«  ti. 
Bank,  88  A.  1444. 

660.  Immovables  by  Destination  Not  Removable- 
Nevertheless,  the  sheriff  can  not  remove  from  lands  or 
plantations,  the  implements  of  agriculture,  the  cattle  em- 
ployed in  cultivating  them,  but  he  may  appoint  a  guardian 
or  overseer  for  their  preservation. 

Revenues  of  property  can  not  be  seized  and  sold  sepantelf 
from  the  property. 

Bank  ts.  Barranco,  29  A.  866. 
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66i.  Necessary  Disbursements  for  Presenration  or 
Cultiyation — Until  the  sale,  the  sheriff  is  authorized  to 
make  such  disbursements  as  are  necessary  for  their 
preservation,  or  even  for  their  cultivation  or  clearing 
if  things  seized  consists  of  lands  or  plantations. 

NcoesBary  dUburaements : 

1.  Should  be  estimated  in  comptitizig  amount  of  saspensiye 
appeal  bond. 

state  ex  rel.  Vial  vs.  Judge,  86  A.  910;  Hatle  ya.  Bills,  9  B.  fi09. 

2.  Sheriff  can  not  charge  for  <<  responsibility  and  care  gen- 
erally." 

Farrar  ts.  Rowley,  8  A.  376;  Witoaski  t8.  Wltooski,  16  A.  388. 

8.  Sheriff  may  make  all  necessary  disbursements— e.  g.^  ap- 
point overseer  and  make  advances. 

Learned  va.  Walton,  43  A.  455 ;  Lookhart  T8.  Morey,  II  A.  1165 ;  Lambeth 
▼8.  Sheriff,  41  A.  749. 

4.  Such  advances  and  disbursements  most  be  proved. 

Wltouski  ya,  WItoaski,  16  A.  383. 

662.  Sheriff  Can  Not  Hire  Out  Animals  Seized  Except 
by  Consent — The  sheriff  can  not  lease  or  hire  out  the  an- 
imals he  may  have  seized,  unless  he  be  authorized  ex- 
pressly by  the  court  with  the  consent  of  both  the  parties. 

§  2. 

Of  the  Sale  and  Adjudication  of  Property  Seized  Under  the  Writ  of 

Fieri  Facias, 

663.  Debtor  May  Pay  Down  to  Moment  of  Adjudica- 
tion— The  debtor  may,  down  to  the  moment  of  adjudi- 
cation, prevent  the  sale  of  the  property  taken,  and  obtain 
its  release,  by  paying  into  the  hands  of  the  sheriff  the 
amount  of  the  judgment,  with  interest  and  costs. 

0.  p.  74,  259. 

Seized  debtor  may  bond  execution. 

R.  S.  8411;  state  ex  rel.  Roth  ts.  Judge,  87  A.  847;  Heffner  &  Hesse  vs. 
Verges,  29  A.  149. 
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664.  Sale  at  Seat  of  Justice — The  sale  of  the  propert; 
must  be  made  by  the  sheriff  at  the  seat  of  justice  for  the 
parish  where  the  seizure  is  made,  and  he  shall  choose  for 
the  place  of  sale,  the  spot  where  it  may  have  the  greatest 
degree  of  publicity,  except  in  the  cases  enumerated  in  the 
following  articles. 

Place  and  time  cf  Bale 

Act  146  of  1888  amends  and  re-enacts  Act  25  of  1876,  B.  S. 
8410,  BO  as  to  read  as  foUows :  ^*  Hereafter  all  sherUTB  silei 
and  coroner's  sales  shall  be  advertised  to  take  place  al  the 
court  honse,  or  at  some  other  public  place  in  the  vicinity  of 
said  court  honse,  on  any  Saturday  in  the  month,  commenc- 
ing at  11  o'clock  A.  K.,  after  the  expiration  of  the  time 
required  by  law  for  adyertisement  of  such  sales,  and  the 
said  sheriff  or  coroner  shaU  have  the  right  to  adjoorn  said 
sale  to  the  Monday  f oUowing,  and  then  from  day  to  day, 
only  in  case  there  shaU  not  be  time  to  conclude  the  same  in 
one  day;  provided,  however,  nothing  contained  herein 
shall  deprive  the  defendant  of  the  privilege  now  enjoyed 
by  him  of  having  his  property  when  it  is  xmder  seime 
offered  for  sale  at  his  domicile  upon  his  giving  notice  to  the 
proper  officer  within  three  days  after  notice  of  seixore.*' 

665.  Sale  on  Plantations — ^Notice — In  the  country,  the 
sale  may  be  made  on  the  plantations  which  are  to  be  sold, 
if  the  debtor  require  it;  but  in  this  case  notice  must  be 
given  of  the  fact  in  the  advertisement  of  sale. 

666.  Sale  of  Animals  and  Utensils  Attached  to  Planta- 
tions— Animals  and  utensils  attached  to  plantations  and 
manufactures,  and  such  articles  as  can  not  be  easily  re* 
moved,  must  be  sold  on  the  spot  where  they  are  taken, 
on  the  day  and  hour  appointed  for  this  purpose  by  the 
sheriff. 

1.  Sale  of  animals  and  utensils  attached  to  plantations  and 

manufactures  made  on  spot,  and  with  plantation. 

Lepine  A  Jack  rt.  MoCan,  38  A.  749;  Bank  ts.  Crooks  a  Marittany,! 
A.  824. 
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2.  Bat  sale  of  plantation  and  fixtures  may  be  made  at  seat 
of  joBtice  unless  debtor  require  it  to  be  made  on  the  plan- 
tation. 

Walker  t8.  VIllayaBo,  26  A.  43. 

667.  Advertisement  Three  Days  After  Notice — Three 
<iay8  after  the  sheriff  shall  have  given  notice  to  the  debtor 
of  the  property  seized  from  him,  unless  an  injunction 
issue  to  prevent  him,  he  must  advertise  the  sale  of  such 
property  at  the  day,  place,  and  hour,  which  he  shall  des- 
ignate for  that  purpose  in  the  manner  hereinafter  directed. 

0.  p.  605. 

Advertisement : 

1.  Waiver  of  advertisement: 

Bsnaolt  T8.  Cooley,  16  A.  165. 

2.  Length  of  time  of  advertisement: 

(a)  For  land,  thirty  days. 

Gemon  ts.  Bestiok,  15  A.  687. 

Even  when  sale  is  re -advertised. 

Montgomery  ya.  Barrow,  19  A.  169;  Monition  of  Hall,  31  A. 
69S. 

(h)  For  movables,  ten  days. 

O.P.670. 

8.  Imperfection  of  advertisements  not  waived  by  presencd  of 
debtor  at  sale  without  objection. 

Hnmphreys  ya.  Brown,  19  A.  168. 

4.  Want  of  thirty  days'  advertisement  cured  by  prescription 
of  five  years. 

Bobinaon  Tt.  Williams,  15  A.  485. 

668.  Advertisements  in  English  Only — Every  sale  must 
be  announced  by  public  advertisements,  composed  in 
Knglish  only. 

O.  p.  655, 968. 

(AJ  Public  sales;  language  of  advertisements : 

2.  Judicial  advertisements  in  French  language. 

Act  88  of  1880,  passed  in  pursuance  of  Oonstitntic »  of  1879| 
Article  151,  ^*  regulates  Judicial  advertisements  in  the  French 
language  in  the  parish  of  Orleans,"  and  provides  ^'That  in 
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the  parish  of  Orleans  where  advertisements  are  required  to 
be  made  in  relation  to  judicial  proceedings,  or  in  the  sale  of 
property  under  judicial  process,  or  in  any  other  legal  pro- 
ceeding of  whateyer  kind,  they  shall  be  published  also  in 
the  French  language,  in  a  daily  newspaper  of  good  standing 
published  in  the  French  language,  and  which  shall  hays 
been  so  published  as  a  daily  paper  for  at  lea^t  one  year  con- 
Becutively  prior  to  the  designation  to  be  made  ac^cording  to 
the  second  section  of  this  act.  That  said  publication  in  the 
French  lang^uage  shall  be  made  in  precisely  the  same  man- 
ner and  for  the  same  number  of  times,  and  on  the  same 
terms  as  by  existing  laws  are  required  or  may  be  required 
thereafter  for  the  publication  of  judicial  advertiaementB  in 
the  English  language,"  etc. 

2.  Cost,  selection  of  paper ^  etc. 
Act  91  of  1876 :  To  regulate  the  manner  of  maWng  adver- 
tisements in  judicial  proceedings  and  sales  of  property  un- 
der judicial  process  in  all  parishes  other  than  that  of  Or- 
leans, reg^ulating  the  price  therefor,  and  directing^  the  man- 
ner and  price  at  which  contracts  should  be  made  by  police 
Juries  or  municipal  corporations,  except  New  Orleans,  for 
public  printing. 

SBonoN  1.  That  in  all  parishes  other  than  that  of  OrleaiB, 
where  advertisements  are  required  to  be  made  in  relatioB 
to  judicial  proceeding^  or  in  the  sale  of  property  undo'  ju- 
dicial process,  they  shall  be  published  in  a  newspaper 
printed  in  the  parish  in  which  the  judicial  proceedings  are 
carried  on,  or  in  which  the  sale  is  to  take  place,  and  if 
there  be  no  newspaper  published  in  said  parish,  the  adver- 
tisements shall  be  made  by  posting  them  at  or  on  the  door 
of  the  court  house,  and  two  other  public  places  at  dilTereBt 
parts  of  the  parish. 

Sbo.  2.  That  when  there  are  two  or  more  newspapers  pub- 
lished in  the  parish  the  defendant  shall  have  the  right  of 
selecting  a  newspaper  in  which  the  advertisement  is  to  be 
made,  if  applied  for  within  three  days  after  notice  of  aoch 
proceedings  or  the  seizure  made  under  the  process.  If  the 
defendant  neglect  to  select,  then  the  plaintiff  shall  have  the 
right  to  do  so,  and  in  default  of  either  plaintiff  or  defen<daal 
selecting,  the  sheriff  shall  select. 
Sbc.  8.  That  the  costs  of  such  advertisements  shall  not 
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ceed  the  rate  of  one  dollar  for  every  hundred  words  or 
fractional  part  thereof,  for  the  first  insertion,  and  fifty  cents 
for  each  subsequent  insertion.  If  such  newspaper  refuses 
to  publish  at  the  rate  herein  specified,  they  shall  be  pub- 
lished by  posting  at  or  on  the  door  of  the  court  house  and 
two  other  public  places  in  the  parish  wherein  such  publica- 
tion is  to  be  made. 

Sbc.  4.  That  the  police  juries  and  municipal  corporations 
in  all  parishes  other  than  that  of  Orleans  shall  not  here- 
after order  public  printing  of  any  kind  unless  the  same  is 
done  under  contract  and  adjudication  to  the  lowest  bidder, 
after  due  public  notice  given,  and  the  prices  tiierefor  shall 
not  in  any  case  exceed  the  price  hereinbefore  fixed  for  judi- 
cial advertisements  where  applicable,  and  for  other  printing 
or  job  work  they  shall  in  no  case  exceed  the  maximum 
price  which  may  be  allowed  for  State  printing. 

(O)  Bight  secured  to  debtor  under  Section  2  muet  be  exerdsed  b^ore 

advertisement  is  madCj  else  it  is  lost. 
Sonlier  ts.  Benker,  87  A.  163. 

(D)  Judicial  advertisements  in  parish  of  Orleans. 
See  Act  49  of  1877,  Beo.  15,  ei  teg. 

669.  Advertisement  in  Official  Journals — These  adver- 
tisements must  be  inserted  in  the  official  journals  selected 
and  contracted  with  pursuant  to  special  laws. 

0.  p.  286, 969;  Freeman  ts.  Stacey,  3  A.  615. 

670.  Ten  Days'  Advertisement  for  Movables — ^Thirty 
Days  for  Stesunboats,  Ships  and  Immoyables — The  sale 
of  movable  effects  can  only  be  made  ten  days  after  the 
first  notice  which  has  been  given,  and  that  of  ships,  steam- 
boats and  immovables,  only  thirty  days  after  the  same 
notice. 

Advertisement  of  seizure  of  ''  an  action  for  the  recovery  of  an 
immovable  estate  or  an  entire  Bnccession"  which  is  an 
immovable  (0.  P.  471)  muBt  be  for  thirty  days. 

Nugent  T8.  McOaflrey,  88  A.  274. 

671.  Notice  to  Appoint  Appraiser — ^Who  Appoints — 
In    Successions — Appraisers  in  Orleans  and  Jefferson — 
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Ten  days  before  proceeding  to  the  sale  of  the  property 
seized,  if  it  consists  of  immovables,  the  sheriff  shall  sum- 
mon the  party  whose  effects  are  seized,  by  a  written 
notice,  delivered  to  him  in  person,  or  left  at  his  usual  place 
of  residence,  to  appear  on  the  day,  place  and  hour  which 
he  shall  mention  to  him,  for  the  purpose  of  naming  an 
appraiser  of  the  property  to  be  thus  sold;  provided,  that 
in  the  parishes  of  Orleans  and  Jefferson,  it  shall  be  suffi- 
cient that  the  plaintiff  in  the  suit  shall  be  one  appraiser, 
the  defendant  another,  or  such  person  as  the  plaintiff  or 
defendant  may  designate;  and  in  the  event  of  their  dis^ 
agreement,  the  sheriff  or  auctioneer  making  the  sale 
shall  constitute  the  umpire,  whose  decision  shall  be 
final,  and  no  fees  shall  be  allowed  to  any  officer  or  other 
person  for  appraising  property ;  and  in  all  cases  where  pn^ 
erty  belonging  to  a  succession  is  to  be  sold,  where  ap- 
praisements .are  required  previous  to  the  sale,  it  shall  be 
sufficient  that  the  administrator,  executor,  tutor,  or  other 
person  representing  the  succession,  shall  constitute  and  be 
one  appraiser;  and  the  creditor  on  whose  application  the 
property  is  sold,  or  one  of  the  heirs,  if  sold  to  effect  a 
partition,  shall  be  and  constitute  the  other;  and  the  sheriff, 
or  auctioneer  making  the  sale,  shall  be  the  umpire;  pro- 
vided, that  in  the  event  there  are  several  plaintiffs  or  sev- 
eral defendants,  several  creditors  or  several  heirs,  the 
court  shall  designate  which  one  of  the  respective  parties  shall 
be  and  constitute  one  appraiser,  and  which  one  the  other, 
unless  the  parties  agree  among  themselves  by  whom  they 
shall  be  represented;  and  in  the  event  any  party  shall 
neglect  or  refuse  to  qualify  under  the  provisions  of  this 
act,  the  property  shall  be  sold  without  any  appraisement 
whatever. 

(A)  Notice  to  appoint  appraisers: 

1.  Revised  Statutes,  Sec.  576,  requires  only  two  days. 
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2.  When  party  has  aotoally  appointed  appraiser,  it  is  idle  to 
inquire  if  he  had  notice. 

Foster  T8.  Boatsel,  8  A.  5M. 

(B)  Appraiser^ 9  fee: 

Gan  not  be  exacted  where  party  himself  acts. 

Baltimore  Tt.  Parlange,  36  A.  887. 

(C)  By  whom  appointed: 

Not  by  jnstice  of  peace.    He  has  no  such  power. 
Gallagher  ts.  Abadie,  36  A.  848. 

(D)  Waiver  of  appraisement: 

1.  Benefit  of  appraisement  is  for  debtor's  protection,  which 
he  may  waive.  Poteet  qwieque  renwnoiare  Jus  pro  se  intro' 
duotum, 

Joaet  T8.  Mortimer,  39  A.  306;  15  A.  346;  Martin  ts.  Lake,  87  A.  768;  33 
A.  89;  Desplate  ys.  Martin,  7  A.  91. 

And  refosing  to  qualify  as  appraiser  amounts  to  waiver. 

Id. 

2.  Waiver  lawful,  particularly  in  a  contract  of  mortgage. 

Jouet  YS.  Mortimer,  39  A.  306;  Broadwell  ys.  Bodrignios,  18  A.  68;  Ins. 
Oo.  YS.  Bagley,  19  A.  87;  Soniat  ys.  Miles,  88  A.  164;  see  LoYioks,  Bar- 
rett A  Koen  ys.  Walker,  16  A.  345 ;  16  A.  170;  5  A.  806. 

8.  And  this  is  so  even  if  mortgagor  be  minor  acting  by  tutor 
on  advice  of  family  meeting. 

Martin  ys.  Lake,  Sheriff,  87  A.  768. 

4.  Waiver  illegal  when  judgment  debtor  is  in  failing  circum- 
stances. 

Socoession  of  Hllligsberg,  1  A,  840;  Lawrence,  Syndic,  ys.  Young,  1 
A.  397. 

(E)  Appraisement  esseTUial  when  not  waived* 

Phelps  YS.  Bightor,  9  B.  581;  Stockton  ys.  Stanbrongh,  8  A.  890;  Snocesslon 
of  Hllligsberg,  1  A.  840;  MoDonogh  ys.  GraYier's  Curator,  9  L.  580. 

(F')  Appraisement  not  necessary : 

Where  sale  is  on  a  twelve  months'  bond. 

Wallls  YS.  Thomas,  6  A.  76;  Fink  ys.  Lallande,  16  L.  547. 

672.  Faming  Appraisers— Sheriff  Appoints  In  Case  of 
Refusal — If  the  party  appear  and  name  his  appraiser, 
the  creditor  shall  have  the  right  of  naming  the  other,  and 
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if  either  the  plaintiff  or  defendant  refuse  to  appoint  an 
appraiser,  he  shall  be  appointed  by  the  sheriff,  in  the 
name  of  the  plaintiff  or  defendant,  who  shall  have  refused 
or  neglected  to  make  the  appointment. 

O.  p.  770. 

673.  Oath  of  Appraisers — The  appraisers  thus  named 
shall,  before  proceeding  to  make  an  appraisement,  take 
an  oath  before  the  sheriff  of  the  parish,  or  before  a  judge 
or  justice  of  the  peace,  to  make  a  true  and  just  appraise- 
ment of  the  property  seized,  whether  for  cash  or  for  the 
time  or  credit  designated  by  the  parties,  as  provided 
above. 

Oaih  may  he  waived: 

If  party's  attorney  be  appraiser,  and  he  do  not  demand  to  be 
sworn,  Mb  waiver  binds  his  principal. 

Keenan  t8.  Ahem,  84  A.  887;  NIohoUs  Yt.  Meroler,  16  A.  174;  MnlUin. 
Follain,  13  A.  888;  21  A.  64. 

674.  Appointment  of  Umpire — His  Oath — If  they  can 
not  agree  in  their  appraisement,  they  shall  name  an  um- 
pire, who  shall  also  be  sworn;  and  if  they  can  not  agree 
on  the  choice  of  an  umpire,  the  sheriff  shall  name  one. 

675.  Report  of  Appraisers — ^When  the  appraisen 
shall  have  been  thus  named  and  sworn,  they  shall  pro- 
ceed together  to  appraise  the  property  taken, 
after  having  reduced  this  appraisement  to  writing, 
affixed  their  signature  or  ordinary  mark,  they  shall  de- 
liver it  to  the  sheriff  to  serve  as  a  basis  for  the  sale. 

676.  Appraisement  Must  Be  Minute — Separate  Sale  or 
in  Block — ^The  effects  seized  must  be  appraised  with  such 
minuteness,  that  they  may  be  sold  together,  or  separately, 
to  the  best  advantage  of  the  debtor,  as  he  may  direct 
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(A)  Mode  of  appraising : 

Appraisement  of  undivided  interest  of  an  heir  in  a  snccession 
should  show  number  of  heirs,  value  of  assets,  and  amount  of 
debts. 

Hlokman  ▼*».  Preret,  80  A.  1067;  Diamond  ts.  Oourtney,  12  A.  251 ;  Mayo 
T8.  Stroad,  13  B.  106;  Noble  T8.  Nettles,  8  B.  152. 

(B)  Separate  appraisement: 

When  separate  appraisement  necessary  and  is  not  made, 
privilege  is  lost  if  thing  on  which  it  exists  is  sold  con- 
fusedly with  a  mass  of  other  property. 

Soooesslon  of  Sogers,  II  A.  400;  87  A.  8, 857. 

677.  Crying  of  Property— On  the  day  and  hour  ap- 
pointed for  the  sale,  the  sheriff  or  his  deputy  shall  repair 
to  the  place  where  it  is  to  be  made,  and  shall  proceed  to 
cry  the  property  taken,  after  having  read,  in  an  audible 
voice,  the  notice  declaring  the  nature  and  description 
of  it. 

678.  Mortgage  and  Conveyance  Certificates — If  they 
are  lands,  or  other  objects  susceptible  of  being  mortgaged, 
which  are  to  be  sold,  the  sheriff,  after  having  declared  of 
what  they  consist,  as  directed  in  the  preceding  article, 
shall  also  read,  in  an  audible  voice,  the  certificate  which 
he  shall  have  obtained  for  this  purpose  from  the  office  of 
the  register  of  mortgages  in  the  parish  where  the  sale  is 
made,  to  show  whether  there  exist  any  privileges  or  mort- 
gages on  the  property  offered  for  sale;  provided,  that  in 
the  parish  of  Orleans,  a  certificate,  from  the  register  of 
conveyances,  showing  that  the  vendor  had  not  alienated 
in  any  other  way  the  property  about  to  be  sold  by  him, 
shall  be  read  by  the  sheriff,  said  certificate  to  give  a  clear 
description  of  said  property;  and  the  sheriff  neglecting  to 
procure  such  certificate  before  passing  any  act  of  sale, 
shall  be  liable  to  a  fine  of  not  less  than  two  hundred  and 
fifty  dollars,  nor  more  than   five   hundred   dollars,  and 
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costs  of  court,  one-half  for  the  beDefit  of  the  complainant, 
and  the  other  half  for  the  benefit  of  the  State. 

(A)  BecidingofcertifioaU: 

Faihire  to  procure  certificate  or  to  read  it  nnllifles  adjudica- 
tion. 

MoBae  ▼■.  Chapman,  10  B.  65;  Perry,  Syndic,  ts.  Holloway,  10  B.  107. 

Bat  such  nullity  is  relative  only  and  may  be  ratified* 

Ina.  Co.  vs.  Pike,  88  A.  825. 

(B)  Duty  of  recorder  of  mortgagee: 

To  furnish  certificate  showing  all  incninbrances  on  property, 
even  when  not  in  name  of  defendant  in  execution. 

Smith  ▼■.  Moore,  9  &.  65;  MoBae  ▼■.  Chapman,  10  B.  67. 

(C)  Ae  to  Utxee  onproperty: 

Sheriff  need  not  announce  amount  of  taxes  due. 

Gasman  ▼■.  LeBlano,  27  A.  280. 

(D)  A»  to  anterior  mortgage9  and  privilegee: 

Sheriff  must  announce  that  purchaser  shall  have  a  right  to 
retain  amount  of  such  mortgages  and  privileges  or  else  ad- 
judication is  null. 

Whitehead  ▼■.  Cramer,  9  A.  216;  Southern  Mataal  Insnrmnoe  Oompanj 
▼B.  Pike,  88  A.  823;  DeArmaa  Ti.  Wagner,  8  N.  S.  606. 

But  such  nullity  is  purely  relative. 

LoQoka  vs.  Bank,  2  A.  617;  Boblnett  vs.  Compton,  2  A.  861 ;  WhJt- 
taker  vs.  Aahbey,  43  A.  117;  Lane  ts.  Cameron,  86  A.  77B;  White- 
head, Beoelver,  ts.  Wiley,  9  A.  214;  Fernandas  ts.  Beln.  I  A. 
62;  TrndeauTS.  McVIoar,  1  A.  426. 

679.  Sale  Subject  to  Privileges  and  Mortgages — ^Whcn 
there  exists  a  mortgage  or  privilege  on  the  property  put 
up  for  sale,  the  sheriff  shall  give  notice,  before  he  com- 
mences the  crying,  that  the  property  is  sold  subject  to  all 
privileges  and  hypothecations  of  whatsoever  kind  they 
may  be,  with  which  the  same  is  burdened,  and  with  the 
condition  that  the  purchaser  shall  pay  in  his  hands  what- 
ever portion  of  the  price  for  which  the  property  shall  be 
adjudicated,  which  may  exceed  the  amount  of  the  privi- 
leges and  special  mortgages  to  which  such  property  ts 
subject. 
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Sale  mibjed  to  pritfileges  and  mortgagtB: 

1.  Adjudication  invalid  where  notice  is  not  giyen  by  sheriff 
that  property  is  sold  subject  to  existing  privileges  and 
mortgages,  with  right  of  retention  of  the  amounts  to  sat- 
isfy the  same. 

McBae  ts.  Chapman,  10  R.  6S;  9  L.  643;  Perry  ▼■.  Hollo  way,  10  B.  107; 
Soatbero  Insurance  Company  vs.  Pike,  88  A.  826. 

2.  But  this  nullity  is  only  relative. 

Whitehead  vs.  Cramer,  9  A.  216;  Loacks  rs.  Bank  of  Tennessee,  2  A. 
617;  Roblnett  ts.  Oompton,  2  A.  861;  Mutual  Insurance  Company  ts» 
Pike,  88  A.  826. 

68o.  Sale  Must  Bring  Two-Thirds  of  Appraisement — 
Re-offer — These  previous  steps  being  taken,  the  sheriff 
shall  proceed  to  the  sale  and  adjudication  of  the  property 
taken,  and  if  the  price  offered  by  the  highest  and  last 
bidder  does  not  reach  two-thirds  of  the  appraisement  made 
on  it,  as  directed  above ,  then  the  thing  shall  not  be  ad- 
judged, and  the  sale  shall  be  postponed  for  fifteen  days  if 
it  be  immovable  property,  and  ten  days  if  it  be  movable, 
counting  from  the  fresh  notice  which  shall  be  given  by  the 
sheriff,  in  the  manner  hereafter  directed. 

(A)  NuUiby  of  sale  made  for  less  than  two-ihirde  of  appraisement: 
Nullity  relative  and  prescribed  by  five  years. 

Lawrence  vs.  BIMsale,  6  A.  688;  O.  0.  8643;  Vincent  vs.  D'Aubigne,  19 
A.  628. 

And  debtor  in  execution  can  not  complain  where  pur- 
chaser subsequently  pays  taxes  and  penalties  which,, 
together  with  bid,  exceed  two -thirds  of  appraisements 

Mills  vs.  Waggaman,  28  A.  661. 

(B)  Sale  for  less  than  two-thirds  of  appraisement: 

L  In  sale  of  succession  property  to  pay  debts  under  0.  P.  990^ 

991  and  992,  even  minor's  property  may  be  sold  for  less 

than  two -thirds  of  appraised  value. 

Towles  Ys.  Weeks,  7  L.  812;  Carter  vs.  McManns,  16  A.  641 ;  Sncoesslon 
of  Hood  and  Wife,  88  A.  466;  Succession  of  Bscaraqaell,  86  A.16&; 
Valdere  vs.  Bird,  10  B.  896 ;  Overrnling  Succession  of  Tabary,  81  A.  400. 

2.  And  also  in  partition  proceedings  even  when  some  co* 
owners  are  minors. 

Bay  hi  et  al.  vs.  Bay  hi  et  al.,  86  A.  680;  Bnddecke  ys.  Buddecke,  81  A, 
674;  Life  Association  of  America  ys.  Hall,  83  A.  62;  VentressYi. 
Brown,  80  A.  1013;  16  A.  697;  Sbaffet  ys.  Jackson,  14  A.  164;  14  A.  178;. 
8L.179;  2A.668;  21A.268. 
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8.  In  executory  proceedings  against  saccession  proper »^. 

Vincent  T8.  D*Aubigne,  19  A.  639. 

68i.  Sale  on  Twelve  Months'  Credit— The  sheriff,  on 
giving  notice  of  the  place,  day  and  hour  of  this  new  cry- 
ing, must  announce  that  it  will  be  made  at  twelve  months' 
credit,  the  purchaser  being  required  to  furnish  good  and 
sufficient  joint  security,  and  special  mortgage  on  the  things 
sold,  bearing  interest  from  the  day  of  adjudication ,  at  the 
same  rate  as  that  allowed  by  the  judgment. 

0.  p.  682,  708,  716,  7l7,  718,  719. 

(A)  Twelve  months^  bond:  Effect  of  taking  bond: 

1.  Does  not  transfer  ownership,  create  vendor' r  Hen.  chancre 

title  or  possession,  nor  novate  debt. 

Suooesslon  of  HeiUler,  25  A.  116;  Lafayette  Y8.  Frmt&^BAt  T 


2.  It  does  not  satisfy  judgment. 

Gourinie  vs.  Sammers,  8  &.  175;  Dnnlap  Y8.  Sims,  2  A. 

8.  Hence  on  a  sale  under  twelve  months'  bond,  jadgment 
creditor  is  entitled  to  same  privileges  he  enjoyed  onder 
the  judgment. 

Tamer  ts.  Parker,  10  B.  164. 

4.  Style  of  original  suit  maintained  in  bond. 

Dnnlap  ▼■.  Sims,  2  A.  2U. 

6.  Execution  may  issue  on  judgment  instead  of  bond. 

Trescott  ts.  Lewis,  11  A.  184. 

(B)  Who  may  buy  under  bond: 

Executor,  representing  the  estate,  with  a  view  of  obtaining 

time  to  pay  debt. 

Lafayette  ts.  Preston,  8  A.  88L 

{C)  No  law  authorize$  taking  of  second  bond.     Execution  thmmm 
may  be  stayed. 

Welok  TS.  Bab  In,  21  A.  230. 

^D)  Defences  of  surety : 

1.  He  can  not  allege  any  irreg^olarities  in  the  sale  as  long  as 
his  principal  holds  the  property. 

WIeck  vs.  Babln,  21  A.  230;  2  L.  860;  Jones  ts.  Frellsen,  9  B.  18B.  19B; 
Coons  TS.  Graham,  12  U.  206;  Wafer  ts.  Wafer,  7  A.  542;  Sacoesslcn 
of  Quinn,  34  A.  880. 

540 


Op  ExBCunoN  of  Judombnt.  682-688 

2.  Twelve  months'  bond  mnst  be  paid  by  privilege  and  pref- 
^ence  over  all  claims,  except  expenses  of  sale,  fixing 
lials,  etc. ;  sheriff's  costs  and  clerk's  costs. 

Suooesslon  of  Rogers,  41  A.  401 ;  Sucoesslon  of  Forstall,  89  A.  1063 ;  Sue- 
oesslon  of  LauTe,  18  A.  721;  Sucoesslon  of  Markey,  2  A.  266. 

B.  Where  bond  and  advertisement  do  not  call  for  such  interest 
as  allowed  by  the  judgment,  the  sale  is  nolL 

Wright  vs.  Hlgginbotham,  10  B.  82. 

682.  Sale  on  Twelve  Months'  Bond — At  this  second 
adjudication,  the  thing  seized  shall  be  adjudged  to  the 
highest  and  last  bidder  for  whatever  it  will  bring,  on 
twelve  months'  credit,  according  to  the  terms  mentioned 
in  article  six  hundred  and  eighty-one. 

683.  Purchaser  May  Retain  Sum  to  Pay  Privileges  and 
Mortgages  in  Favor  of  Third  Persons — ^Twelve  Months' 
Bond  Special — But  if  there  exist  on  the  property  any  privi- 
leges or  special  mortgage  in  favor  of  other  persons  than 
the  judgment  creditor,  and  which  are  preferred  to  him, 
the  sheriff  shall  announce  that  the  purchaser  shall  be  en- 
titled to  retain  in  his  hands,  out  of  the  price  for  which 
the  property  was  adjudicated,  the  amount  required  to 
satisfy  the  privileged  debts  and  special  hypothecations  to 
which  the  property  sold  was  subject,  but  that  he  shall  be 

X)und  to  give  his  obligation  for  the  surplus  of  the  pur- 
chase money,  if  there  be  any,  and  subscribe  his  obliga- 
jon  at  twelve  months'  credit,  with  security  as  is  stated 
above. 

{A)  Retention  of  hid : 

1.  Where  seizing  creditor  has  privilege  and  conventional  mort- 
gage first  in  rank,  he  may  retain  amount  of  bid  sufficient  to 
pay  himself. 

Copes  YS.  Guilbeau,  34  A.  ia37 ;  Blafr  A  Co,  ys.  Taylor  A  Irving,  26  A. 
144;  Sacoesslonof  Triohe,  29  A.  384. 

2.  Purchaser  at  succession  sale  may  retain  amount  to  satisfy 
special  mortgage. 

Succession  of  ForstaU,  39  A.  1053;  Morris  va.  Oaln,  84  A.  657;  Denegre 
YS.  Mushet,  46  A.  90. 
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(B)  Who  may  not  retain  hid: 

1.  Mere  general  mortgagee. 

Qodohaax  ya.  Suooession  of  Diohary»  34  A.  679;  Alford  rt.  Mont^,  X 
A.  098;  Pasley  vs.  MoCoimell,  88  A.  476. 

2.  Junior  or  concurrent  mortgagee. 

Lehman.  Newgass  ft  Co.  ▼■.  Ranson,  27  A.  379;  Suooession  of  Triohe, » 
A.  886. 

(C)  DvUy  of  Bheriff  to  retain  amount  of  lienB  in  advance  of  mM»q 
creditor, 

Cumraings  vs.  Erwin,  16  A.  2ft<;  Fireman's  Ins.  Co.  ys.  Qllllngham,  18.10; 
Bacas  vs.  Hernandez,  81  A.  87;  Saooesslon  of  Trlohe,39  A.  887. 

684.  No  Adjudication  Where  Bid  Insufficient — Conse- 
quently, if  the  price  offered  in  this  case  by  the  highest 
and  last  bidder,  is  not  sufficient  to  discharge  the  privi- 
leges and  mortgages  existing  on  the  property,  and  which 
have  a  preference  over  the  judgment  creditor,  there  shall 
be  no  adjudication,  and  the  sheriff  shall  proceed  to  seize 
other  property  of  the  debtor,  if  there  be  any. 

No  valid  adjudication — when. 

1.  There  is  no  valid  adjudication  where  the  bid  inffuffi^^^ 
to  discharge  privileges  and  mortgages  superior  to  judgment 
creditor. 

Dunning  yb.  Coleman  A  Co.,  27  A.  48;  Hills  ys.  Jaoobs,  7  B.  406;  Bsoat 
YS.  Hernandez,  81  A.  87. 

2.  But  the  nuUity  of  the  adjudication  is  only  relative;  it  may 
be  declared  at  suit  of  prior  mortgagee,  or  defendant  in  exe- 
cution ;  but  third  persons  can  not  treat  it  as  nulli^  and 
attack  it  collateraUy. 

Lawrenoe  ys.  BIrdsale,  6  A.  688. 

B.  The  rule  in  this  article  applies  only  to  special  or  oonves- 
tional  mortgages,  and  not  to  judicial  or  general  mortgages. 

Fasley  ys.  MoConnell,  88  A.  476;  Kelly  ys.  Cook,  7  A.  614;  SitUg  n. 
Morgan,  6  A.  674;  Toung  ys.  Municipality  No.  1, 6  A.  786 ;  Loocks  n. 
Union  Bank,  2  A.  6L9;  Tmdeau  ys.  MoVloar,  1  A.  426;  Femandes  fn 
Beln,  1  A.  82. 

4.  Nor  where  incumbrances  are  tax  mortgages,  privileges  and 
liens. 

Laplaoe  ys.  Laplaoe,  48  A.  286;  Pasley  ys.  MoOonnell,  88  A.  470. 

5.  It  is  sheriff's  duty  to  pay  the  tax  before  making  the  deed. 

Laplaoe  ys.  Laplaoe,  43  A.  28*1;  Friedlander  ys.  Bell.  17  A.  4i. 
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685.  Sale  Need  Not  Bring  Sufficient  to  Pay  Incum- 
brances Posterior  to  Seizing  Creditor — If  the  seizing  cred- 
itor be  a  vendor,  or  has  any  privilege  or  special  mortgage 
on  the  property  seized  and  offered  for  sale,  which  is  ante- 
rior or  entitled  to  a  preference  over  other  privileges  or 
special  mortgages  existing  on  said  property,  he  may,  not- 
vrithstanding  what  is  contained  in  the  preceding  article, 
require  that  the  property  be  sold  at  any  price  to  pay  him, 
although  the  purchase  money  be  not  sufficient  to  satisfy 
all  the  privileges  or  mortgages  with  which  such  property 
is  burdened. 

1.  Adjndlcatee  may  retain  in  his  hands  enongh  to  pay  off  in- 
cumbrances in  excess  of  price  of  adjudication  over  amount 
called  for  by  writ. 

Morris  ys.  Gain's  BzeoQtors,  84  A.  668;  Johnson  vs.  Danoan,  34  A.  881. 

2.  Where  adjudicatee  pays  into  sheriff's  hands  more  than 
writ  calls  for,  the  sheriff  individuaUy  becomes  his  agent, 
and  adjudicatee  has  no  recourse  against  sheriff's  sureties 
for  diversion  of  funds. 

Morris  ys.  Cain's  Bzeoators,  84  A.  668;  Bacas  ys.  Hemandes,  81  A.  87; 
Merchants'  Bank  ys.  Peters,  3  B.  314;  Pepper  ys.  Dunlap,  16  L.  168. 

686.  Sale  Where  Some  Instalments  are  not  Due — When 
a  seizing  creditor  has  a  privilege  or  special  mortgage  on  the 
property  seized,  for  a  debt  of  which  all  the  instalments 
are  not  yet  due,  he  may  demand  that  the  property  be  sold 
for  the  whole  of  the  debt,  provided  it  be  on  such  terms  of 
credit  as  are  granted  to  the  debtor  by  the  original  con- 
tract for  the  payment  of  such  instalments  as  are  not  due. 

Penonllh  ys.  Abraham,  44  A.  189. 

(jL)  ScUefor  ea$h: 

Where  property  is  sold  under  one  of  a  series  of  mortgage 
notes,  the  sheriff  may  sell  for  cash  when  the  notes  are  past 
due. 

Keenan  ys.  Ahem,  S4  A.  887. 
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(B)  Sale  on  credit: 

1.  Mortgage  creditor  may  force  sale  on  falling  dae  of  flirt 
instalment;  purchaser  to  assome  other  notes  on  same 
terms. 

Union  Bank  ti.  Smith,  10  B,  49;  Pepper  ▼■.  lionlap,  16  L.  164;  Olutflraix 
ft  Agar  ra.  Packard.  36  A.  172;  Bloe  ts.  Schmidt,  11  Ii.  70;  Branner  el 
al.  Y8.  Hardy,  18  A.  687. 

2.  Where  credit  instalments  matore  pending  seixnre,  sale 
may  be  for  cash. 

Dwlghtra.  Richard,  6  A.  S86;  M cOlellan  ts.  Bldeman,  5  A.  663;  Me- 
Oalap  TB.  Fluker,  13  A.  661;  Panonllh  tb.  Abraham.  44  ▲.  189. 

8.  Transferees  of  portions  of  a  mortgage  debt  are  entitled  to 
be  paid  pro  rata  without  regard  to  time  when  they  were 
transferred . 

Perrot  vs.  LcTasaear,  31  A.  639;  Begnaud  YB.Uob,  31  A.  634;  Adams  til 
Leah,  8  A.  144. 

4.  And  if  holder  of  two  or  more  out  of  a  series  of  concorrent 

mortgage  notes  transfers  one  with  priority  oyer  his  other 

notes,  his  agreement  will  not  give  transferee  priority  over 

notes  in  other  hands. 

Laplace  ys.  Laplace,  48  A.  385. 

687.  Real  Charges  Pass  With  Property  to  Purchaser— 

When  a  property  seized  and  sold  is  subject  to  any  real 
charge,  as  usufruct,  use,  habitation,  servitude  or  others, 
it  is  sold  vsrith  all  these  burdens,  and  the  purchaser  is 
bound  to  fulfil  them  himself,  or  permit  the  enjoyment  of 
them,  over  and  above  the  price  to  be  paid. 


(A)  Real  charges  pass  with  property — e.  g. : 

1.  Special  mortgage. 

Newman  ys.  Eaton.  37  A.  841 ;  Insurance  Oompany  ts.  Warren  eC  aL 

87  A.  87. 

2.  Unexpired  portion  of  recorded  lease. 

Bartels  ts.  Creditors,  11  A.  483;  D*Aqiiin  ts.  Armant,  14  A.  317;  Haydc* 
TS.  Shiff,  13  A.  634;  Lehman  A  Oo.  ts.  Dreyfus,  87  A.  688. 

(B)  What  things  pass  to  puroJMser: 

L  Ungathered  crop  belonging  to  owner  of  seized  place. 

Porohe  ts.  Bodln,  38  A.  763;  0.  0.  466,  466;  Bind  worth  ts.  Hunter,  t  B. 
364;  Williamson  ts.  Richardson,  81  A.  686. 

(a)  But  not  where  seized  debtor  is  permitted  by  creditor 
to  cultivate  the  place  with  his  own  means. 

Richardson  ts.  DInkgraTe,  36  A.  683;   Sandel  ts.  Donglas,  2? 
A.  638. 
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,    ,  >  ■ 
(b)  Nor  can  seized  debtfOr  champion  rightB  of   other 
alleged  privileged  creditors. 

Williamson  ts.  Blohardson,  81  A.  685. 

3.  Bnildings  pass  with  land. 

Pohlman  ys.  DeBonohel,  83  A.  1188. 

(a)  And  all  immoyables  by  destination,  in  sale   mider 
mortgage 

WlUlamson  T8.  Blohardson,  81  A.  686 ;.  Well  Tft.  Lapeyre,  88  A.  808. 

(h)  And  battnre  formed  since  mortgage  was  given  passes 
with  the  property.  ' 

HoUingsworth  Yi.  Obaffe,  88  A.  547. 

(0)  What  wUl  net  pasM: 

1.  Crop  belonging  to  lessee. 

Forohe  ys.  Bodln,  38  A.  762;  Sandel  ys.  DoQglas,  37  A.  63^ 

t.  Bnt  lessee  holding  after  the  sale,  owes  purchaser  rent. 

Barelll  ys.  Szymanskl,  H  A.  47. 

688.  Creditor  and  Debtor  May  Bid— The  debtor  may 
himself  bid  for  his  property  seized  and  offered  for  sale,  on 
the  same  terms  as  every  other  person. 

The  case  is  the  same  with  respect  to  the  judgment 
creditor. 

1.  Judgment  creditor  may  become  purchaser. 

Bailllo  YS.  Williams,  6  N.  S.  314;  Williams  ys.  Galllen,  1 B.  94;  iTaxrar 
YS.  Staoey,  3  A.  310;  Graham  ys.  Bagan,  15  A.  99;  Waters  ys.  Smith, 
35  A.  616. 

2.  Where  judgment  is  annulled  on  devolutiye  appeal  after  ex- 
ecution, judgment  creditor  must  restore  property  and  put 
debtor  in  same  position  as  before  sale. 

Graham  ys.  Bagan,  15  A.  99. 

But  when  judgment  is  only  partially  reversed,  obligation 
of  purchaser  is  to  restore  only  excess  of  price. 

Waters  ys.  Smith,  35  A.  515;  Pasley  ys.  MoConnell,  88  A.  474; 
Farrar  ys.  Stacey,  3  A.  310. 

689.  When  Adjudicatee  Refuses  to  Accept — If  the  per- 
aon  to  whom  the  property  has  been  adjudged  shall  refuse 
to  pay.  to  the  sheriff  the  price  of  the  adjudication,  Or  to 
offer  the  proper  sureties  when  the  sale  has  been  made  on 
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credit,   the  sheriff  shall  expose  to  sale   anew  the  thing 
seized,  and  adjudge  it  to  another  person. 

O.  p.  708,  719. 

(A)  When  adjudicatee  refutes  to  comply  vnih  hid : 

1.  Adjudicatee  refuBing  to  comply  with  bid  is  respoitfible  in 
damages  under  O.  O.  2611  for  difference  between  first  aod 
second  offering.  But  second  offer  must  be  strictly  same 
as  to  quantity  of  property,  terms  and  conditions  ss  M 
offering. 

Maniolpallty  ys.  Hennen,  14  L.  669;  Hodge  Yi.  Moore,  t  B. Ml;  Pt^^ 
Y8.  LaTllle,  6  B.  117;  GnlUotte  ys.  Jennings,  4  A.  343;  Jeiuiiossn. 
Hodge,  16  A.  821;  LabauYe  yi.  McOabe,  34  A.  184;  Stevirt  fi. 
Spaulding,  6  L.  163. 

2.  Evety  condition  precedent  (such  as  tendering  deed)  mint 
be  fulfilled. 

Smith  Y8.  Kinney,  8  A.  883;  Jennings  ys.  Hodge,  16  A.  S21. 

8.  Under  0.  P.  689,  if  sheriff  grant  delay,  it  is  at  hii  own 
risk. 

Galller  ys.  Garola,  3  B.  819;  Walker  ys.  Allen,  19  L.  307. 

4.  Sheriff  is  judge  of  solvency  and  sufficiency  of  secori^ 
offered. 

Michel  YS.  Kaiser,  36  A.  67. 

6.  Sheriff  holds  possession  pending  rule  to  annul  sale. 

Bayon  ys.  BreedloYe,  8  B.  888. 

6.  Adjudication  null  where  adjudicatee  refuses  to  pay  ^ 

sheriff. 

HaynesYS.  Breaux,  16  A.  148;  Bowley  ys.  Kemp,  3  A.  861;  HlUeu 
Jacobs,  7  B.  416;  Losee  ys.  Santon,  34  A.  870. 

But  where  creditor  enters  satisfact  o  i  upon  execrxUon  to 
extent  of  bid,  he  waives  right  to  insist  on  payment  in 
currency. 

Haynes  ys.  Breaux,  16  A.  143;  Commissioners,  etc,  ys.  Hodge,! 
B.460. 

7.  Sheriff  need  not  put  in  default  adjudicatee  refusing  to  p^ 
bid. 

Branner  A  Co.  ys.  Hardy,  18  A.  637;  L'>8ee  ys.  Santon,  34  A.  871 

But  aliier  where  adjudicatee  has  not  openly  refused. 

Doll  YS.  Katham,  38  A.  486;  McCall  ys.  Irion.  41  A.  U36. 

8.  Duty  of  sheriff  to  resell. 

Galller  ys.  Garcia,  3  B.  819;  Walker  ys.  Allen.  19  Ij.  807;  Stuie  ts.  To«r 
hies,  4  L.  89;  Dobard  ys.  Bayhl,  86  A.  186;  Losee  ts.  SanUm.  34  A.<a 
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^B)  Where  eeeond  a^iudioation  brought  more  than  the  firet^  fint  ad' 

judieaiee  may  have  cusUon  for  differenoe^  hut  not  where  right  ie 

reeerved  to  reflect  bids. 

Batt  A  Miohel  ts.  New  Orleans*  M  A.  754. 

^0)  Specific  compliance  with  bid : 

Vendor  may  compel  specific  compliance  with  bid. 

Doll  vs.  Katbam.  38  A.  48S.  and  cases  cited ;  MoCall  rs.  Irion,  41  A.  1115 ; 
Pasley  ys.  M cConnell,  39  A.  1097. 

W)  AdjudUsatee  mu$t  pay  before  he  can  demand  deed. 

Losee  vs.  Santom,  24  A.  870;  4  L.  895;  3  L.  476;  2  L.  860. 

690.  Effect  of  Adjudication — ^The  adjudication  thus 
made  has,  of  itself  alone,  the  effect  of  transferring  to  the 
purchaser  all  the  rights  and  claims  which  the  party  in 
whose  hands  it  was  seized  might  have  had  to  the  thing 
adjudged. 

{A)  Bfffeet  of  adjudication : 

Adjudication  alone  vestB  title  in  adjndicatee. 

Lane  YS.  Cameron,  86  A.  778;  Washborn  ys.  Green,  18  A.  882;  Succes- 
sion of  Goodrlcb,  6  B.  107;  Copes  ys.  GuUbeaa,  84  A.  1067;  Pasley  ys. 
MoOonnell,  89  A.  1097;  Pasley  ys.  McOonnell,  88  A.  475;  Commission- 
ers ys.  Hodge,  SB.  460;  MoOallYS.  Irion,  41  A.  1127;  Interdiction  of 
Onorato,  46  A.  78. 

And  thereafter  seized  debtor  can  not  maintain  poMeesory 
action. 

Winn  YS.  Elgee,  6  B.  100. 

^B)  Remedy  of  a^^udicatee  to  cancel  incumbrances: 

1.  Adjndicatee  may  role  sheriff  to  make  title,  and  aU  creditors 
haying  privileges  or  mortgages  to  show  cause  why  they 
should  not  be  erased. 

Merrick  ys.  Oausland,  24  A.  256;  Lartbet  ys.  Hogan,  1  A.  880. 

3.  Subsequent  irregularities,  such  as  taking  iUegal  bond,  do 
not  vitiate  valid  adjudication. 

Wrigbt  YS.  HIgglnbotbam,  10  B.  80;  8  N.  S.  489. 

8.  To  annul  sale  under  a  judgment  which  is  nuU,  nullity  of 
judgment  must  be  demanded. 

GUlis  YS.  Carter,  29  A.  701;  Anderson  ys.  Carroll,  28  A.  176. 

4.  And  when  court  has  jurisdiction,  judgment  or  order  ot 
sale  not  coUateraUy  attacked. 

Dupay  YS.  Bemtss,  2  A.  609. 
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691.  Act  Conflrming  Adjudication — ^Within  three  days 
after  the  adjudication ,  the  sheriff  shall  pass  an  act  of  sale 
to  the  purchaser  of  the  property  or  effects  adjudged  by 
him,  in  the  manner  and  form  hereafter  directed* 

Act  Executed  by  Successor  of  Sheriff  Making  Sale- 
Provided,  that,  in  all  cases  where  a  sheriff  shall  have 
adjudicated  any  real  estate  to  any  purchaser,  by  virtue  of 
a  writ  oi  fieri  facias^  or  of  seizure  and  sale,  and  the  said 
sheriff  shall  have  died,  resigned,  or  been  removed  from 
office,  or  shall  die,  resign,  or  be  removed  from  office, 
without  having  passed  an  act  of  sale  to  such  purchaser,  it 
shall  be  lawful,  and  the  duty  of  his  immediate  or  other 
successor  in  office,  to  pass  such  act  of  sale,  and  to  have 
the  same  recorded  as  directed  by  law. 

1.  Deed  controls  return.    In  case  of  conflict  between  reinni 
and  deed  of  sheriff,  latter  controls. 

Oarroll  ys.  Sheen,  84  A.  435;  Dnmford  ys.  DeGruys,  8  H.  322;  Dnfoor 
'y8.  Camfrane,  11 M.  675;  Bally  ys.  Percy,  14L.  33 ;  Hanter  ys.  Bockner 
ABro.,29A.607. 

2.  Adjndicatee  may  rale  sheriff  to  make  deed,  though  he  have 
bonght  only  andivided  part. 

Montros  ys.  Jamison,  80  A.  173. 
8.  Sheriffs  proces  verdcU,  signed  by  sheriff  and  pnrehaaer  and 
two  witnesses,  is  equivalent  to  deed. 

Strans  ys.  Soye,  39  A.  370;  Joaet  ys.  Mortimer,  39  A^  306;  DaYit  yi.  Wa- 
ooxeh,  6  A.  683. 

4.  Where  sheriff  adjudicating  dies,  his  successor  may  make 
deed. 

CoYas  YS.  Bertoulin,  46  A.  161 ;  Bradley  ys.  Frellsen,  10  A.  SIO ;  State  ex 
rel.  Morgan  ys.  Judge,  11  A.  79;  Bell  ys.  Keefe,  13  A.  840. 

692,  Recitals  of  the  Act — This  act  of  sale  must  be 
made  by  and  in  the  name  of  the  sheriff  of  the  parish 
where  the  seizure  was  made,  be  signed  by  bim  in  his 
official  capacity,  with  a  mention  of  the  place,  the  day, 
the  month,  and  the  year  in  which  it  was  passed. 

Deputy  sheriff  may  sign  deed. 

Keller  ys.  JBlanchard,  31  A.  40. 
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693.  Recitals  of  the  Act— Continued— This  act  must 
make  mention : 

1.  Writ — Of  the  writ  by  virtue  of  which  the  object  has 
been  seized  and  sold. 

2.  Title  of  Cause— Of  the  title  of  the  cause  in  which  the 
writ  has  been  issued. 

3.  Names  of  Plaintiff,  Defendant,  and  Purchaser — Of 
the  names  and  surnames  of  the  defendant,  plaintiff  and 
purchaser. 

4.  Nature  of  Thing  Sold,  Price,  Conditions— Of  the  na- 
ture of  the  object  sold,  with  a  description  of  it,  as  well  as 
of  the  price  and  conditions  on  which  it  has  been  adjudged. 

5.  Payment  of  Price — Of  the  manner  in  which  the  pur- 
chaser has  paid  the  price,  or  bound  himself  to  discharge  it. 

6.  Aniount  of  Priyileges  or  Mortgages — Of  the  amount 
of  the  privileges  or  mortgages  with  which  the  property 
adjudicated  is  incumbered,  and  which  were  made  known 
at  the  time  of  the  adjudicatipn. 

7.  Special  Mortgage  to  Secure  Price^-And  finally,  of 
the  special  mortage  whi(2h  he  has  given  to  secure  the 
pa}rment  of  this  price,  where  the  sale  has  been  made  on  a 
credit. 

694.  Terms  of  Act-r-The  sheriff  shall  conclude  this  act, 
by  selling  and  transferring  to  the  purchaser  all  the  right 
which  the  former  owner  had  in  the  thing  sold,  pursuing 
the  same  forms  as  in  ordinary  sales. 

695.  Omission  of  Formalities  in  Deed  will  not  Invali- 
date Adjudication — This  act  of  sale  adds  nothing  to  the 
force  and  effect  of  the  adjudication,  but  is  only  intended 
to  afford  the  proof  of  it. 

Consequently,  if  the  sheriff  has  omitted  any  of  the  for- 
malities above  prescribed,  the  adjudication  shall  not  be 
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void  on  that  account,  if  it  otherwise  appear  that  it 

made  by  virtue  of  a  legal  authority,  and  with  all  the  loi 

requisite  for  its  validity, 
a  p.  600,  en,  OS. 

Adjudication  vesta  title  in  sdjndicatee. 

Oopes  Ts.  ODilbean,  04  A.  1007. 

696.  Sheriff  Must  Record  in  Mortgage  OiBce — When— 

If  this  act  of  sale  includes  a  special  mortgage,  to  secure 
the  payment  of  the  price  stipulated,  the  sheriff  shall  have 
it  recorded  before  sending  it  to  the  clerk,  as  is  directed  in 
the  following  article. 

697.  Recordation  in  Clerk's  and  Conveyance  Offices— 
The  sheriff  shall,  within  ten  days  at  farthest  from  the  adju- 
dication, deliver  or  direct  to  the  clerk  of  the  court  which 
issued  the  writ  of  fieri  facias^  the  original  of  the  act  of 
sale  which  he  has  passed  to  die  purchaser  for  the  o^ect 
sold  to  him,  whether  on  credit  or  for  cash,  and  it  shall  be 
the  duty  of  the  clerk  to  record  this  act  literally  in  a  record 
to  be  kept  by  him  for  that  purpose,  and  to  indorse  on  the 
original  his  certificate  of  the  registry;  pre^vided,  that  in 
the  city  of  New  Orieans,  it  shall  be  the  duty  of  said  aher^ 
iffs  to  cause  to  be  recorded  in  the  conveyance  office  aK 
judicial  sales  of  real  property,  besides  having  said  sales 
recorded  in  the  clerk's  office,  as  is  now  required  by  hnr. 

698.  Act  Makes  Proof  of  Contents— This  act,  tfans 
recorded  and  delivered  to  the  purchaser,  shall  be  held  as 
full  proof  of  what  it  contains,  in  all  the  courts  of  this 
State,  in  the  same  manner  as  an  act  before  a  notaiy 
would  be. 

Copy  of — ^And  a  copy  of  any  such  deed  of  conveyance, 
certified  to  be  correct  by  the  officer  in  whose  office  such 
deed  is  recorded,  shall  be  received  in  evidence,  and  have 
the  same  effect  as  a  duly  certified  copy  of  an  authentic  act; 
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and  if  the  original  of  any  such  deed  has  been  lost  or  mis- 
laid, without  the  same  having  been  recorded  in  the  man- 
ner provided  by  law,  then  a  copy  of  the  same,  certified  as 
aforesaid,  being  recorded  in  such  office,  shall  have  the 
same  effect  in  every  respect,  from  the  time  the  same  shall 
be  recorded,  as  if  the  original  had  been  recorded;  pro- 
vided, that  the  affidavit  of  any  person,  interested  in  hav- 
ing such  deed  recorded,  shall  be  sufficient  to  establish  that 
the  same  has  been  lost  or  mislaid,  and  authorize  the  re- 
cording of  a  copy  of  the  same  as  aforesaid. 

Deed  of  sheriif  does  not  require  signatnre  of  parties. 

Brooks  Tt.  Walker,  8  A.  160;  Neson  ts.  Wels,  84  A.  1000;  12  A.  164 ;  6  B.  96. 

699.  Sheriff's  Record  of  Sales — The  sheriff  shall  set 

down  in  a  book  kept  by  him  for  the  purpose,  an  exact 

account  of  all  sales  made  by  him  on  seizures,  and  in  the 

account  he  shall  make  mention  of  the  sale,  the  articles 

sold,  the  name  of  the  purchaser,  and  of  the  price  due  or 

paid  by  him.     This  book  shall  be  open  for  the  inspection 

of  all  persons  interested  who  shall  wish  to  examine  it. 
a  p.m. 

700.  Return  of  Sheriff  on  Writ— Duration  of  Writ — 
In  Cases  of  Injunction — ^The  sheriff  who  has  made  a 
seizure  and  sale,  within  thirty  days  at  the  farthest,  from 
that  on  which  he  received  the  writ,  if  he  has  sold 
only  movable  effects,  and  within  seventy  days  from  the 
same  time,  if  they  be  ships,  steamboats,  or  immovables 
that  he  has  sold,  if  so  long  a  time  has  been  necessary  to 
effect  a  sale,shatll  deliver  or  direct  to  the  clerk  of  the  court 
the  original  of  the  writ,  on  which  he  shall  indorse  a  return, 
signed  by  himself,  of  the  manner  in  which  he  has  ex- 
ecuted it,  as  is  directed  hereafter. 

However,  the  delay  for  making  this  return  does  not 
run,  but  is  suspended,  if  the  judge  enjoins  the  sheriff  not 
to  proceed  in  the  sale,  so  long  as  the  injunction  continues. 

O.  p.  642;  41  A.  1127. 
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Return  cf  sheriff .    Effect: 

1.  Retam  is  proof  of  deed  to  purchaser. 

Straus  YS.  Soye, »  A.  270.  .   ,     . 

2.  Retam  makes  fall  proof  when  oncontradicted. 

Neson  ys.  Welt,  84  A.  1000;  Zaberbier  ft  Behan,  Yt.  PnidbomiiM>N 
A.  1019. 

8.  Bat  does  not  prevail  over  deed. 

MoCaU  YB.  Irion,  41  A.  1U7. 

701.  Return  of  Writ  After  Sale— But  if  the  sheriff  has 
been  able  to  sell  the  property  seized,  before  the  ex- 
piration of  the  time  allowed  him  in  the  preceding  article, 
he  shall  immediately  after  the  sale  return  to  the  clerk  of 
the  coi^rt  the  original  writ,  and  his  report  as  above 
directed. 

702.  Recitals  of  Return — In  his  return  the  sheriff  shall 

specify  the   object  seized  and  sold,   and    shall  declare 

whether  the  sale  was  made  fur  ready  money  or  on  credit, 

who  was  the  purchaser,  at  what  price,  and   on  what  coo- 

ditions. 
a  p.  e». 

703.  Disposal  of  Twelve  Months'  Bond — ^When  the  sale 
has  been  made  on  a  credit  of  twelve  months  on  account 
of  the  object  sold  not  having  been  carried  to  two-thirds  of 
its  appraised  value,  at  the  first  crying,  the  sheriff  must  dis- 
pose of  the  bond  with  security,  which  he  has  caused  to  be 
executed  by  the  purchaser  in  the  manner  directed  in  the 
following  paragraph. 

O.  p.  681,  717. 

§3. 

OftheCkm9equenceoftheAdiludioationandoftfieI\iymeM 

704.  Sheriff  Pays  Creditor— When  the  sheriff  has  sold 
for  ready  money,  he  shall,  on  simple  demand,  pay  to  the 
judgment  creditor,  or  his  attorney,  the  sum  coming  to  him 
from   the   price   of    adjudication,   unless   the   court  en- 
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joins  him  not  to  make  the  payment;  and  if  there  remain 
a  surphis  after  the  suing  creditor  is  paid,  as  well  as  the 
costs,  the  sheriff  shall  deliver  such  surplus  to  the  debtor. 

0.  p.  76«. 

1.  Where  claims  to  the  fond  conflict,  sheriff  wiU  hold  until  all 
things  are  determined  in  a  conciirsns. 

Bowman  ts.  MoBlroy,  14  A.  SM;  Bank  ts.  Tureand,  40  A.  149. 

2.  Sheriff  may  retain  his  costs  and  those  of  clerk. 

Connora  ts.  Ina.  Co.,  22  A.  S80. 

705.  Duty  of  Sheriff  Taking  Notes  from  Separate  Pur- 
chasers— If  the  sale  has  been  made  on  a  credit  either  for 
the  whole  or  a  part»  and  payable  in  notes,  by  virtue  of  a 
permission  to  that  effect  granted  by  the  parties,  the  sheriff 
shall  take  from  the  purchaser  separate  notes  for  the  por- 
tions respectively  coming  to  them,  and  shall  deliver  the 
notes  in  the  same  manner  as  when  the  sale  is  made  for 
ready  money. 

C.  p.  68L 

706.  Where  There  Are  Privileges  or  Special  Mortgages 
Besides  Suing  Creditor — But  when  the  piroperty  sold  is 
subject  to  privileges  or  special  mortgages  in  favor  of 
other  persons  besides  the  suing  creditor,  the  sheriff  shall 
require  from  the  purchaser,  and  he  shall  be  compelled  to 
deliver  to  the  creditor,  whether  the  sale  be  made  for 
ready  money  or  on  credit,  only  the  surplus  of  price  be- 
yond the  amount  of  the  privileges  or  special  mortgages, 
if  there  be  any  surplus. 

aP.679,685,7ia 

1.  Sheriff  retains  the  amount  of  prior  privileges  or  special 
mortgages  outranking  suing  creditor. 

Alford  YS.  Montejo,  i8  A.  598;  Quertler  ts.  Hllle,  18  A.  65. 

2.  Purchaser  may  retain  amount  necessary  to  cover  notes 
concurrent  with  those  of  suing  creditor. 

Johnson  ts.  Dnncan,  24  A.  881;  Howe  ts.  Whlted,  21  A.  499;  14  A.  149. 
Baoas  ts.  Hemandec,  81  A.  86;  Pepper  ts.  Danlap,  16  L.  168;  Ins.  Co. 
TS.  GiUingham,  1  B.  806;  Cummings  ts.  Urwin,  16  A.  2»9;  Merchants 
Bank  ts.  Peters,  2  B.  214. 
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Asd  against  each  a  parcbaaer,  reinscriptioii  of  the  mofi- 
not  neceaaazy. 

Noble  TS.  Oooper,  4  R.  44;  Johnson  ts.  Donoan,  24  A. 


707.  Where  Suing  Creditor  Has  Priyilege  or  Special 
Mortgage — On  the  other  hand»  if  the  suing  creditor  him- 
self has  a  privilege  or  special  mortgage » which  is  preferable 
or  anterior  to  other  mortgages  existing  on  the  property  sold, 
the  sheriff  shall  require  of  the  purchaser  the  payment  of 
the  price,  the  amount  of  the  privilege  or  special  mortgage 
of  the  seizing  creditor,  and  the  purchaser  shall  apply  the 
surplus  of  the  price*  if  there  be  any,  to  paying  the  special 
mortgages  existing  on  the  property,  subsequent  to  that  of 
the  suing  creditor. 

a  p.  679, 084. 

Retention  of  9U>rplu9  by  purehtuer: 

1.  Parchaaer's  di^  is  to  retain  aoritefl — not  to  pay  it  to  the 
sheriff.  If  he  does,  it  is  at  his  risk.  Sheriff  has  no  aa- 
thority  to  receive. 

Oammlnirs  ts.  Brwin.  16  A.  289;  Boott  ts.  Featherstone,  6  A.  til;  Mcr- 
ehanM'  Bank  TS.  Peters,  2  B.  114;  QoertHer  ts.  SaooeBafon  of  Bnie, 
18  A.  67;  Pepper  ts.  Duinli4>,  16  L.  17i;  Ins.  Co.  ts.  GiUin9luim,l 
R.805. 

2.  Sureties  of  sheriff  not  liable  if  he  receive  mondy  beyond 

»%J  a     ___i_tl 

me  writ. 

fiiieas  T8.  Hemandes,  81  A.  86w 

708.  Release  of  Subsequent  Mortgages  by  Sheriff — ^The 
purchaser  is  bound  for  nothing  beyond  the  price  of  hk 
adjudication,  and  if,  after  pa}nng  the  suing  creditor,  as 
directed  in  the  preceding  article,  there  remains  nothing 
more  due,  to  discharge  the  mortgages  subsequent  to  that 
of  the  suing  creditor,  the  sheriff  shall  give  him  a  release 
from  these  mortgages. 


1.  Sheriff  mos^  M^ply  balance  of  proceeds  after  paying 
ing  creditor  to  satisfaction  of  snbseqnent  gr^nerai  mort^aces 
before  he  can  give  release. 

Qourgne  ts.  Summers,  8  R.  179. 
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2.  Bat  wlrate  no  balaaca  remc^iiis  he  is  anth^Mrised  to  ctm^tl 
mibseqaent  incnmbxwiCM. 

Hart  T8.  Foley,  1 B.  878. 

709.  Hjrpothecary  Action  to  Enforce  Priyileges  <» 
Mortgages — The  hypothecary  action  lies  against  the  pur- 
chaser of  a  property  seized,  which  is  subject  to  privileges 
or  mortgages,  in  favor  of  such  creditors  as  have  said 
privileges  and  mortgages,  in  the  same  manner  and  under 
the  same  rules  and  restrictions  as  are  applicable  to  a  third 
possessor  of  a  mortgaged  property. 

0.  p.  61, 74. 

Privilege  and  mortgage  creditors  may  proceed  by  hypothe- 
cary action  against  purchaser  of  property. 

Qii«ni«r  TS.  SnooeMlon  of  flIUe,  18  A.  66 ;  Tnimard  ts.  Hill,  10  A.  M7 ;  8 
A.ft42;16L.l70. 

710.  When  Purchaser  May  Retain  Amount  to  Coy«r 
Outstanding  General  Mortgage — If  there  exist  a  general 
mortgage  on  the  property  resulting  either  from  a  legal  or 
judicial  mortgage ,  the  purchaser  can  not  avail  himself  of 
this  mortgage,  although  it  be  duly  recorded,  to  retain  part 
of  the  price  for  the  purpose  of  paying  it,  or  to  refuse  pay- 
ing the  price,  if  that  has  not  been  already  done,  unless 
there  has  been  a  suit  commenced  agsunst  him,  in  virtue  of 
this  general  mortgage,  to  make  him  quit  the  proper^,  or 
unless  he  has  just  reason  to  fear  that  such  a  step  will  be 
taken,  in  which  case  he  may  retain  the  price,  unless  the 
suing  creditor  shall  relieve  him  from  this  disturbance,  or 

^ve  him  proper  security  against  it. 
0. 0.  au7  (aus). 

711.  Eviction  of  Purchaser — His  Recourse — However,. 
if  the  purchaser  has  been  evicted  from  the  thing  adjudged 
to  him,  on  the  ground  that  it  belongs  to  another  person 
than  the  party  in  whose  hands  it  was  taken,  he  shall  in 
that  case  have  his  recourse  for  reimbursement  against  the 
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seized  debtor  and  the  seizing  creditor;  but  upon  the  judg- 
ment obtained  jointly  for  that  purpose,  the  purchaser  shall 
first  take  execution  against  the  debtor,  and  upon  the  re- 
turn of  such' execution,  no  property  found,  then  he  shall 
be  at  liberty  to  take  out  execution  against  the  creditor. 

713.  Liability  of  Suing  Creditor  to  Parchaser — ^The 
suing  creditor  shall  be  allowed  his  action  against  the 
party  in  execution  for  the  reimbursement  of  whatever  he 
shall  have  been  thus  obliged  to  pay  to  the  purchaser,  upon 
the  return  of  the  execution,  ho  property  found  belonging 
to  the  debtor. 

C.  0.  2631  (2699). 

713.  Liability  of  Party  in  Execution  to  Ptircliaser— 

On  the  other  hand,  if  the  purchaser  is  obliged  to  quit  the 
property  sold  to  him,  on  the  h}rpothecary  action  of  the 
creditor  who  had  a  legal  or  judicial  mortgage  on  all  the 
property  of  the  party  in  execution,  or  if  he  has  paid  the 
amount  of  such  mortgage  to  avoid  being  dispossessed,  he 
shall  only  have  recourse  to  the  party  in  execution,  and 
not  to  the  suing  creditor. 

0.0.2621(2009). 

714.  Purchaser  Loses  Redress — ^When — ^The  purchaser 
shall  even  lose  the  redress  granted  by  the  two  preceding 
articles,  if  an  action  is  instituted  against  him,  for  the  pur- 
pose of  evicting  him,  and  he  neglects  to  give  notice  of  it 
to  the  party  from  whom  the  property  was  seized,  provided 
this  party  possessed  the  means  of  repelling  the  demand, 
if  informed  of  its  having  been  made. 

a  0.2517,2518;  0.  P.  888. 

715.  Discussion  of  Debtor's  Property — The  purchaser 
against  whom  a  suit  is  commenced  by  a  creditor  having  a 
legal  and  judicial  mortgage  on  the  property  of  the  debtor 
sued,  may  require  the  creditor  to  discuss  the  other  prop- 
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erty  ^hich  the  debtor  has  in  his  possession ,  and  even  that 
which  he  has  alienated  since  the  purchase »  because  the 
creditor  who  has  a  general  mortgage  can  only  act  against 
the  property  of  which  his  debtor  has  disposed,  in  the 
order  in  which  the  alienations  have  been  made,  beginning 
at  the  most  recent,  and  ascending  to  the  most  ancient. 

a  0.  8408;  0.  p.  71. 

1.  Minom  with  general  mortc^age  against  tator  must  have 
recoTurse  first  on  property  not  specially  hypothecated;  and 
in  default  of  property  free  from  special  mortgage,  may  pro- 
ceed against  snch  property. 

Laplaoe  ts.  Haydel,  19  A.  868. 

2.  And  minor  must  proceed  against  property  owner  by  tator 
before  he  can  attack  alienations  by  the  tutor. 

MoHagh  T8.  Stewart,  12  A.  881. 

716.  Twelve  Months'  Bond— Duty  of  Sheriff— When 
the  sale  has  been  made  on   twelve   months*   credit,  by 
reason  of  the  property  not  having  been  bid  for  at  two- 
thirds  of  the  appraisement,  if  the  whole  price  be  coming  to 
the  judgment  creditor,  including  interest  and  costs,  as 
provided  for  in  the  preceding  paragraph,  the  sheriff  shall 
require  from  the  purchaser  his  bond  with  security  for  the 
benefit  of  the  judgment  creditor,  and  shall,  if  required,  de- 
liver the  bond  to  the  latter,  on  his  paying  all  the  costs 

virhich  are  due. 
a  p.  68. 

Twelve  months'  bond  can  not  be  taken  under  0.  P.  261. 
(Sale  of  perishable  property  under  attachment.) 

Levin  ys.  Laoy,  26  A.  270. 

717.  Two  or  More  Bonds — When — But  if  there  be  sev- 
eral judgment  creditors,  or  if  a  portion  of  the  purchase 
money  is  to  be  paid  over  to  the  debtor,  the  sheriff  shall 
take  from  the  purchaser  as  many  bonds  as  may  be  neces- 
sary to  deliver  to  each  party  his  just  portion,  after 
deducting  costs. 

O.  p.  181, 703, 716. 
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718.  Privileges  and  Special  Mortgages— DeductioD  to 
Fix  Amount  of  Bond — If  the  purchaser  has  bought  a 
property  subject  to  privileges  or  special  mortgages,  the 
sheriff  can  only  require  his  bond  with  security  for  the  sur- 
plus of  price,  after  deducting  the  amount  of  these  privi- 
leges or  special  mortgages. 

C.  p.  679.  706. 

719.  Fi.  Fa.  on  Twelve  Months^  Bond — If  the  purchaser 
who  has  given  his  bond  with  security  refuse  or  neglect  to 
pay  it  when  due,  together  with  the  interest,  the  clerk  who 
first  issued  the  order  of  seizure  shall,  on  the  demand  of 
the  judgment  creditor  or  any  other  person  interested,  and 
on  the  bond  being  delivered  to  him,  issue  an  execution  for 
the  amount,  both  against  the  purchaser  and  his  surety,  in 
the  same  manner  as  on  a  final  judgment;  and  this  execu- 
tion shall  be  directed  to  the  sheriff,  to  be  carried  into  effect. 

C.  p.  689,  708. 

1.  Effect  of  bond  : 

(a)  Does  not  eztingiiish  claim  of  seizing  creditor. 

Fillastre  T8.  St.  Amand,  82  A.  852;  Offnt  ts.  Hendtley.  *  I- ' 
Baham  ts.  Langfleld,  16  A.  166;  I>imlap  ts.  Simi,  >  A- ^ 
Lafayette  vs.  Preaton,  8  A.  882. 

(b)  But  snrety  paying  bond  does  not  acquire  judgment 

Crow  vs.  Walsh,  8  A.  640;  Trent  vs.  Oalderwood,  2  A.9ll*,Ttt*J 
▼8.  Allen,  8  A.  66;  Old  ts.  Ohambliss,  8  A.  206. 

2.  Parties  can  not  by  private  convention  give  their  agreeniMtf 
the  force  and  characteristics  of  a  twelve  months'  bond. 

Strother  vs.  Richardson,  80  A.  1269. 

3.  Fi,  fa,  issues  on  bond. 

Bank  vs.  Dejean,  12  B.  17 ;  Lafayette  ts.  Preston,  8  A.  882. 

4.  Debtor  in  bond  may  waive  appraisement. 

Stockett  TS.  Johnson,  22  A.  89;  Broad  well  ts.  Rodri^nex,  18  A.  H 

5.  What  defences  cut  off  by  bond:    Invalidity  of  seising  ^' 
vertisement  and  sale. 

Braoy  TS.  MoOnire,  84  A.  997;  Jones  ts.  Frellsen,  9  B.  l86;WitB^ 
Wafer,  7  A.  642;  Coons  ts.  Graham,  12  R.  208. 

6.  Effect  of  sale:     It  passes  property  free  from  mortis* 
which  are  referred  to  the  proceeds. 

FiUastre  ts.  St.  Amand,  82  A.  8M;  FolUIn  ts.  Broossard,  9  B.  ft. 

668 


Op  Execution  of  Jui>ohbnt.  720-723 

720.  Execution  on  Twelye  Months'  Bond  (Continued)— r 
If  the  amount  of  the  bond»  with  interest  and  co3ts,  be  nojb 
paid  to  him  on  demand,  it  is  the  duty  of  the  sheriff,  uur 
der  this  execution,  to  seize  immediately  the  property  of 
the  purchaser,  or  of  the  surety,  or  of  both,  to  the  amount 
of  the  debt  and  costs,  and  to  sell  it  for  ready  money. 

0.  p.  683, 990. 

721.  Recitals  of  Fi.  Fa.  on  Twelye  Month's  Boad-^ 
Sale  for  Cash  After  Adyertisement — It  shall  be  the  duty 
of  the  clerk  who  issues  the  execution  according  to  the  pror 
visions  of  article  seven  hundred  and  twenty,  to  indorse 
thereon  that  the  same  issued  on  a  twelve  months'  bond, 
and  that  the  property  to  be  seized  under  the  same  shall 
be  sold  for  whatever  it  will  bring  in  cash,  and  it  shall  be 
the  duty  of  the  sheriff  to  execute  the  same  by  seizing  the 
property  of  the  principal  or  security,  or  both,  and  to  sell 
the  same  for  whatever  it  will  bring  in  cash  after  making 
the  advertisement  required  by  law. 

0.  p.  683. 

722.  Seiztire  Under  Fi,  Fa.  Confers  Privilege — The 
creditor,  by  the  mere  act  of  seizure,  is  invested  with  a 
privilege  on  the  movable  and  immovable  property  thus 
seized,  which  entitles  him  to  a  preference  over  other 
creditors,  unless  the  debtor  has  become  bankrupt  previous 
to  the  seizure. 

C.  0.  818»;  0.  P.  895,  896,  801,  402,  408. 

1.  No  privilege  where  no  valid  seizure. 

Gonbeaa  ts.  B.  B.  Co.,  6  B.  848. 

2.  Where  seizure  valid,  privUege  results,  even  if  debtor  be 
insolvent. 

Byrne  A  Co.  ys.  Creditors,  83  A.  304;  8  B.  106 ;  7  Otto,  A. 

8.  Rank  of  the  privilege ;  it  prevails  over  unrecorded  con- 
signee's privilege. 

Loeb  A  Co.  vs.  Blam,  36  A.  383. 

723.  Seizures  Rank  in  Order  of  Levy — ^When  several 
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successive  seizures  are  made  of  the  same  property,  the 
creditors  making  them  are  entitled  to  a  preference  over 
other  ordinary  creditors,  according  to  the  order  of  their 
seizures. 

724.  Priyilege  by  SequestratiiHi  and  Proyisional  Seix- 
ure  Incomplete  Until  Recognized  by  Judgment — Provi- 
sional seizures  and  sequestration  give  no  privilege  to  those 
who  have  made  them,  until  they  have  obtained  a  judgment 
and  order  of  execution  on  the  property  sequestered  or 

provisionally  seized. 

a  p.  as4,  MS,  m,  wi,  m,  4m,  im. 


735.  Privilege  in  Executory  Process  and  in  Actions  is 
Rem — But  the  provisional  seizure  in  executory  proceed- 
ings and  in  actions  in  rem  gives  the  same  privilege  as  the 
seizure  in  execution. 

C.P.  292. 

SECTION  IV. 
Of  fmprisontnefits  on  yudgmetit. 

726.  Sheriff  Calls  on  Defendant  to  Point  Out  Property 

— When  the  sheriff  to  whom  an  execution  is  directed  can 
find  no  property  to  seize,  he  may  call  upon  the  party 
against  whom  the  execution  is  awarded  to  point  out  to 
him  property  which  he  may  possess  in  the  parish. 

L  Calling  on  debtor  to  point  out  is  not  necessary  when  ha  li 

not  present  or  represented. 
Ck>oper  vs.  Rhodes,  30  A.  638. 

2.  Nor  is  it  sheriff's  dnty  to  eaU  on  attorney. 

Opothlarholer  t8.  Gardner.  15  L.  612. 

3.  Nor  need  sheriff  call  on  plaintiff  to  point  out  when  Mi 
attorney  directs  return  of  nMa  bono. 

Pinard  vs.  George,  30  A.  884. 

737.  Rettirn  Nulla  Bona — When — If,  on  this  applica- 
tion, the  debtor  shows  him  no  property,  and  the 
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creditor  is  unable  to  point  Oiit  any,  the  sheriff  shall  return 
the  execution  into  court,  after  indorsing  on  it  a  report 
signed  by  him,  ia  which  he  shall  declare  that  he  has 
found  no  property  to  seize,  notwithstanding  the  detnand 
made  of  the  parties.  • 

1.  Instnictions  by  plaintiiTB  attorney  to  make  a  return  nuUa 
bcma  relieves  sheriff  from  necessity  of  calling  on  plaintiff 
to  point  out. 

PiDard  Tt.  George,  80  A.  884. '      ' 

2.  But  under  ordinary  circumstances,  demand  to  point  out 
must  be  made  on  all  the  parties.  ' 

Gayoso  vs.  Hickey,4  L.  801;  Hill  YS.  Labarre,  12  A.  4^9;  Levols  vs. 
Thlbodauz,  18  A.  264;  Waldo  rs.  Bell,  18  A.  829;  Perkins  T8.  Bard,  16 
A.  448;  Shepard  yd.  Stewart,  20  A.  191. 

« 

8.  Insolvency  of  defendant  does  not  excuse  sheriff  from  call- 
ing on  plaintiff  to  point  out. 

Taylor  ts.  Hancock,  19  A*  *^'»  Gasquet  ya.  Roblnt,  2  A.  870;  Ma^ee  ys. 
Robblna,  2  A.  411;  18  A.  829. 

728.  Alias  Writ — If,  after  this  report,  the  judgment 
creditor  discovers  any  jJ.roperty  belonging  to  his  debtor, 
he  may  obtain  a  new  execution,  to  be  carried  into  effect 
in  the  same  manner  as  the  one  first  issued. 

729.  Forced  Surrender  of  Property — ^Imprisonment — 
Any  judgment  creditor  who  shall  have  issued  execution, 
which  has  been  returned  •*  no  property  found,"  after  due 
demand,  shall  have  the  right  to  compel  his  debtor  to 
make  a  surrender  of  his  property,  by  proceeding  in  the 
manner  prescribed  by  special  laws;  and  should  the  debtor 
fail  or  refuse  to  make  a  surrender  within  the  time  fixed 
by  the  judge,  he  shall  order  the  debtor  to  prison,  there  to 
remain  until  he  shall  obey  the  order,  unless  he  pays  the 
amount  of  the  judgment,  wiih  interest  and  costs. 

O.  p.  210, 288;  1012. 

Reieaaefrcm  imprUonmenU 

Mere  Burr3nder  will  not  work  discharge  from  imprisonment. 
Oreditors  must  first  accept. 

Bnrdon  yi.  Oreditors.  20  A  864;  State  ex  rel.  Cawley  ys.  Judge,  45  A. 
948;  Oaldwell  ys.  Bloomfleld,  2  L.  508. 
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730 ;  Capiaa  Against  Public  Officer — WheneVer  afidg- 
meat  is  rendered  against  a  sheriff^  or  other  public  officer, 
for  money  by  him  or  them  receivedrin  hi&or  their  oidal 
capacity 9  and  converted  to  his  or  their  owa  use,  ortMl 
accounted  for  9  and  the  writ  oi  fieri  facias  is  returned**  no 
property  found,"  a  capias  ad  saiisfaciendunixtix^\^^t^ 
out  and  executed  against  such  defendant  or  defendants. 

731.  Arrest  of  Absconding  Debtor — If  a  debtor  against 
whom  a  warrant  of  imprisonment  has  been  rendered, 
shall  flee  into  another  parish,  to  avoid  being  imprisoned, 
he  may  be  arrested  by  the  sheriff  or  any  constable  bear- 
ing the  order,  in  the  parish  where  he  shaH  be  found,  with- 
out further  certificate  or  formality. 

Anrest  of  abscondliig  debtor  under  abov^  article  and  of  in- 
solvent under  Sec.  1S03  et  9eq,  of  R.  S.  1870,  does  notcoi- 

flict  with  Act  of  1840  abolishing  the  wr^X}t  ea.  ta. 

Mayewski  ts  .  His  Creditors,  40  A.  9S,  106;  Anderson  ts.  Brindley,  l  A 
IK;  TbomblU  ts.  Christmas,  10  B.  5IS. 

CHAPTER  VII. 

OF   EXECUTORY    PROCESS. 

732.  Executory  Process — Executory  process  can  only 
be  resorted  to  in  the  following  cases : 

1.  Confession  of  Judgment  by  Authentic  Act,  witk 
Privilege  or  Mortgage — When  the  creditor's  right  arises 
from  an  act  importing  a  confession  of  judgment,  and  wWci 
contains  a  privilege  or  mortgage  in  his  favor. 

2.  Execution  of  Judgment  Rendered  in  this  State,  iKit 
in  Other  Jurisdiction— When  the  creditor  demands  the 
execution  of  a  judgment  which  has  been  rendered  bya 
tribunal  of  this  State  different  from  that  within  whose 
jurisdiction  the  execution  is  sought. 

Provisional  Seizure — The  proceeding    by  provisioDa! 
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t^OVisional  Setzttre — The  prdceeditig  by  provisional 
seizure  (attachment)  or  in  rem^  resembles  in  some  sort 
the  executory  process,  but  should  not  be  confounded  with 
it,  as  they  are  subject  to  different  rules. 

a  p.  %«« €9,  70,  de,  1€8,  ass,  si?,  74«,  753. 

(A)  Death  of  mortgager: 

Death  of  mortgage  debtor  does  not  bar  exeeatory  process. 

Lamorere  ts.  Saooession  of  Ooz.'Sa  A.  SIS;  Gaily  ^K  DowllBf ,  SO  ▲• 
S28 ;  Giillb«aii  ts.  Wilts  et  alt.,  M  A.'OOO ;  Darand  tb,  DelalionMaye,  )S 
A.  C»;  Bonnie  vs.  Faille,  1  A.  304;  Dnpny  Ti.  BemlM,  3.  A.  61S,  300, 
140;  MeCalop  to.  Fluker,  13  A.  603;  Bocoetslon  of  Wilson,  13  A.  001; 
Berens  to.  Bzeontors  of  Bontte,  SI  A.  113 ;  Bank  ts.  Heirs  of  Jorda, 
46  A.  ISO;  Kfllelte  TS.  Barrett,  S7  A.  S67;  NIcbolls  ts.  Grice,  6  A.  447; 
LaTllIebenTe  ts.  Frederic,  30  A.  S76;  bat  see,  oontrn^  Grabam,  ts. 
Harkey,  33  A  360;  Bank  ts.  Marlgny,  11  B.  311;  State  ts.  Judge,  30 
A.  Oil. 

2.  Judgment  recognizing  a  mortgage  can  not  be  execnted  by 
Jl.  /a.  against  a  succession. 

Sneeestlon  of  Patrlok,  30  A.  165;  1  A.  178. 

8.  Kor  was  a  decree  of  confiscation  a  bar  against  mortgagee 
executing  mortgage  against  mortgagor  alone. 

ATegBO  TS.  Sebmldt,  116  U.  8.  398;  Chase  ts.  Gas  Ligbt  Co.,  46  A.  807. 

(B)  Cfe$9ion  by  mortgagor ^  accepted  by  creditor ^  i$  a  bar  to  executory 
process. 

Syndic  alone  can  sell  property. 

Wbeeler  ts.  Stewart,  IS  A.  078;  IS  A.  393:  Phillips  A  Co.  ts.  Creditors, 
44  A.  67A;  Bdgerton  ts.  Creditors,  3  U.  301;  Clarke  ts.  Rosenda,  6  R. 
37;9B.31». 

But  aliter  now  under  Act  15  of  1894  processmay  issue  when 
special  mortgage  contains  pact  de  non.    Syndic  party. 

(C)  No  change  aUowedfrom  via  ordinaria  to  via  executiva, 

Berens  ts.  Bzecators  of  Boatte,  81  A.  113 :  Saooession  of  Patrick.  35  A.  164; 
Jenkins  ts.  Griggsby,  13  A.  643;  DeGray  ts.  Hennen,  3  A.  4S9. 

1.  But  change  to  via  ordinaria  is  permissible,  plaintiif  paying 

costs  of  via  executiva. 

Dnmonobel  ts.  Lemerlok,  31  A.  81 ;  Brooks  ts.  Walker,  8  A.  160. 

2.  These  two  modes  of  proceeding  can  not  be  employed  sim- 
ultaneously.   Plea  of  lis  pendens  applies. 

Taylor  ts.  Hill,  31  A.  689 ;  S  N.  8. 96. 

8.  Bnt  mere  opposition  of  mortgage  creditor  to  account  of 

executor  ignoring  his  claim  is  not  such  process  via  ordinaria 

waiving  right  to  via  executiva, 

Berens  ts.  Executors  of  Boatte,  81  A.  113;  Carroll  ts.  Chaffe,  85  A.  SO. 

4.  Nor  is  a  mere  ancillary  proceeding  by  sequestration  to  hold 

Immovables  by  destination  removed  by  mortgagor. 

Learned  ts.  Walton,  43  A.  466. 
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(D)  Change  from  via  executiva  to  via  ordinaria  can  not  be  made  b$ 
court  without  eon^eni  of  creditor.      '  '       '  ' 

Calhoun  vs.  Bank,  89  A.  773;  Chambllss  vs.  Atchison,  2  A.  488;  Tildoa 
Ta.  Dees,  1 B.  407.  ;  -^    -  ./ ,  :      ,  ? ,       -  ,^  i 

(E)i  Authepiio  evidence  essential  to  support' order  hf'seisureamd^fde 
— e.  g.: 

1.  Of  endorsement  of  n^ortgage  note. 

Miller,  Lyon  A  Co.  ts.  Cappel  A  Carry,  88  A.  264;  Chafle"^  Carroll,  B 
A.  116;  Ohaffe  Ta.  Carroll,  34  A.  133;  Wo<^  A  Roj^ne  va.  Wood.  82  A. 
8M;  Bi^i^^^Naughtonj  34  A  (76;  Ricks  vs.  Bemsteiik,  19  A.  141; 
Tufts  TSk  Se^rd,  9  A.  810;  Commercial  Banfc  Vs.  P6I^id,'S-A.  477. 
Trench  YJif^Sfeohanics*  Bank,  4  A.  158 ;  Mattoe  vs.  MeOrystal,  11  A.  14; 
(Marionn^tw  ys.  Dardenne.  38  A.  457,  overmled) ;  Wan  Baatte  vi. 
•^    i  ,.  CongregjHijJ|i^  89  A.  617. 

But  wher^  fU!t  declares  that  notes  are  endorsed  in  blank 
by.maker^or  payee,  that  is  sufficient. 

Chaffe  A  Sons  ts.  Dubose.  36  A.  357 ;  Garrish  ts.  Hyman,  39  A.  38; 
Dejean  ts.  Hebert,  81  A.  7^ ;  Scott,  WilliaxU»'A  Co.  ts.  Taraer. 
15A.  846;MatheTS.  MoCrystal^ll  A.  4;Raoe&Fo«terT8.  Bniea, 
11  A.  84-;  Bank  TS.  PolandrO  A.  471.  • 

2.  Of  amount  of  indebtedness' of  tutor  on  ^lecial  mortgage. 

Mortgage)  itself  is  not  confessidn  of  judgment  for  sped&e 

»  .    -     .* 

sum. 

Ritter,  DatlTC  Tutrix,  ts.  Succession  of  Faesel,  81  A.  416 ;  Ltan  y%.  Dcs 
et  als.,  81  A.  217. 

8.  Of  majority  of  plaintiff  when  sucb  majority  was  tttrni  of 
ezigibility  of  debt. 

Holfmai^  TS.  Stelb,  33  A.  367.  .  ' 

4.  Of  authority  of  agent  to  execute  mortgage. 

Cresceiil  City  Bank  ts.  Blanque,  83  A.  364;  Dosson  ts,  Sanders,  OB. 
388;  Qandoz  ts.  Blanque,  38  A.  620;  Tildon  ts.  Dees,  1  R.  407. 

5.  Of  authorisation  by  judge  to  wife  to  borrow  money  or  of 
the  fact  that  money  enured  to  }ier  separate  benefits 

Calhoun  ts.  Bank,  80  A.  773. 

6.  Of  attorney's  fees  or  premiums  of  insurance. 

L*Hote  TS.  Dubuoh,  36  A.  717;  State  ts.  CItlsen's  Bank.  88  A.  TV. 

Failure  to  mention  these  in  writ  is  equivalent  to 

Socha  TS.  Renaldo,  36  A.  000. 

7.  Of  identity  of  note. 

Ricks  TS.  Bernstein,  19  A.  141;  Taylor  Ts.  Boedlcker,  21  A.  121; 
bliss  TS.  A^hlson,  3  A.  489. 

8.  Of  exact  balance  due  on  revolying  mortgage  notes. 

Ward  TS.  Douglass,  33  A.  464. 
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9,  Of  premium  of  intfarance  and  costs  of  protest. 

Pole  TS.  Meaax,  17  A.  60;  Oummlng  ▼■.  Arohlnard,  1  A.  279;  Nloholli 
T8.  Grloe,  6  A.  466;  Linton  ts.  Pardon,  9  B.  482. 

10.  Of  presentment  for  payment  at  place  Stipnlated  in  mort- 
gage note  for  payment. 

Moss  TS.  Byrnes,  12  L.  615;  bat  see  Boman  ts.  Denny,  17  A.  127;  18  A. 
98;12  A.  661,671. 

(F)  Where  avUhentio  evidence  is  impoetible  frcm  nature  cf  o€ue,  U  is 
not  essentialr''^.  g, : 

1.  Of  appointment  of  syndic,  curator  or  others  suing  en  autre 

droit. 

0osson  TS.  Banders,  12  B.  289;  Ohaffe  TS.  OarroU,  85  A.  115. 

Bat  evidence  of  appointment  most  be  exhibited. 

DeBraeys  ts.  Freret,  18  A.  80;  Landry  ts.  Landry,  12  A.  167;  see 
contra  Bayly  ts.  McKnlght,  19  A.  822;  2  A.  276;  11  A.  84, 4;  14  A. 
485. 

2.  Of  costs  of  executory  process,  i.  e.,  cost  of  protest,  copy 
of  mortgage  act,  etc. 

FaxendeTS.  Flood,  24  A.  426;  Umrloh  ts.  Grow,  24  A.  808;  DaraoTS. 
Ferrari,  25  A.  81. 

8.  Of  existence  of  debt  due  to  pledgee  suing  to  collect  mort- 
gage note  pledged  to  him. 

Insnrance  Company  ts.  Losano,  89  A.  821;  Obaffe  A  SonsTS.  Whit- 
field, 40  A.  681;  86  A.  268. 

4.  Of  agreements  made  subsequent  to  the  mortgage  act. 

Pargoud  ts.  Blchardson,  26  A.  678. 

6.  Of  identity  of  plaintiif  acting  euijurie. 
Bana  ts.  SImms,  26  A.  147. 

6.  Of  absence  of  debtor. 

Frost  TS.  McLeod,  19  A.  80. 

7.  Of  payment  with  legal  subrogation  by  one  solidary  debtor. 

Dnrao  ts.  Ferrari,  25  A.  81. 

fO)  ESxeceutory  prooeaa  may  issue  on  prescribed  note. 

1.  Judge  can  not  supply  plea. 

MnlhoUand  ts.  Soott,  83  A.  1048;  Williamson  ts.  Blohardson,  80  A. 
1163;  Watts  ts.  Bradley,  20  A.  623;  Perronx  ts.  Laooste,  19  A.  267; 
Gill  TS.  Galnanlt, 20  A.  219;  Berens  ts.  Bxeoutors,  81  A.  112;  OTerrul- 
Ing  Perrouz  ts.  Laooste,  I8  A.  626;  Bank  vs.  Dosson,  7  A.  660;  Fowler 
TS.  Beatty,  10  A.  276;  McMasters  vs.  Mather,  4  A.  419. 

2.  And  plea  of  prescription  can  not  be  filed  on  appeal. 

DafossatTS.  Lalcer.  24  A.  618;  Gill  A  Galnaalt  ts.  Hoamer,  20  A.  219; 
Perronx  ts.  Laooste.  19  A.  266;  bat  see  Taylor  ts.  Hill,  21  A.  267,  where 
snob  plea  was  sustained. 
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II  iMttM  to  collect  coBtribaticiis  due  by  wtodkhoid&r. 

l4itiolal8  T8.  OUIz«iit*  Bank,  IS  A.  1445;  OltlMBS'  Baak,  rs.  VjwM, 
as  A.  ^;  MUoheU  Tt.  Log^n,  t4  A.  WS. 

f/>  infioeent  bolder  of  mortgage  note: 

Bquitias  between  original  parties  do  not  prejadice  rights  of 
innocent  holder. 

Bl.lgery  ▼•.  W^rgoBtm,  M  A.  84;  Brew«r  ▼•.  Oay,  M  A.  36 ;  Healer  fs. 
Buokaer,  29  A.  804. 

(J)  Appeal  in  executory  prooeee: 

1.  What  issnes  are  to  be  determined  on  appeal  from  order  of 
seizure: 

(a)  Sole  question  is  sofflcier  jy  of  evidence  to  authorise 
flat. 

Durao  Ts.  Ferrari,  35  A.  80;  Parkerson  Tt.  Grundy,  S  A.  W: 
Sbrereport  ts.  Flonmoy.  M  A.  709;  Fasende  rs.  Flood,  MA 
43ft;  Dupre  vs.  Anderson,  45  A.  11S4;  Bank  Ta.  Dixey.Sl  AS; 
Dodd  vs.  Grain,  6  B.  GO;  Lapine  YS.  Lapine,  83  A.  6?;  Matbe  t%. 
McCryetal,  U  A.  4;  Montijo  ts.  Gordy,  88  A.  1115. 

(h)  Proceedings  snbseqnent  to  fiat  not  involTcd  or  con- 
sidered. 

Boman  vs.  Denny,  17  A.  137;  Bank  ts.  DiTon,  31  A.  t3, 53;  Iloa  vi- 
Clancy,  36  A.  657;  LeyeO  Commissfonera  ts.  Marks,  16  A.  lH 

2.  Delay  for  appeal  rans  from  notice. 

Billet  Tt.  Henry,  3  A.  145;  Lombas  ts.  Bobichanx,  14  A.  105. 

8.  Rights  of  mortgage    creditor   against  surety  on  appeil 

bond. 

See  Landry  ts.  Victor,  80  A.  1041. 

(K)  Executory  process  against  third  possessor  of  property: 
Process  allowed  where  pact  de  non  exists. 

Stevens  vs.  Plnneo,  36  A.  618;  Lee  ts.  Packard,  35  A.  897.  see  **  Hypocke- 
cary  Action,"  ante, 

(L)  Writ  of  seizure  does  not  expire  in  seventy  days^  as  in  ccms  cf  J^ 

fa.     It  has  no  return  day. 

Taylor  TS.  Grabam,  18  A.  666;  State  ts.  Judge,  30  A.  638;  Monition  €€EmXL 
31  A.  693;  Surgi  ts.  Oolmer,  33  A.  i$;  3taokhouse  ts.  Zunts,  41  A.  415;  Mo:* 
holland  ts.  Scott,  83  A.  1045. 

(M)  Who  executes  writ: 

Ordinarily  the  sheriff;  but  in  special  cases  other  officers  design 

nated  by  law  may  execute-— e.  y.,  tax  collector  of  levee  taxes 

under  Act  of  1859. 

L«Tee  Commissioners  ts.  Marks,  16  A.  113;  WUite  ts.  Winn,  IS  AVL 
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(N)  No  alifts  writ  neoe$mtry  where  original  is  u/ndulyjand  prama- 

.  tureiff  returned. 

Staekhoaie  ts.  Zuntc,  41  A.  410. 

(0)  Executory  prooese  may  isjue  where  only  <me  intialmeni  of  debt 

is  due. 

Penoallh  T9.  Abraham,  44  A.  188;  C.  P.  686. 

And  if  other  instalTnentfl  mature  pending  injnnction,  whole 
Bale  may  be  made  for  cash. 

DwightTS.  Richard,  6  A.  865;  BfoOlQlland  ts.  BIdeman,  5  A.  668;  Mo- 
Oalop  T8.  Fluker,  12  A.  05  L 

(P)  Order  of  seizure  may  be  signed  before  filing  of  petition: 

I«amed  ts.  Walton,  41  A.  381;  Bloom  vs.  Martin,  ao  A.  356;  Nash  vs.  John, 
•on,  9  B.  11. 

Coort  may  issue  order  in  chambers,  without  special  legal 
authority. 

Folger  TS.  Boos,  40  A.  603;  Bass  ts.  Faust,  10  A.  477. 

(Q)  Sequestration  ancillary  to  executory  process: 

Writ  properly  issues  to  hold  immovables  by  destination  re- 
moved by  mortgagor. 

Learned  TS.  Walton,  43  A.  4S5;  DnncanTS.  Wise,  88  A.  76;  Mortgage 
Company  ts.  Balston,  88  A.  098. 

(B)  Holder  of  subsequently  maturing  note  need  not  prove  that  prior 

ones  have  been  paid. 

Armon  ts.  Downes,  3  A.  343;  Ledonx  ts.  Jamieson,  18  A.  133. 

(8)  Terms  of  mortgage  measure  creditor's  rigJU.     He  can  not  gobc' 
yondit, 

Easterling  ts.  Thompson,  19  A.  84;  Pele  ts.  Meanx,  17  A.  58. 

fT)  Rights  of  mortgagee  when  property  is  in  hands  of  executor  or 
administrator  ; 

1.  He  may  rule  succession  representative  to  seU. 

O.  p.  990,991, 993;  Vincent  TS.  D'Aublgne,  19  A.  029;  Mason  ts.  Williams, 
13  A.  68. 

2.  Succession  representative  may  initiate  sale,  under  0.  P. 
990. 

Saccesslon  of  Hood,  88  A.  470. 

(UJ  Bights  of  mortgage  creditor  when  property  in  hands  of  third 
person : 

1.  He  may  proceed  by  h3rpothecary  action. 

Montljo  TS.  Gordy,  88  A.  1113. 

2.  He  may  seize  directly,  if  his  act  contain  the  pact  de  mm. 

ATegno  TS.  Schmidt  A  Zlegler,  86  A.  686;  Taylor  ts.  Pipes,  24  A.  668. 
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(V)  Order  qf  Meiture  and  toto  U  nol  ajudgment: 

It  bean  no  resemblance  to  a  jndgment  save  in  Hs  qoalttj  of 

appealabilty. 

M itobeU  Tik  Logan,  t4  A.  1008;  State  ez  reL  Wise  Tt.  Tayli^.ai-ini 
Bontseaa  Tt.  Boarffeols.  »  A.  US;  Biley  Tt.  Christie,  IS  A.  X6:  Hit 
Tard  Ts.  Yoorhles,  16  L.  3M. 

(W)  Differences  between  Judgment  and  order  of  seisttre  and  Mb. 
ExeewUifry  prooeee  lacks  following  elemenU  cfjndgmeuX: 

1.  It  is  not  preceded  by  citation  and  service  of  petition,  bm 
mere  notice. 

Hart  a  Hebert  ts.  Pike,  39  A.  068;  Heroman  ts.  I4l  Inst,  of  D«f  ^ 
Damb,  85  A.  810;  Williamson  ts.  Richardson,  80  A.  ueO;  DspQI  ^ 
Bemiss,  3  A.  609;  Brooghton  ts.  King,  3  A.  069;  Polger  ▼•.  Boot.  • 
A.  608;  Banking  Co.  ts.  Walden,  15  L.  48A. 

2.  It  creates  no  issne. 

Humphreys  ts.  Brown.  19  A.  150. 

8.  It  requires  no  answer  on  defanlt.     It  is  not  a  suit. 

Boasseaa  ts.  Bourgeois,  38  A.  187;  8  A.  368;  3  A.  145;  9.  B.  8;  rolgtrn> 
Boos,  40  A.  604. 

4.  It  adjudicates  to  plaintiff  no  right  not  secured  by  notansl 
act. 

5.  It  can  not  on  its  inscription  in  mortgage  office  operate  a 
Judicial  mortgage. 

6.  It  does  not  operate  in  personam  but  only  in  rem, 

7.  It  can  not  support  plea  of  res  Judicata, 

Humphreys  ts.  Brown,  19  A.  159. 

8.  No  reasons  need  be  given  in  support. 

Garrlsh  ts.  Hyman,  39  A.  38. 

9.  No  previous  amicable  demand  required. 

Benshaw  ts.  Blohards,  80  A.  896;  Boman  ts.  Denney,  17  A.  l38;BDt9 
TS.  Bank,  5  A.  188;  Ripka  ts.  Pope,  6  A.  61 ;  MoCalop  ts.  Flnker,  0  A> 
551. 

(X)  Part  holders  of  same  mortgage : 

Where  mortgagee  transfers  to  different  persons  portioiis  of 
mortga^  debt,  they  all  share  equally,  in  proportion. 

Adams  ts.  Lear.  8  A.  145;  1  B.  334 ;  16  L.  225. 

733-  Confession  of  Judgment — When — An  act  is  said  to 
import  a  confession  of  judgment  in  matters  of  privilege 
and  mortgage,  when  it  is  passed  before  a  notary  public, 
or  other  officer  fulfilling  the  same  functions,  in  the  pres- 
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ence  of  two  witnesses,  and  the  debtor  has  declared  or  ac- 
knowledged the  debt  for  which  he  gives  the  privilege  or 
mortgage. 

1.  When  act  imports  confession  of  Jndgvient. 

Dejean  vs.  Hebert,  81  A.  739. 

2.  Where  act  does  not  import  confession  of  jadgment,  execu- 
tory process  does  not  issne. 

Courtney  ti.  Andrewi,  10  B.  180. 

8.  What  is  an  <<  authentic  act." 

Faulk  Ti.  Plnnell,  6  B.  33;  Gorton  ys.  Gorton,  7  L.  478. 

734.  Rights  of  Mortgage  Creditor — When  the  creditor 
is  in  possession  of  such  an  act,  he  may  proceed  against 
the  debtor  or  his  heirs,  by  causing  the  property  subject  to 
the  privilege  or  mortgage  to  be  seized  and  sold,  on  a  sim- 
ple petition,  and  without  a  previous  citation  of  the  debtor, 
in  the  manner  laid  down  in  the  third  paragraph,  second 
section,  third  chapter  of  the  first  part  of  this  Code. 

0.  p.  48,  61  to  68,  74, 168,  206,  785. 

1.  Extent  of  liability  of  heirs.  They  are  not  responsible  be- 
yond assets  of  their  author,  where  they  accept  under  benefit 
of  inventory. 

citizens'  Bank  ▼!.  Hyami,  43  A.  784. 

2.  Citizens'  Bank  not  required  to  proceed  under  hypothecary 
action  to  recover  stock  subscription  secured  by  mortgage* 

citizens'  Bank  ts.  Hyams,  43  A.  784. 

8.  Necessary  parties  where  mortgage  bears  on  community 
property.  Heirs  of  wife  not  necessary  parties  in  ex- 
ecutory process  vs.  husband  to  enforce  mortgage  on  com- 
mnnity  property. 

Landreanx  ts.  Louqae,  48  A.  384 ;  Hawley  ts.  Bank,  36  A.  380 ;  Randolph 
TS.  Chapman,  31  A.  486;  Bicker  ts.  Pearson,  36  A.  891;  Busk  ts.  War- 
ren &  Co.,  35  A.  814;  Blley  ts.  Condran,  36  A.  394;  Phelan  ts.  Ax,  25 
A.  879;  Klllelea  ts.  Barrett,  87  A.  865;  Brown  ts.  Jacobs,  34  A.  580; 
Sadler  ts.  KImbrongh,  34  A.  584. 

Nor  are  co  ^mortgagees,  holding  separate  notes,  necessary 
parties. 

Sonlat  TS.  Miles,  83  A.  164. 
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73$.  Three  Days'  Notice — In  obtaiaiag  this  osderoi 
seizure,  it  shall  suffice  to  gire  three  days'  notice  to  the 
debtor,  counting  from  that  on  which  the  notice  is  given, 
if  he  resides  on  the  spot,  adding  a  day  for  every  twenty 
miles  between  the  place  of  his  residence  and  the  residence 
of  the  judge  to  whom  the  petition  has  been  presented. 

.    O.P.  168,  7M. 

Notice.     Towhomgivmi: 
It  may  be  giv^: 

1.  To  debtors'  assignee  in  bankruptcy. 

Dobel  Tt.  Delavallade,  80  A.  604. 

2.  To  tutrix. 

Banker  ts.  Durand»  25  A.  618. 

But  only  when  she  has  qualified. 

Heroman  ts.  Institute,  84  A.  810. 

3.  To  executor  of  deceased  and  to  surviving  husband. 

Fontz  YS.  Bistei,  15  A.  636;  Andrew!  T8.  Bank,  6  A.  788. 

'4.  To  legal  heirs. 

KlUelea  vs.  Barrett,  87  A.  863;  NiohollsTi.  6rioe,6  A.  446;  OUUspfen. 
Bank,  80  A.  1815;  MoGalop  ys.  Flaker,  12  A.  561 ;  Dapay  n.  Bemitf.! 
A.  609. 

5.  To  tutor  ad  hoc  or  curator  ad  hoo  in  absence  of  regolir 
tutor. 

Keenan  yb.  Ahem,  84  A.  866;  Monition  of  Hall,  21  A.  608;  Tajlorn. 
Graham,  18  A.  656. 

6.  Notice  absolutely  essential  and  must  precede  seisure. 

Birch  Y8.  Bates,  22  A.  199;  Blllgery  YS.  Ferguson,  SO  A.  84;  Broog^ 
Ys.  King,  2  A.  569;  McDonogh  ys.  Fort,  1 B.  286;  Andrews  ys.  Biak;* 
A.  787;  Surgi  ys.  Colmer,  22  A.  22;  5  A.  787. 

7.  Want  of  notice  cured  by  prescription  of  Ave  years. 

Allan  YS.  Couret,  24  A.  24;  Chase  YS.  Gas  Light  Co.,  45  A. 


S.  Notice  must  be  signed  and  issued  by  clerk,  not  aheriit. 

Hart  A  Hebert  ys.  Pike,  Brother  A  Co.,  29  A.  262;  Bill^ery  ys.  feig*- 
son,  80  A.  86;  Nash  ys.  Johnson,  9  B.  12;  7  N.  8. 614;  QftUan^Mt^ 
Congregation,  85  A.  829;  Chase  ys.  Oas  Llgiit  Co.,  45  A.  806. 

9.  Service  of  notice  by  minor  deputy  sheriff  valid. 

Williamson  ys.  Richardson,  81  A.  686. 

10.  Issuance  by  sheriff  instead  of  clerk  not  cauee  of  nuHbJ* 

Snecession  of  Sadler  ys.  Henderson,  86  A.  826;  diaseTS.  Oas  Llf^ 
Company,  46  A.  S05;  Billgery  ys.  Fergoson,  80  A.  85;  HarCASeNrt 
YS.  Pike  et  al.,  29  A.  262. 
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11.  Such  objection  mvst  be  made  before  sale. 

Jouet  78,  ]fortimer,r29  A.  206;  Chase  ts.  Gkts  Light  Company,  4S  ▲.  IQS. 

12.  Notice  may  be  waived. 

LeBlanoTS.  Dabrooa,  6  A.  862;  MoDonogrh  vs.  Garland,  7  A.  143;  MuUea 
Tt.  Harding,  13  A.  371 ;  Broadwell  ts.  Bodrlguex,  18  A.  7S;  Hewefet  T8. 
Stephens,  6  A.  640;  Lewis  rs.  Gordy,  6  A.  670. 

18.  Effect  of  notice: 

(aj  Notice  and  aeitnre  interrupt  prescription. 

Hebert  vs.  Chastant,  33  A.  16i ;  Walker  ▼•.  Lee,  20  A.  193 ;  Oloutler 
TS.  Lemee,  88  A.  809;  Dixon  vs.  Irwin,  38  A.  437;  Boublen  ▼•. 
Champlfn,  38  A.  316;  Mann  A  Co.  ys.  Norton,  31  A.  166;  Stan- 
brough  YS.  MoCall,  4  A.  832;  Dumonohel  ts.  Limerick,  31  A.  83; 
FortierTs.  ZImple,  6  A.  64. 

(h)  Intermption  of  prescription  applies  to  personal  ac- 
tion subsequently  instituted. 

BhesTS.  Taylor,  8  A.  68;  Walker  ts.  Lee,  30  A.  193;  FortlerTS. 
Zimple,  6  A.  64. 

(o)  There  is,  however,  no  interruption  of  prescription: 
(al)  Where  notice  is  given  after  prescription  has  run. 

Mann  &  Co.  ts.  Norton,  31  A.  156 ;  30  A.  193. 

(bl)  Where  there  was  no  notice  to  curator  ad  hoc  but 

mere  acceptance  by  him  of  appointment. 

KonblenTS.  Champlln,  28  A.  316;  Jacobs  ts.  Calderwoodt 
4  A.  609. 

736.  What  Judge  Issues  Writ— The  judge  within  whose 
jurisdiction  is  situated  the  property  subject  to  the  privi- 
lege or  mortgage,  has  the.  power  to  issue  this  order  of 
seizure  and  sale,  although  the  debtor  resides  out  of  his 
jurisdiction;  and,  in  this  case,  the  clerk  of  the  court  issu- 
ing the  order  shall  direct  to  the  sheriff  of  the  parish  where 
the  debtor  resides  a  written  notice  to  be  given  to  him,  and 
it  shall  be  the  duty  of  the  said  sheriff  to  serve  the  notice, 
and  return  the  original  with  his  report  in  the  same  man- 
ner as  in  ordinary  citations. 

0.  p.  168. 

1.  What  Judge  i88ue$  writ.      Judge  within  whose  Jurisdiction 

property  is  situated. 

Scott,  WIUlamB  A  Co.  Ti.  Turner,  16  A.  846;  Municipality  Ta.  Garland, 
U  B.  887 ;  see  Act  1876,  p.  106. 
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Bot  Jndge  of  debtor's  domicile  may  issue  writ. 

Boman  Tt.  Denney,  17  A.  136 ;  6«nerM  Tt.  SIraoo,  31  A.  C63;  3  N.v^ 
874 ;  4  L.  340 ;  S  A.  687 ;  15  A .  SM. 

2.  Delay  must  be  given  that  debtor  may  appeal  if  he  desire. 

Bnrgl  T8.  Colmer.  33  A.  33;  MoDonosh  ts.  Fort,  1  B.  398;  Andrews  tl 
Bank,  6  A.  787 ;  Bhea  Tt.  Taylor,  8  A.  38. 

8.  Where  judge  is  without  jurisdiction,  order  absolutely  onQ 
and  void. 

Morton  TS.  Baynolda.  4  B.  36 ;  MoOloskey  ys.  Webb,  4  B.  301;  Bobert  ti. 
Brown,  14  A.  808;  Bams  ts.  Van  Loan,  39  A.  568. 

737.  When  Debtor  Absent— Attorney  Appointed— If  the 
debtor  who  has  granted  the  privilege  or  mortgage  is  ab- 
sent, and  not  represented  in  the  State,  the  judge,  at  the 
request  of  the  plaintiff,  shall  appoint  him  an  attorney,  to 
whom  notice  of  the  demand  shall  be  given  in  the  manner 
above   directed,  and   contrarily  with  whom   the  seizure 

and  sale  shall  be  prosecuted. 

0.  p.  116, 748, 749. 

1.  Authentic  evidence  of  absence  of  debtor  not  required. 

Frost  TS.  MoLeod,  19  A.  80. 

2.  Notice  of  demand  means  legal  notice,  served  upon  antbor* 
ized  person. 

state  TS.  Judge,  16  A.  891. 

8.  Person  appointed  must  be  attorney  and  it  matters  noiil 
'  he  be  styled  curator  ad  hoc, 

DIzey  TS.  Brwin,  28  A.  437. 

And  Supreme  Oourt  judicially  notices  who  are  attorneyB- 

Monition  of  HaU,  21  A.  688. 

4.  Curator  ad  hoc  may  appeal. 

Langley  and  Kfnkead  ts.  Burrows,  15  A  392;  Baoh  ts.  Ballard  IS  A. IS!; 
12  R.  467. 

738.  Injunction — The  debtor,  against  whom  this  order 
of  seizure  shall  have  been  rendered,  may  obtain  an  in- 
junction to  suspend  the  sale,  if  before  the  time  of  sale  he 
files  in  the  court  issuing  the  order  his  opposition  in  writ- 
ing, alleging  some  of  the  reasons  contained  in  the  follow- 
ing article  and  of  which  he  shall  swear  to  the  truth. 

572 


Of  ExBCiTTORY  Procbbs.  789 

1.  Saspension  of  seizure  and  sale.    Seizure  and  sale  suspended 

(a)  By  appeal  from  fiat  of  .Judge. 

'  '  (h)  By  injunction,  n^th  or  without  bond." 

Mlnot  YS.  Bank*  4  B.  490;  Oiements  YS.  Oakey,  2  B.  91- 

2.  Unsworn  opposition  to  executory  process,   not  eoupled 
with  injunction,  is  ineffective. 

Zuntz  YS.  Cornen,  10  A.  483;  Calhoan  T8.  Bank,  80  A.  781. 

8.  Effect  of  injunction : 

fa;  It  does  hot  tHease  seizure. 

state  ex  reL  Gay  vs.  Jpdge^  27  A.  218;  lAmorere  vs.  Ooz,  82  A.  2^. 

(b)  Nor  quash  order  for  such  seizure. 

Staokhouse  yi.  Zunts,  41  A.  416. 

4.  What  court  issues  injunction : 

(a)  Ordinarily  only  court  issuing  the  order  of  seizure. 

Dafossat  Y8.  Berens,  18  A.  889.  .    -      . 

(h)    But   in    executians  of  .ordinary   judgme^its,  , other 

courts  in  other  parishes  may  enjoin  execotiotn  when 

levied  within  their  jurisdictions. 
'-'  Lawes  yi.  Ghfxm,  4  H.  8. 890 ;  Donnell  Y8.  Parrot;  IS  ^.  268 ;  Ool«- 

man  ys.  Brown,  16  A.  110;  Hobgood  Yi.  Browni^2  i^8;a8;  Oopeley 
Y8.  Edwards,  6  A.  644 ;  PollpQ|Jary  ys.  Mf (ohell,  4  A.  84. 

^^  Oath.  SuiBcient  when  plaintiff^rgwears  that ''  fip^jjs  and  alle- 
.. jgations  set,fQrth  Are  true." 

Lewia  yi.  Winston,  Morrison  M  Oo.»  26  A.  707;  Zonts  yi.  Oomen,  10  A. 
488;  Beatty  yi.  Doflef,  10  A.  266. 

6.  Who  may  not  enjoin: 

Lessee,  because  adjudicatee  may  not  disturb  him. 

Carroll  ys.  Chaffe,  86  A.  86. 

739.  Injunction — ^The  debtor  can  only  arrest  the  sale  of 
the  thing  thus  seized,  by  alleging  some  of  the  following 
reasons,  to-wit: 

Z .  Payment — ^That  he  has  paid  the  debt  for  which  he  is 
sued ; 

a.  Remission— That  he  has  been  remitted  by  the 
creditor; 

3.  Transaction,  Noyation,  etc. — ^That  it  has  been  ex- 
tinguished by  transaction,  novation,  or  some  other  legal 

manner; 
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41  BxteHiloa  of  lime — ^That  time  has  b«ergraiit^  to 
hi^  for  payiag  th^  debt»  although  this  circumstance  be  not 
mentioned  in  the  contract; 

5.  Forgery  of  Act — That  the  act  containing  the  privi- 
lege or  mortgage  is  forged ; 

6^  Fraud,  Violence,  Fear  or  Unlawful  Means— That  it 
was  obtained  by  frauds  violence,  fear,  or  seme  other  un- 
lawful means; 

7.  Compensation — That  he  has  a  liquidated  account  to 
plead  in  compensation  to  the  debt  claimed; 

8.  Prescription— And  finally,  that  the  acHon  for  the  re- 
covery of  the  debt  is  barred  by  prescription* 

1.  Injunction  issues  as  of  right  when  prima  facie  case  pre- 
sented. 

NewmAn  TS.  FreTln,  42  A.  731 ;  Oorflen  ts.  Znnts,  U  A.  881. 

And  is  sole  mode  of  arresting  sale  except  snqMDflive 
appeal.    Rule  to  sIk>w  cause  does  not  arrest  sale, 

Otement  ▼•.  Oakey,  2  R.  91 ;  Minot  ts.  Bank,  4  B.  480. 

3.  Orfmndafor  injunctUm  without  Ixmd: 
Par.  8.  That  debt  has  been  extinguished  by  traosMstloiif 
noyation,  or  some  other  legal  manner.    Bnt  charge  thii 
obligation  sued  on  was  noil  and  witboat  consideration  ob 
initio  can  not  be  sustained  under  this  paragraph. 

Hodgson  TS.  Both,  88  A.  944;  Vail  TS.  Moll,  87  A.  20B. 

Par.  4.  That  time  was  granted  to  i>ay  the  debt. 

Penoullh  ts.  Abraham,  42  A.  827. 

(a)  But  where  time  is  alleged  to  have  been  granted  be* 
fore  date  of  act  or  note,  no  evidence  is  admissible  <k* 
cept  on  allegation  of  error  or  fraud. 

Tenney  ts.  Abraham,  48  A.  240;  Ralston  ts.  Mortflra^  Oomptay, 
88  A.  698;  Vail  Ts.  Moll,  87  A.  208;  Ifarsh  ts  Foster.  U  A.  I8L 

(h)  Evidence  of  extension  of  time  must  be  clear  and  poa- 
tive. 

People's  Bank  ts.  Ballowe,  84  A.  668. 

Par.  6.  That  signature  to  mortgage  act  is  forg^.    Barta 
of  proof  is  on  plaintiff  to  prove  genuineness. 

James  ts.  Band,  48  A.  182. 
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ntr^S.  'nt«bM^Milatmrredbypz«Miffilii«O.KnS(P.> 

Bweu  TB.  Bcnitte,  M  A.  IM;  Wllli>mM» -n.  KiMmtmm, WA.  MB» 

S.  When  order  enjoined  wltfaoat  bond  ob  aas  4f  abovs 
groonda,  no  evidence  of  my  otbervawAi  c<b  Ds  gfren^ 
evm  if  allegpd. 

WnilaBBoa  ▼■-  Blabknilon,  I 
Stookatt  Ti.  JobnMn,  H  A.  f 

1.  Bond  and  secniity  mnat  h 
alleged  or  relied  on  than  g 


And 'When  injonotlon'Wi 
1865,  bond  and  aecnri 


ll  n.  SeK>7,  U  A.  SM. 

e.  Snpreme  Oonrt  noticaa  groonda  not  aH«g«d  wiM»  tttvy  ap- 
pear of  recosd. 

CkuabllN  -ra.  AMblaon,  1  A.  tSS. 

740.  No  Bond  Required^When  the  judge  grants  an  in- 
junction, on  the  allegation  under  oa^  of  any  of  the  reasons 
mentioned  in  the  preceding  article,  he  shall  Fe<tatre  no 
surety  from  the  defendant,  but  he  shall  pronounce  aum- 
marily  on  the  merits  of  his  opposition  if  the  plaintiff  re- 
quires it,  as  is  explained  below. 

o.F.no. 

In  Dnpre,  Admlniatrator,  va.  Anderson,  4S  A.  1184,  It  is  de- 
ddfld  that  the  "  debtor"  can  enjoin  only  on  gronnda  stated 
In  Art.  739. 

741.  Motion  to  Dissolve — Summary — The  plaintiff 
against  whom  the  injunction  has  been  obtained,  may  com- 
pel the  defendant  to  prove,  in  a  summary  manner,  before 
the  judge,  the  truth  of  the  facts  alleged  in  his  opposition. 

C.  p.  TM;  Penoatm  n.  Abrabam,  a  A.  tn. 


2.  Where  secorlty  most  be  given,  jnry  may  be  asked  for  and 
ordered. 

Oommlngi  ti.  Police  Jury,  B  A.  (M. 
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742.  Revocation  of  Order  of  Sale — If,  on  being  thus  re- 
qiffriti,  the  defendant  proves  that  the  action  on  which  the 
seizure  nas  been  obtained  is  extinct  or  prescribed,  or  that 
the  cause  of  it  is  void,  or  that  the  debt  on  which  it  is 
founded  is  paid,  remitted,  or  compensated,  the  judge  shall 
revoke  the<M"der  of  seizure,  and  condemn  the  plaintiff  to 
pay  costs.  "  .^ 

Injunction  of  seizure  not  perpetuated  when  a  mortgage  debt 
is  reaUy  due  and  seizure  is  merely  excessive  in  amount. 

,  Murphy,  ys.  Maskell,  3  A.  768. 

743.  Dissolution  of  Injunction — But  if  the  defendant 
does  not  prove  the  truth  of  the  facts  alleged  in  his  opposi 
tion,  or  if  it  appears  that  he  has  paid  or  can. plead  in  com- 
pensation for  only  a  part  of  the  debt,  the  judge  shall  dissolve 
the  injunction  he  had  granted,  and  the  sale  of  the  property 
shall  proceed^  either  for  the  whole  de^bt  or  for  a  part,  as 
the  pase  may  be. 

(A)  Diuolutionofinjuhotidn: 
See  ante  **  Injui.ctioft.'' 

1.  Damages  resulting  from  dissolution  of  injunction  reeovert- 
ble  only  by  special  action,  and  on  the  bond  when  one  wai 
given. 

Qillasple  TS.  Soon,  83  A.  778;  80  A.  81<;  Methodlit  Ohnroh  ts.  Sberit. 
88  A.  1461 ;  Dejean  ▼«.  Hebeit,  81  A.  739;  Thompson  Tt.  LemeU**  S3  ▲. 
963 ;  TesUrt  ys.  Belot,  88  A.  1469;  Hodffson  ts.  Botb,4a  A.  941 ;  BugWi 
T8.  Gordy,  83  A.  1396;  Ricard  rs.  Harrison*  19  A.  183;  Oashtel  ts.  Le- 
sassler,  16  L.  101. 

2.  And  only  specially  aUeged  damages  recoverable,  not  poni* 
tory  damages  provided  in  O.  P.  804. 

Meanx  ys.  FUtman,8S  A.  861. 
{B)  Item$ofdamage$: 
Attorney's  fees. 

Pargoud  ts.  Morgan,  3  L.  103;  Rfoard  ts.  HlrIart,SL.  346;  HerafoNYi- 
Babfn»  14  A.  888 ;  Brown  ts  Lambeth,  3  A.  833 ;  HoBae  ts.  Biowb.  0 
A.  181 ;  Meaox  ts.  PIttman,  85  A.  861 

744.  Proceeding  Against  Third  Po8sesso]:8 — ^The  ex* 
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ecutory  process  in  the  matter  of  privilege  and  mortgage, 
may  be  pursued,  not  only  against  the  debtor,  or  his  heirs, 
but  also  against  the  third  possessor  of  the  thing  subjected  to 
it,  according  to  the  forms  prescribed  in  the  third  paragraph, 
second  section,  third  chapter  of  the  first  part  of  this  Code. 

0.  p.  61,  68, 69. 

(A)  Proceedings  against  third  possessor: 

1.  When  act  of  mortgage  does  not  contain  pact  de  non  alien- 
ando,  mortgage  creditor  most  proceed  against  third  pos- 
sessor by  regular  hypothecary  action  after  thirty  days^ 
demand  and  ten  days'  notice. 

Montljo  vs.  Gordy  et  als.  83  A.  1113;  Waddell  ys.  Payne  A  Harrison,  32 
A.  184;  Taylor  ts.  Pipes,  24  A.  251;  4  A.  270;  8  A.  227. 

(B)  Hypothecary  is  real  action: 

Hypothecary  action  is  real  action,  and  follows  property. 
Bogiillle  vs.  Faille,  1  A.  204. 

74$.  Appraisements — Delays — Formalities — When  the 
sheriff  sells  property  which  he  has  seized  conformably 
to  the  provisions  contained  in  this  chapter,  he  must 
cause  the  same  appraisements  to  be  made,  and  observe 
the  same  delays  and  formalities  as  are  prescribed  for  the 
sale  of  property  seized  in  execution. 

0.  p.  654,  664,  670. 

1.  What  is  included  in  seizure : 

Immovables  by  destination,  mules,  wagons  and  imple- 
ments of  agriculture,  when  plantation  is  seized. 

Saooessionof  Dougherty,  82  A.  412;  Williamson  vs.  Bichardson^ 
81  A.  685. 

2.  Appraisement: 

Appraisement  by  widow,  not  agent  of  deceased  husband 
nor  representative  of  his  succession,  is  invalid  in  ex- 
ecutory process  against  husband* 

Germaine  vs.  Mallerloh,  HI  A.  871. 

8.  Waiver  of  appraisement: 

Debtor  may  waive,  as  by  refusing  to  appoint  appraisers. 

Ins.  Oo.  TS.  Bagley  19  A.  89;  Jouet  vs.  Mortlmet,  29  A.  210;  Broadr 
well  TS.  Bodrigues,  18  A.  68;  Martin  ys.  Lake,  87  A.  768;  Soniat 
TS.  Miles,  82  A.  164 ;  Weber  ts.  Gorsuch,  24  A.  616 ;  Desplattes 
TS.  St.  Martin,  17  A.  91. 

Or  by  clause  of  express  waiver  in  act  of  mortgage. 

Learned  ts.  Walton,  42  A,  455. 
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4.  Tator  mortgaging  for  minor  with  advice  of  family  meeting 
may  waive  appraisement. 

Martin  vs.  Lake,  87  A.  768. 

5.  Adjudication  for  less  than  appraisement  prescribed  in  ftye 
years. 

Herrman  vs.  Footelleu,  29  A.  A05;  Saooession  of  Hood,  83  A.  466;  Mai- 
holland  vs.  Soott,  83  A.  1048;  Allen  vs.  Couret,  24  A.  24;  Frazern. 
Zylios.  29  A.  634. 

6.  Onltivation  of  plantation  seized.      Plaintiff  may  reqaiie 
sheriff  to  coltivate  pending  seizure. 

Learned  ts.  Wilson,  42  A.  406. 

7.  Creditor  by  mortgage  may  seize  only  portion  of  int>pert]r 
mortgaged. 

Mitchell  Y8.  Logan,  84  A.  1001;  BurgeMTS.  Gordy,  32  A.  1297;  FoveU 
T8.  Hayes,  81  A.  789. 

8.  Creditor  may  seize  entire  mortgaged  property. 

Morris  ts.  Womble,  80  A.  1312;  Lambeth  ys.  Sen  tell,  88  A.  Ol;  Pepper 
Ts.  Danlap,  17  L.  168;  10  B.  472;  10  A.  725;  18  A.  669;  but  see  RlcliardTS. 
Michinard,  88  A.  881. 

9.  But,  unless  his  claim  has  ripened  into  personal  jodgment) 
he  can  seize  only  mortgaged  property. 

Bienvenu  ys.  Insurance  Company,  88  A.  219. 

10.  Notice  of  sale  need  only  be  published  three  times  in  thirty 
days. 

Jouet  TS.  Mortimer,  29  A.  206. 

11.  Time  and  place  of  sale. 

G.  p.  664. 

12.  Advertisement. 

C.  P.668. 

18.  No  parole  evidence  receivable  to  contradict  adyertise* 
ment  and  process  verbal. 

Lewis  YS.  LabauYe,  18  A.  882 

14.  Bonding  of  property  seized  under  executory  procev- 
Such  bonding  is  permitted. 

State  ex  rel.  Both  Ti.  Judge,  87  A.  848. 

15.  Return  on  writ.    Uncontradicted  return  makes  fall  proo'* 

Boberts  ts.  Zanzler,  84  A.  205. 

16.  Writ  not  returnable  in  seventy  days. 

Monition  of  Hall,  21  A.  698;  Taylor  ti.  Grahain,  is  A.  668L 

746.  Executory  Process  on  Judgments — When  a  crcd- 
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iter  has  obtained  against  his  debtor  a  judgment  having  the 
force  of  res  judicata^  in  a  tribunal  of  this  State  different 
from  that  in  which  he  seeks  the  execution,  he  may,  on  this 
ground,  proceed  by  executory  process,  and  cause  to  be 
seized  and  sold  the  property  of  his  debtor,  without  pre- 
vious citation,  in  the  same  manner  as  on  privileged  or 
mortgaged  debts  contained  in  acts  importing  confession 
<rf  *|udgment. 

C.  p.  285, 589,  617,  782. 

1.  Execatory.  process  issues  on  a  judgement  rendered  by  a 
tribunal  of  this  State  different  from  one  in  which  execution 
is  sought. 

Montijo  YS.  Oordv,  83  A.  1116;  Canal  Bank  vs.  Gopeland,  13  L.  84. 

Bat  a  fieri  facias  is  necessary  to  execute  judgment  for 

money  rendered  by  court  within  same  jurisdictional 

limits. 

Conflict  between  0.  P.  746  and  782  (2) ;  see  Canal  Bank  ts.  Cope- 
land»  12  L.  84. 

%  Previous  to  1846  creditor  by  foreign  judgment  could  pro- 
ceed via  executiva, 
.  Ward  Ys.  Bank  of  Mississippi,  8  A.  4S0;  Bank  of  Tennessee  Ts.  McKee, 
2  A.  461 ;  Newell  ts.  Morton,  8  B.  108 ;  Miller  ts.  Gaskins,  8  B.  94 ;  Kll- 
gore  TS.  Bank  of  Mississippi,  8  A.  603;  Soott  YS.  Duke,  8  A.  268;  Com- 
mercial Bank  vs.  Markham,  8  A.  696;  Featherstone  vs.  Compton,  8 
A.  286. 

3.  But  such  law  was  abolished  in  1846  and  the  right  no  longer 

exists. 

Turley  ts.  Dreyfus,  88  A.  887;  Turley  ts.  Dreyfus,  86  A.  610. 

4.  But  an  ordinary  action  on  such  judgment  is  still  allowed. 
The  judgment  \b  not  conclusive  of  what  it  decrees,  but  is 
open  to  all  defences  which  can  be  legally  opposed  to  judg- 
ments. 

Turley  ts.  Dreyfus,  88  A.  887;  Plllet  ts.  Bdgar,  4  R.  274;  Simmons  ts. 
Howard  et  als.,28  A.  604. 

5.  Judgment  always  receivable  to  prove  rem  ipsam. 
Succession  of  Lampton,  86  A.  421. 

6.  In  action  on  judgment  of  different  tribunal,  what  is  neces- 
sary to  be  produced : 
(a)  Whole  1^001^)  in  order  to  shew  that  judgment  is  con* 
elusive  and  how  far  oontelttMYe. 

McLaren  ts.  Kehler,  28  A.  80;  Hockaday  ts.  Skaggft,  18  A.  OBl 
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(b)  Appeal  transcript  is  proper  record  when  case  w» 
taken  np  on  appeal. 

McLaren  A  Oo.  ts.  Kehler,  23  A.  80. 

(o)  Retorn  of  execution,  to  show  how  far  jadgment  te 
been  satisfied. 

Ward  Ts.  Bank  of  Mississippi,  8  A.  450 ;  Bank  of  Tean.  ts.  McXm^ 
2  A.  461 ;  Newell  ts.  Morton,  8  B.  102. 

7.  What  record  must  contain : 

(a)  Certificate  from  chief  justice  or  presiding  magistnU 
declaring  that  the  attestation  of  clerk  was  in  doe  font 
Signature  of  governor  and  great  seal  of  State  not  soffi- 
cient. 

Goodman  ts.  James,  8  B.  297. 

(h)  The  judgment — ^but  not  necessarily  the  reasoot 
therefor. 

B.  R.  Co.  TS.  Thornton,  12  A.  786. 

(c)  Citation  or  appearance  of  defendant. 

MoNalry  vs.  Bell,  6  B.  418;  Warren  ts.  Hall's  Sxeoator,  1§L.  137; 
Bowand  ts.  JarTis.  6  A.  48;  Lewis  ts.  WHden,  4  A.  674;  SN.&aTr 
Patterson  ts.  Mayfleld*s  Oorator,  10  L.  220. 

8.  Want  of  citation  must  be  specially  alleged  and  proved. 

Gradon  ts.  Justus,  24  A.  222. 

And  when  proved,  it  strikes  judgment  with  nullity. 

Morris  ts.  Bailey,  15  A.  2. 

747.  On  Judgment  by  Default  or  Attachment— If  the 
judgment  of  which  the  creditor  is  in  possession,  shaB 
appear  to  have  been  rendered  by  default,  or  on  attacb- 
menty  the  creditor  may,  nevertheless,  proceed  by  the 
executory  process. 

748,  Injunction  of  Process  on  Judgment — Grounds- 
The  defendant,  against  whom  an  order  of  seizure  has 
been  obtained,  by  virtue  of  a  judgment,  as  stated  above, 
may  obtain  an  injunction  to  stop  the  sale  of  the  property 
seized,  if  he  alleges  under  oath  in  his  opposition  that  the 
judgment  has  not  acquired  the  force  of  res  judicata^  be- 
cause he  has  appealed  from  it,  or  because  it  is  void  by 
the  law  of  the  place  where  it  was  rendered. 

0.  p.  296,  804,  789,  749,  750. 
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Execution  of  judgment  will  be  enjoined  when  judgment  pur- 
ports to  have  been  rendered  on  confession  through  attor- 
ney, where  transcript  has  suspicious  appearance  and  de- 
fendant's denial  of  authority  of  attorney  to  confess  judg- 
ment has  not  been  disproved. 

Dunlap  T8.  Hundly,  2  A.  212. 

I 

749.  Causes  for  Injunction — The  defendant  may  also 
obtain  an  injunction,  on  alleging,  under  oath,  any  of  the 
causes  which  prevent  the  sale  of  property  mortgaged  or 
otherwise  bound  by  virtue  of  an  act  importing  a  confes- 
sion of  judgment. 

C.  p.  298,  804.  739. 

^A)  What  catutea  are  not  valid  grounds  for  injunction : 

1.  That  description  of  property  is  insufficient. 

Henderson  vs.  Hoy,  26  A.  156. 

2.  That  seizure  is  excessive;  whole  mortgage  secures  whole 
debt. 

Heflner  vs.  Hess,  29  A.  149. 

8.  That  sufficient  evidence  was  not  adduced  to  authorize  flat. 
Remedy  is  by  appeal. 

Latiolais  ys.  Citizens'  Bank,  83  A.  1458;  City  of  Shreveport  ys. 
Flournoy,  26  A.  709;  Naugbton  vs.  Dinkgrave, 25  A.  638;  20  A.  256;  14 
A.  656;  12  A.  Ill;  6  B.  58;  25  A.  80;  8  A.  28;  Dupre  TS.  Anderson,  45 
A.  1134. 

'(B)  What  causes  are  valid  grounds  for  injunction: 

That  writ  issues  for  greater  sum  than  is  lawfuUy  due. 

7ortler  vs.  Burthe,  19  A.  510. 


750.  Bond  Required — When — But  in  the  cases  mentioned 
^n  the  two  preceding  articles,  the  judge  shall  not  grant  an 
injunction  without  requiring  that  the  defendant  shall  give 
bonds  to  the  plaintiff,  with  good  security,  to  the  amount 
for  one-half  more  than  the  appraised  value  of  the  property- 
seized  if  it  consist  of  movables,  or  in  such  sum  as  the 
judge  shall  fix,  if  the  property  be  immovable,  conditioned 
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to  pay  damages  as  the  plaintiff  may  suffer  ahould  the 
injunction  be  dissolved. 

C.  p.  804, 740. 

751.  Summary  Hearing  of  Injunction — The  opposition 
on  which  the  injunction  was  granted  shall  be  pronounced 
on  summarily,  as  in  the  case  of  a  public  act  bearing  a 
privilege  or  mortgage. 

753.  Effect  of  Judgments  Rendered  in  Other  States- 
Judgments  rendered  in  the  different  courts  of  the  United 
States,  shall  import  full  proof  in  the  courts  of  this  State, 
if  the  copy  of  them  which  is  offered  be  certified  by  the 
clerk  of  the  court  in  which  they  are  rendered,  be  sealed 
with  his  seal,  if  there  be  one,  and  clothed  with  the  certifi- 
cate of  the  judge,  chief  justice  or  magistrate  who  presides 
in  the  court,  as  the  case  may  be,  declaring  that  the  attesta- 
tion is  made  in  due  form. 

JudgmenU  rendered  in  other  8ttUe$. 

1.  This  article  recofi^nizes  Federal  constltational  numdate  id 
Art.  4,  Sec  1,  that  ''fnll  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State.  And  the  Ck>ngre88  may  by  gen- 
eral laws  prescribe  the  manner  in  which  anch  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof." 

Graydon  ts.  Jastas,  24  A.  333. 

2.  Judgment  of  other  State  always  open  to  investigation  m 
to  jurisdiction  of  conrt  to  render  it. 

Thompson  vs.  WhUmmn,  18  WalL  457;  D*Aroy  vs.  Ketohnm,  11  How.  lU. 

3.  It  may  be  contradicted  as  to  jurisdictional  recitals,  as  to 

subject  matter  or  the  person,  or,  in  proceedings  in  rem,  as 

to  thing. 

Thompson  ts.  Whitman,  18  Wall.  457;  Board  of  Pnblfo  Woria  ts. 
Columbia  Ck>nege,  17  Wall.  531. 

753-  Copies  Evidence — When — When  the  judgments 
have  been  rendered  in  foreign  countries,  the  copies  pre- 
sented shall  be  considered  authentic,  and  admitted  in  evi- 
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dence  in  the  tribunals  of  this  State,  if  they  are  clothed 
with  all  the  forms  required  to  prove  their  authenticity  in 
the  countries  where  they  are  pronounced. 

C.P.466. 

(A)  Foreign  judgmenU  frequently  given  effect  by  our  eowrie, 

Bimnnahan  t«.  Tanner,  16 1«.  484;  Jones  ts.  Jamison,  15  A.  M;  Rowand  ts. 
Jaryls,  6  A.  48;  B.  B.  Co.  ts.  Thornton,  12  A.  786;  State  ex  reL  Plalsant  ts. 
B.  B.  Oo.,  88  A.  818;  Saccession  of  Lorenz,  41  A.  1008. 

(B)  Presumption  in  favor  of  foreign  judgment: 

1,  In  absence  of  impeaching  evidence,  it  is  res  judicata  of  mat- 
ters it  passes  upon. 

Lewis  TS.  Wilder,  4  A.  674;  Bowand  ts.  JarTis,  6  A.  48;  Hasard  ts. 
Bank,  11 B.  826. 

2.  Bnt  judgment  may  be  resisted  on  pleas  of  payment,  pre- 
scription, etc. 

MoBlmoy le  ts.  Cohen,  18  Peters,  212 ;  Hampton  ts.  McConnell,  8  Wheat, 
284. 

8.  It  is  presumed  that  evidence  in  record  was  properly  re- 
ceived. 

Jordan  ts.  Black,  1 B.  676. 

4.  It  is  only  necessary  to  show  proper  authentication  of  record. 

Simmons  et  aL  ts.  Howard,  Preston  a  Barrett,  28  A.  604. 

5.  Transcript  proves  only  remipsam,  and  is  open  to  impeach- 
ing evidence. 

Succession  of  Lampton,  86  A.  420;  Bemy  ts.  Mnnioipality,  8  A. 47;  but 
as  to  conolusiTcness  of  judgment,  see  Jones  ts.  Jamison,  16  A.  86; 
DaTls  TS.  Dugas,  11  A.  118. 

6.  Matters  which  were  not  before  other  court  which  rendered 
the  judgment  do  not  enter  therein  and  have  no  force  here. 

Glass  TS.  Wheless,  24  A.  897. 

(C)  Authentication  of  foreign  record: 

1.  Record  must  be  authenticated  by  certificate  of  chief  justice 
or  presiding  magistrate  that  attestation  of  clerk  is  in  due 
form.  Oertiflcate  of  Governor  under  great  seal  not  sufU- 
dent. 

Desty's  Federal  Procedure,  $  906;  Leggoo  ts.  Canal  Co.,  8  A.  188;  Good- 
man TS.  James,  8  B.  297;  State  ^s.  Brown,  33  A.  1161;  Campbell, 
Bitcbtiea  Co.  ts.  Karr,  7  L.  70;  12  L.  70;  Smithes  Heirs  ts.  Blount,  10 
L.  483;  Ward's  Heirs  ts.  Bowmar,  12  L.  672;  Dickson  ts.  Grisson,  4 
A.  688. 

2.  Where  judge  acts  as  clerk,  his  attestation  is  sufficient. 

Pagett  TS.  Curtis,  16  A.  461. 
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CHAPTER  IX. 

OF    SUMMARY    PROCESS. 

754-  Suminaiy  Process — The  summary  process  is  to  be 
used  in  every  case  where  it  is  expressly  prescribed  by 
law. 

0.  p.  96»  956, 961, 1031. 

1.  Grant  of  summary  jurisdiction  must  appear  in  title  of  act, 
else  it  will  be  unconstitutional  as  to  that  feature. 

Sucoesslon  of  Patriok  Irwin,  83  A.  63, 68;  Duverges  vs.  Salter,  5  A.  91; 
State  Ts.  Church  Wardens,  3  A.  730. 

2.  Summary  remedy  (igainst  corponUione    contracting    wUk 
municipal  corporatuma. 

By  Act  183  of  1888  a  summary  remedy  is  provided  against 
corporations  to  compel  compliance  with  contracts  witli 
municipal  corporations: 

Section  1.  Tliat  in  all  cases  where  any  corporation  has 
heretofore  contracted  with,  or  may  hereafter  contract 
with,  or  shall  be  otherwise  legally  bound  to  any  parish  or 
municipal  corporation  in  this  State,  with  reference  to  Uie 
paving,  grading,  repairing,  reconstructing  or  care  of  any 
.  street,  highway,  bridge,  culvert,  levee,  canal,  ditch  or 
crossing,  and  shall  fail  or  neglect  to  perform  said  contract 
or  obligation,  the  said  parish  or  municipal  corporation,  or 
any  officer  thereof,  or  any  five  taxpayers  thereof,  shall 
have  the  right  to  proceed  by  a  writ  of  mandamus  to  compel 
the  performance  of  said  contract  or  obligation,  or  any  part 
thereof,  which  writ  of  mandamus  shall  be  made  returnable 
in  five  days,  shall  be  tried  by  preference  over  all  othw 
cases,  without  a  jury,  in  vacation,  as  well  as  in  term  time, 
and  in  case  of  appeal  shall  be  tried  by  preference  in  Uie 
appeUate  court. 

Sec.  2.  That  in  case  any  corporation  shaU  fail  or  neglect  to 
comply  satisfactorily  with  any  judgment  against  it  in  eodt 
a  proceeding  within  the  time  therein  fixed  (which  time 
shall  be  fixed  by  the  court) ,  it  shall  be  the  duty  of  the 
court,  on  contradictory  motion  and  proof  taken  in  the  same 
case,  to  issue  a  writ  of  distrtngoB  against  said  company, 

584 


Of  SuMMAJtY  Procbss.  764 

to  order  the  sheriff  to  do  the  work  required  to  be  done, 
and  to  apply  the  revenues  and  property  of  said  company  to 
defray  the  expenses  incurred  in  executing  the  judgment  ol 
the  court. 

8.  Summary  proce9$  against  sureties  on  appeal  bond: 
Act  45,  E.  S.  1870,  Sec.  12,  p.  101:  <<That  in  all  cases  of 
appeal  to  the  Supreme  Oourt,  or  other  tribunals  of  this 
State,  if  the  judgment  appealed  from  be  affirmed,  the  party 
in  whose  favor  it  is  rendered  may,  on  return  of  execution 
in  the  lower  court  that  no  property  has  been  found,  or  not 
enough  to  satisfy  the  judgment  and  execution,  after  due 
demand  on  both  parties,  or  their  attorneys  or  legal  repre- 
sentatives, obtain  a  decree  against  the  surety  on  the  appeal 
bond,  or  his  legal  representative,  for  the  amount  of  the 
judgment  or  any  unsatisfied  balance  thereof,  on  motion, 
after  ten  days'  notice,  which  motion  shall  be  tried,  sum- 
marily and  without  the  intervention  of  a  jury,  unless  the 
surety  or  his  legal  representative  shall  allege,  under  oath, 
that  the  signature  to  the  bond,  purporting  to  be  that  of  the 
surety,  Ib  not  genuine,  or  that  judgment  has  been  satisfied." 

4.  Summary  cases  in  Supreme  Court: 

B.  8. 1915 ;  Act  70  of  1872,  p.  122 ;  Aot  7S  of  1870. 

5.  Act  102  of  1878,  p.  181,  grants  summary  jurisdiction  to 
district  judges  in  the  country  to  try  at  chambers,  on  appli- 
cation of  district  attorney  after  ten  days'  notice,  rule  upon 
any  delinquent  or  defaulting  tax  collectors  and  their  sure- 
ties. 

See  alto  Act  96  of  1877,  p.  150,  Seo.  70. 

6.  Act  25  of  1874.  Certain  suits  in  which  provisional  seizures 
have  issued  on  application  of  laborer  on  farm  or  plantation 
for  his  wages  shall  be  tried  at  request  of  either  plaintiff  or 
defendant,  either  in  chambers  or  open  court  after  three 
days'  citation.  Appeal  returned  in  three  days  from  signing 
of  judgment. 

7.  Act  46  of  1880  g^ves  sureties  on  official  bonds  right  to 
secure  release  from  their  obligation  as  such  when  they  fear 
incurring  liability  by  malfeasance,  misfeasance  or  neglect  of 
official  duties  by  causing  principals  to  appear  before  court 
of  competent  jurisdiction  on  ten  days'  notice  of  the  rule ; 
and  if  apprehensions  are  justified,  they  shall  be  discharged 
and  new  sureties  furnished. 
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8«  CkmBent  to  9ummary  remedy.  Bight  to  object  to  mmaatf 
proceedings  may  be  waived. 

LebcBuf  TS.  Merle,  1  A.  144;  Fox  r*.  Tio,  1  ▲.  SSI ;  Tannard  ts.  Hill,  tt 
A.  347. 

9.  NeUee  eMsenHoL  There  rnngt  be  notice  of  some  kind 
though  proceedings  be  summary.  Without  notice,  proceed- 
ings are  unconstitutional  as  not  constituting  ^*  due  proeea 
of  law." 

Mohr,  Humeman  A  Co.  vs.  Marks,  89  A.  678;  Haydel  rs.  Girod,  W 
Peters,  284 ;  Breedlove  vs.  Boblnson,  7  Peters,  494 ;  Slidell  ts.  Ri^Mor, 
4  B.  60;  Oarriere  ts.  Mayo,  16  L.  136;  10  A.  764;  11  A.  S75;  State  ex  reL 
Morgan  vs.  Kennard,  25  A.  261. 

10.  Summary  remedies  constitutioualy  if  notice  be  given. 

Murray's  Lessee  ts.  Hoboken  L4ind  Co.,  18  How.  373;  Railroad  Oa 
TS.  Robertson,  84  A.  868. 

11.  Trial  <U  chambers.  Trial  must  be  in  open  court  unlev 
right  to  try  at  chambers  be  expressly  granted. 

LoTe  TS.  Banks,  8  L.  481. 

12.  Trial  in  vacation.  Court  has  no  power  to  try  in  vacatiM 
unless  law  expressly  permits. 

Police  Jury  ts.  Manning,  16  A.  182;  Baltimore  A  Ohio  Telegraph  Col 
TS.  R.  B.  Oo.,  89  A.  669;  Hernandez  ts.  James,  38  A.  483;  Simoiids  k 
Co.  TS.  LeoTy,  21  A.  806. 

18.  No  previous  default  necessary.  Rule  may  be  made  ab- 
solute immediately. 

state  TS.  McDonnell,  18  A.  282;  D'AntrlTe  ts.  Neto.  7  M.  398;  Porter  rt. 
Porter,  6  R.  100 ;  Sturgiss  ts.  Kendall,  2  A.  666. 

14.  Signature  to  judgment:  Judgment  on  rule  requires  no 
signature. 

Fox  TS.  Tio,  1  A.  888;  bat  see  Gallier  ts.  Garcia,  2  B.  834. 

755.  Sttmmaiy  Trial — ^What  Cases — Besides  the  cases 
specially  directed  by  law,  judgment  shall  be  pronounced 
summarily: 

1.  Incidental  Questions — On  all  incidental  questions 
arising  in  the  course  of  a  civil  trial ; 

2.  Motion  for  New  Trial — On  all  motions  for  new 
trial,  and  on  declinatory  exceptions  (pleas  to  the  juris- 
diction) ; 

3.  Motion  to  Homologate  Reports  of  Experts,  etc. — Oo 

motions  to  homologate  the  reports  of  experts,  accounts  0: 
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auditors,  awards  of  arbitrators,  nominations  of  syndics 
by  creditors,  and  tableaux  of  distribution,  as  well  as  on 
the  oppositions  made  to  them; 

4.  Opposition  to  Syndic's  Account — On  disputes  rel- 
ative to  the  privileges  of  the  creditors  of  a  bankrupt,  and 
the  order  in  which  they  are  to  be  paid. 

O.  p.  406. 

(A)  Strict  c<mBtruetion: 

Right  to  summary  procesB  strictly  constmed  and  most  be  ex* 
presBly  allowed. 

Hernandez  ts.  Hngh»  22  A.  246;  Thomas  vs.  Bourgeat,  6  B.  487;  Oopley 
T8.  Conine,  8  A.  207;  Baker  ts.  Doane,  3  A.  484;  Fisohel  vs.  Meroier, 
82  A.  707;  14  A.  390;  Nolan's  Heirs  vs.  Taylor,  12  A.  201;  MassenaTS. 
Ailing,  12  A.  799;  Austin  vs.  Dunbar,  12  A.  182;  SnooeMlon  Of  Moore, 
18  A.  512;  Ledda  vs.  Maumus  et  al.,  17  A.  817. 

(B)  Remedy  by  rule  proper,  where: 

1.  Judgment  creditor  seeks  to  cause  erasure  of  apparent  in- 
cumbrances on  his  debtor's  property. 

Morris  ts.  Cain's  Executors,  84  A.  665;  Dntrey  vs.  Laguens,  28  A.  768; 
New  Orleans  Canal  Bank  vs.  Recorder,  27  A.  298 ;  15  A.  334 ;  Beltram 
vs.  Gauthreanz,  38  A.  106;  Merrick  vs.  McCausland,  24  A.  256;  Blair 
A  Co.  vs.  Taylor  et  al.,  85  A.  147;  McNeill  vs.  Hauok,  24  A.  238;  2  A. 
649;  Roberts  vs.  Bauer  et  al.,  85  A.  453;  but  see  Morgan  vs.  Winter- 
cast,  6  A.  486;  12  A.  182;  and  Bank  of  Iionisiana  vs.  Delery,  2  A.  660; 
24  A.  256. 

And  rule  is  not  premature  before  sale  and  before  holder 
of  incumbrances  sets  up  claim  of  preference  on  proper- 
ty or  proceeds. 

Bulssiere  vs.  Williams,  87  A.  889. 

2.  Plaintiff  in  execution  compels  sheriff  to  comply  with  adju* 
dication. 

Blair  A  Co.  vs.  Taylor  et  al.,  26  A.  146;  Larthet  vs.  Hogan,  1  A.  830. 

(a)  And  purchaser  may  rule  sheriff  to  give  him  a  deed. 

12  A.  93;  Blair  A  Co.  vs.  Taylor,  26  A.  145;  Larthet  vs.  Hogan,  1  A* 
830. 

(b)  And  where  creditor  calls  upon  sheriff  to  pay  over 
proceeds  of  sale,  and  debtor  must  be  made  a  party. 

Buckner  vs.  Gordy,  28  A.  619. 

3.  Co-heir  after  partition  proceeds  against  mortgage  cred- 
itors to  have  mortgages  referred  to  proceeds  and  inscrip- 
tions erased  from  mortgage  book. 

Bayhi  et  al.  vs.  Bayhi  et  al.,  35  A.  529. 
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Such  morfcgasre  croditors  need  not  have  been  partiae  to 
original  suit. 

Baissiere  vs.  Williams.  37  A.  889;  Bayhl  vs.  Bayhi.  35  A. 539. 

4.  Matters  to  be  adjusted  arise  incidentally  in  piogrese  ot 
suit. 

Hernandez  rs.  Hugh,  22  A.  246. 

Such  as  taxing  of  costs. 

Deouir  ts.  Lejeuae,  15  A.  216;  State  rs.  Oaathreaaz,  3S k.\VL 

•6.  Judgment  creditor  in  proper  cases  calls  police  jury,  Bher* 
iff  and  assessor  into  court  to  compel  leyy  of  tax  to  pay 
judgment. 

Pease  ts.  Police  Jury  of  Jeflerson,  84  A  l87. 

6.  Creditor  with  liquidated  claim  calls  upon  administrator  to 
sell  on  judicial  order  succession  property  to  pay  debt. 

Dabaoh  vs.  Wilder  math,  8  A  408;  Saccessloa  of  Porter,  6  B.9S;  S•^ 
oesslon  of  Ogden,  10  B.  458. 

7.  Where  writ  of  possession  not  consequence  of  judgment,  it 
may  be  set  aside  on  rule,  but  not  where  matter  of  defence 
is  set  up  against  writ  itself. 

Janok  TS.  Hozeaa,  11  A.  7&2. 

8.  Creditor  may  proceed  by  rule  to  fix  admin!strator'8  per- 
sonal liability. 

OaatUe  va.  Chacere,  18  A.  561;  Oarrlere  rs.  Mayo.  16  L.  126. 

And  also  that  of  sheriff  for  failing  to  return  JL  fa, 

Taylor  vs.  Hanoook,  19  A.  466. 

9.  Purchaser  at  judicial  sale  may  proceed  by  rule  to  hsTe  ad- 
judication set  aside  on  account  of  defect  of  title. 

Miohoud  vs.  Dejoax,  8  A.  479. 

10.  Administrator  or  other  representative  of  succession  miy 
rule  adjudicatee  to  comply  with  bid  and  accept  title. 

Sacoesslon  of  Dupay,  88  A.  279;  Saooesslon  of  Armat,  10  A.  341 

IL  Where  defendant  becomes  purchaser  of  a  jadgment 
against  plaintiff  after  rendition  of  judgment  against  hims^ 
in  favor  of  plaintiff,  he  may  rule  plaintiff  to  show  caofa 
why  new  trial  should  not  be  granted  or  Judgment  ehonld 
not  be  declared  extinguished. 

Pattlson  T8.  Sdmonston,  4  A.  167. 

12.  Injunction  having  issued  to  remove  obstmctioDS  froo 
alley -way  and  the  same  continuing  therein,  defendants  b>I 
be  ruled  to  move  instanter. 

McDonogh  ts.  Calloway,  7  B.  442. 
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18.  Where  attorney  is  proceeded  against  to  compel  him  to 
refund  money  coUected. 

Butohera'  Union  vs.  Or«8oent  Oity  Slaughterhouse  Oompany,  41  A. 
857 ;  Fumer  vs.  Walsh,  13  R.  388. 

14.  Where  rescission  is  sought  of  ex  parte  order  of  sale  of 
succession  property. 

Succession  of  Thompson,  43  A.  118. 

15.  Where  defaulting  tax  collector  and  his  sureties  are  sued 
for  moneys  coUected  but  not  accounted  for. 

Sec.  70  of  Act  April  30, 1877;  R.  S.  8808;  Police  Jury  vs.  Brookshier,  81 
A.  786. 

16.  Where  proceeding  is  to  collect  license. 

McGuire,  Tax  Collector,  ts.  Vogh,  86  A.  813. 

17.  Where  executor  is  required  to  produce  bank  book. 

R.  8. 1464;  0.  C.  1161 ;  Succession  of  Townsend,  87  A.  406. 

18.  Where  definitive  syndic  calls  on  provisional  syndic  to 
render  account. 

Wood  TS.  Creditors,  86  A.  357. 

19.  Where,  in  succession  proceedings,  corporation  is  called  to- 
show  cause  why  stock  should  not  be  transferred  on  bpoks* 

Succession  of  Boullemet,  89  A.  1046. 

20.  Where  depositions  are  to  b^  read  in  evidence. 

Swift  A  Co.  TS.  Armstrong,  18  A.  189;  Baldey  A  LIghtner  ys.  Bracken- 
ridge,  89  A.  660. 

21.  Where  recusation  of  judge  is  sought.  Rule  on  him  proper. 

state  ez  rel.  Sohwlng  ym,  Fontelieu,  80  A.  1133. 

22.  Where  subrogee  moves  to  revoke  an  ex  parte  order  re- 
scinding subrogation. 

Buck  A  Beauchamp  vs.  Blair,  84  A.  767. 
(C)  Remedy  by  rule  not  proper,  where: 

1.  Purchaser  at  tax  sale  demands  possession  from  former 
owner.     Suit  by  petition  and  citation  necessary. 

Schoembs  vs.  Krieger,  83  A.  430;  Fisohel  ts.  Meroier,  83  A.  704. 

2.  Attempt  made  to  annul  judgment.       r 

JE^a;  jN»r<e  Lefranc,  37  A.  606. 

8.  Action  against  sureties  on  sheriffs  bond. 

Hernandes  ts.  Hugh,  33  A.  346;  Soule  ys.  Worsham,  33  A.  78. 

4.  Action  is  to  compel  third  persons,  pledgees  of  stock  sold  bM 
sheriff's  sale,  to  transfer  such  stock  on  books  of  company*. 

Weiser  vs.  Smith,  33  A.  166. 
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6.  Action  is  petitory  or  is  action  in  nullity. 

National  Bank  ts.  Raymond,  29  A.  3SS;  Copley  vs.  Robertson, SJLISl; 
City  vs.  Morris,  'i9  A.  241 ;  King  vs.  Trifcg,  24  A.  617. 

6.  Action  is  by  administrator  to  recover  property  as  belong- 
ing to  snccession. 

Succession  of  Moore.  18  A.  612;  8  A.  11;  Succession  of  McEinney.SA. 
748 ;  3  A.  434 ;  Brashear  vs.  Conner,  29  A.  3^. 

7.  Action  is  against  surety  on  sequestration  bond;  aUter  asto 
attachment  bond,  arrest  and  appeal. 

Sbarp  rs.  Bright  et  aL,  14  A.  390;  Baker  rs.  Doane,  3  A.  434;  Gtlen 
Quick's  Ball,  2  li.  848. 

8.  Action  by  sheriff  or  clerk  against  surety  on  bond  for  costs. 

Mnssina  vs.  AlUng,  12  A.  799. 

9.  Action  for  his  fees  by  attorney  appointed  as  tutor  od  UUm 

for  minors. 

Nolan's  Heirs  vs.  Taylor,  12  A.  201. 

10.  Creditor  of  respited  debtor  contests  judgment  of  anothef 

creditor  and  mortgage  resulting  from  its  inscription. 
Austire,  Sumner  A  Co.  vs.  Dunbar,  12  A.  182. 

Rule  proper  when  debtor  has  made  forced  or  yolontaiy 
surrender. 

■  Bank  of  Louisiana  ts.  Delery,  2  A.  660. 

11.  A  judgment  of  separation  from  bed  and  board  baTin| 
been  granted,  judgment  for  divorce  is  sought.  Divorce  ii 
not  incidental  to  proceedings  for  separation. 

Oernor  ts.  Hickey,  18  A.  464. 

12.  Where  heirs  take  possession  of  succession,  creditor  cm 
not  by  rule  make  them  liable  for  ancestor's  debts. 

R.  R.  Co.  vs.  Bosworth,  8  A.  80. 

Even  where  creditor  holds  judgment. 

Reynolds  vs.  Horn,  4  A.  187. 

18.  Action  discontinued  can  not  be  revived  on  rule. 

Gilbert  rs.  Meriam,  2  A.  160. 

14.  Action  against  sheriff  to  make  him  responsible  f6r  iUegtl 
release  of  defendant,  and  failure  to  seize  and  sell  propcitT- 

Dnssin  ▼•.  Delaroderie,  6  R.  202. 

16.  Where  action  is  brought  mgaimab  keeper  of  attaohsd  pfiP' 
erty  to  compel  him  to  deliver  thesame  to  ehmAtt. 

llMebew  T8.  Qould,  W  A.  16S. 

16.  Whero  opposition  t»  accoimt  has  teen  filed. 

Succession  of  Barbour,  17  A.  138. 
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17.  Where  validity  of  title  claimed  adversely  to  succession 
administered  by  curator. 

Suooession  of  Renneberg,  15  A.  661. 

18.  Where  demand  is  made  upon  administrator  to  account. 

Suooession  of  Feltmeyer,  18  A.  153. 

19.  Where  effort  is  made  to  set  aside  default. 

City  TB.  Hall,  21  A.  ias. 

20.  When  effect  is  to  annul  judgments. 

Snooession  of  Lee,  28  A.  28. 

21.  When  attempt  is  made  to  remove  administrator. 

Suooession  of  Calhoun,  28  A.  823;  9  R.  350;  21  A.  661 ;  22  A.  94;  27  A.  666; 
Suooession  of  Guilbeau,  24  A.  474. 

22.  Where  effort  is  made  to  compel  Board  of  Liquidation  to 
fund  warrants.    Remedy  is  by  mandamus. 

OllTer  vs.  Board  of  Liquidation,  40  A.  821. 

28.  Where  possession  of  property  is  sought. 

Suooession  of  Townsend, 87  A.  115 ;  FisohelTS.  Meroier,  82  A.  704;  Kirk- 
land  vs.  Gas  Co.,  1  A.  299;  Nimmo  vs.  Allen,  2  A.  451. 

24.  Where  object  is  to  arrest  executory  process. 

MInot  vs.  Bank,  4  R.  490. 


756.  Sttmmary  Docket — The  cases  which  are  to  be 
decided  in  a  summary  manner  shall  not  be  set  down  on 
the  ordinary  docket  of  suits,  but  are  decided  on  days  fixed 
for  the  purpose,  and  in  a  speedy  manner,  conformably  to 
such  special  rules  as  each  court  may  establish  on  the 
subject. 

O.  p.  180,  466,  741, 877,  879. 

757.  No  Jury — ^Exceptions — These  cases  are  decided 
w^ithout  the  intervention  of  a  jury,  except  in  cases  in  which 
the  right  to  hold  or  exercise  a  public  office  or  franchise  is 
involved. 

(A)  A  trial  without  jury  oonditutUmal. 

State  Ts.  Cairo,  M  A.  877 ;  Sanrinet rs.  Walker, 37  A.  16;  Sanvlnet  ys.  Wdlk^ , 
92  U.  S.  90;  Maurice  vs.  Martinez,  5  M.  486;  Dobbs  vs.  Hempken,  8  R.  IM; 
State  ez  rel.  Morgan  ts.  Kennard,  35  A.  240;  City  Bank  ts.  BaillM  et  al., 
1A.419. 
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(B)  In  exceptional  oatesj  jury  is  aUowedr-^e,  g, : 

1.  Where  plaintiff  asks  jadgment  against  garnishee  on  alleged 
false  and  evasive  answers. 

DenouTion  ts.  MoNlght,  36  A.  74. 

2.  And  prior  to  Act  46,  E.  S.  1870,  Sec.  12,  p.  101,  surety  oo 
appeaa  hond  was  entitled  to  jnry. 

Holmes  rs.  Dunn,  18  A.  1A8;  Gale  ys.  Qaiok*8  Bail,  2 1*  84S;  Lebaxrem 
Fry's  Ball,  9  M.  881. 

(0)  Summary  remedy  without  jury  proper: 

1.  In  suit  for  taxes. 

New  Orleans  rs.  Cassidy,  27  A.  704;  19  A.  82. 

2.  In  opposition  to  prooes  verbal  of  deliberations  of  crediton 
of  insolvent  succession. 

Guion,  Administrator,  vs.  Creditors  of  Gulon^  19  A.  81. 

8.  When  plea  to  jurisdiction  made. 

MoGehee  vs.  Browne,  8  A.  272. 

4.  In  proceedings  against  attorneys  at  law  amd  connseDon 
who  refuse  to  pay  over  money  collected  by  them  for  clients. 

West's  Syndic  ts.  Garleton  A  Lockett,  8  L.  2M. 

6.  Where  question  is  the  sufficiency  of  cause  for  compeDiiig 
forced  surrender  and  the  mode  of  making  same. 

Savage  ts.  Jeter,  18  A.  289. 

6.  Where  landlord  sues  for  expulsion  of  tenant. 

Wallace  ts.  Smith,  8  A.  876;  Pesant  vs.  Heartt,  23  A.  292. 

7.  Proceedings  against  sheriff  for  failure  to  perform  official 
duties. 

B.  S.  8998;  State  ex  reL  Attorney  General  vs.  Budd,  89  A.  212 


CHAPTER    X. 

OF  THE  VARIOUS  OFFICERS  OF  COURTS  OF  ORIGINAL  JURIS- 
DICTION. 

758.  Officers — The  officers  of  courts  of  original  juris- 
diction are  sheriffs,  clerks,  translators,  criers  and  con- 
stables. 

8tenographer$. 

Act28of  1890.  '  '  • 
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759.  Appointment  of  Officers — Duration  of  Term,  etc. 

— The  rules  concerning  the  appointhient  of  these  officers, 
the  duration  of  their  terms  of  service,  and  their  emolu- 
ments, are  determined  by  special  laws. 

In  this  section  we  shall  treat  only  of  their  duties  in  re- 
iatioil  to  civil  suits  prosecuted  before  tribunals. 

SECTION  I. 
"Of  the  Duties  and  Powers  of  Sheriffs  in  Civil  Matters. 

760.  Sheriff  Must  Execute  Orders — It  is  the  duty  of  the 
sheriff  of  each  parish  to  execute  the  judgments  and  orders 
of  the  Supreme,  district,  parish  and  probate  courts,  di- 
rected to  him,  agreeably  to  law. 

C.  p.  1047. 

.{A)  Writ  protecU  sheriff: 

1.  When  court  is  one  of  competent  jurisdiction,  order  pro- 
tects sheriff. 

Went  Y8,  Morgan,  3  L.  811. 

2.  But  officer  mast  know  that  court  is  of  competent  jurisdic- 
tion. 

Lafon  Ts.  Dufrocq,  9  A.  351;  Mayer  vs.  Morgan,  7  N.  S.  52;  Lowry  ts. 
Erwin,  6  R.  192. 

^fB)  When  sheriff  alone  liable : 

When  he  or  deputies  are  guilty  of  negligence,  recklessness  or 
illegal  acts,  and  plaintiff  in  execution  has  g^ven  no  instruc- 
tions. 

Gusman  vs.  DePoret,  33  A.  839;  Barrimorevs.  McFeeley,  82  A.  1182; 
Mayes  vs.  Schmidt,  11  A.  476. 

fCJ  Liability  for  acts  of  deputies : 

Sheriff  is  liable  only  civilly  for  acts  of  deputy  except  where 
he  acts  in  coUusion. 

state  ex  reL  Attorney  General  vs.  Budd,  89  A.  232;  Grabenhelmer  vs. 
Budd,  40  A.  108;  Wflklns  vs.  Bobo.  18  A.  430;  Marshall  vs.  Simpson, 
18  A.  437;  Bogel  vs.  Bell,  15  A.  163. 

fr>J  Extent  of  liability : 

Injured  party  can  not  hold  sheriff  for  more  than  he  would 
have  realized  had  sheriff  or  deputy  done  his  duty. 

Marshall  vs.  Simpson,  13  A.  437;  Bogel  vs.  Bell,  15  A.  168;  Graben- 
helmer vs.  Bndd,  40  A.  109. 
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fE)  Punishment  of  deputy : 

For  malfeasance  or  gross  misconduct,  deputy  is  removable- 
and  may  be  fined  and  imprisoned. 

State  ex  rel.  Attorney  General  rt.  Badd,  89  A.  382. 
(F)  Sheriff  can  not  bid  at  sate  made  by  him: 

MoOloskey  t8.  Webb,  4  R.  304. 

1.  Queref  Whether  sach  sale  is  not  mere  relative  nulUty. 

Protho  TS.  Protho,  88  A.  698. 

2.  Bat  deputy  may  bid  at  sale  made  by  sheriif  • 

Hewett  TS.  Stephens,  6  A.  640. 

(O)  Sheriff  i$  executive  officer  of  court: 

And  where  court  orders  something  to  be  done  and  deaignates- 
no  one  else,  sheriff  executes  the  order. 

Ayery  ts.  Polfoe  Jury,  15  A.  338. 

761 .  Territorial  Limits  to  Power  of  Sheriff  in  Cases  of 
Arrest — Regularly,  sheriffs  can  only  exercise  their  duties- 
in  the  parish  for  which  they  are  elected ;  but  they  may 
arrest  a  debtor  taking  refuge  in  another  parish,  and  the 
original  writ  granted  by  the  judge  shall  be  sufficient  war- 
rant, at  all  times,  for  the  officer  to  make  the  arrest  in  any 
parish  in  this  State,  without  any  further  certificate  or 
formality. 

(Amended)  0.  P.  781. 

1.  Sheriff  acta  in  place  of  conetable—^ohen: 

By  Act  110  of  1888,  p.  174,  it  is  enacted:  ^<That  in  case  of 
inability  to  act  on  the  part  of  the  constable,  because  of  re- 
lationship, sickness  or  otherwise,  in  civil  suits,  the  }ustaces- 
of  the  peace  throughout  the  State  are  authorised  to  emploj 
either  the  sheriff  or  his  deputy  to  execute  all  orders,  cite- 
tions,  summons,  seizures  and  writs. 

Sec.  2.  '<  That  when  there  is  a  constable  not  disqualified  to 
act  because  of  relationship,  or  unable  on  account  of  ak^- 
ness  and  who  is  willing  to  act,  then,  in  that  case,  the  jos- 
tice  of  the  peace  for  whose  ward  said  constable  shall  bate 
been  elected  or  appointed  and  qualified  shall  employ  mnd 
constable,  to  the  exclusion  of  the  sheriff  or  his  deputy,  to 
execute  all  orders,  citations,  summons,  seizures  and  wr^ 
in  civil  cases,  and  in  such  a  case  services  made  by  oUter 
than  said  constable  shall  be  void  and  of  no  effect." 
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2.  Deputy  can  act  only  in  hi$  pariah: 

Sheriif  of  Pointe  Ck>apee  can  not  delegate  deputy  sheriff 
of  Iberville  to  make  service  in  Pointe  Coupee. 

state  Ts.  Boiteaox,  81  A.  188. 

762.  Use  of  Force  When  Necessary — In  executing  the 
orders  and  judgments  with  which  they  are  charged, 
sheriffs  may  enter  on  the  lands  and  in  the  house  of 
a  debtor,  break  the  doors,  remove  the  furniture  if  the  ex- 
ecution can  not  be  effected  by  other  means,  may  remove 
obstructions  which  any  person  may  have  placed  in  the 
high  road;  in  short,  they  may  do  all  such  acts  as  are 
necessary  in  the  execution  of  the  orders  or  judgments 
with  which  they  are  charged ;  and  if  resistance  be  offered, 
they  may  require  assistance  from  the  neighbors  or  per- 
sons passing  by. 

C.P.683. 

(A)  Use  of  force: 

Sheriff  may  use  force  when  necessary. 

Winn  Tt.  Slgee,  6  B.  100. 

(B)  Poese  comitatuB : 

Sheriff  may  summon  minor  if  able-bodied  to  compose  poeee 
comitatus. 

B.  S.  8644;  Ooats  Tt.  Roberts,  85  A.  891. 

763.  On  What  Days  Sheriff  May  Act — But  the  sheriff 
can  not  execute  the  orders  or  judgments  with  which  he 
may  be  charged,  in  civil  matters,  on  the  days  and  hours 
excepted  by  the  preceding  provisions  of  this  Code,  nor 
arrest  a  debtor  going  to  or  returning  from  a  muster  of  the 
militia. 

C.  p.  207 

764.  Naming  Deputies  With  Approbation  of  Court — 
ITheir  Duties— Oath — Every  sheriff  may,  with  the  appro- 
bation of  the  court  in  which  he  exercises  his  duties,  name 
as  many  deputies  as  he  thinks  fit,  but  he  remains  respon- 
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sible  for  them,  and  they  must,  before  entering  on  their 
duties,  take  an  oath  before  the  parish  or  district  judge, 
to  perform  faithfully  the  duties  required  by  law  from 
the  sheriffs  by  whom  they  are  named. 

This  appointment  and  oath  shall  be  entered  on  the 
records  of  the  court. 

Nevertheless,  such  deputies  shall  be  subject  to  fine  and 
imprisonment,  or  either,  for  delinquency  of  duty,  as  pro- 
vided by  special  laws. 

DiBcretion  of  Judge  a$  to  appdinimenta : 

Mandamus  does  not  lie  to  district  judge  to  coerce  spproYil  o( 
nomination  of  deputy  by  the  sheriif. 

state  ex  rel.  Beid  ts.  Bead,  41  A.  78. 

765.  Sheriff  Responsible  for  Constables  When  ITsiBg 
Them — Sheriffs  may  notify  and  execute,  by  means  of  con- 
stables, the  different  orders,  citations,  summonses,  and 
judgments  which  they  are  directed  to  give  notice  of  and 
to  carry  into  execution,  they  being  responsible,  however, 
for  the  manner  in  which  the  constables  may  perform  this 
duty. 

(A)  Liability  of  $heriff  for  act  of  deputies: 

Sheriif  liable  only  civilly  for  acts  of  constable  or  deputy,  ex- 
cept where  he  is  in  collusion. 

Attorney  General  y».  Budd,  39  A.  333. 

(B)  Bond  of  indemnity: 

1.  Sheriff  may  demand  bond: 

Act  37  of  1882  amends  and  re-enacts  B.  S.  Section  35^: 
«Iii  all  cases  wherein  the  sheriffs  or  constables  oi  tfaa 
State  may  have  seized  or  may  be  required  to  seise  any  per- 
sonal property,  by  any  mesne  or  final  process  issuing  ttfrn 
a  court  of  competent  jurisdiction^  and  which  property  sks^ 
be  claimed  by  a  third  person  as  owner,  either  personally  or 
in  a  representative  or  fiduciary  capacity,  it  shall  and  mtsf 
be  lawful  for  him,  upon  giving  notice  to  the  plsi«tHr  or 
his  attorney,  and  allowing  due  time    for  the   ezecntioa 
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thereof,  to  demand  a  bond  of  indemnity,  signed  by  the 
plaintiff  or  his  attorney,  with  solvent  security  in  an  amount 
double  the  value  of  the  property  seized,  conditioned  for 
the  payment  of  all  damages  which  said  sheriif  or  constable 
may  sustain  in  case  such  third  person  should  be  adjudged 
the  owner  of  said  property ;  provided  further,  that  before 
any  bond  of  indemnity  can  be  required  of  the  plaintiff,  the 
third  person  claiming  the  property,  or  his  attorney,  having 
personal  knowledge  of  the  facts,  shall  make  affidavit  that 
he  is  the  real  honaflde  owner  of  such  property,  either  per- 
sonally or  in  such  representative  or  fiduciary  capacity  as 
aforesaid,  and  shall  therein  fully  set  forth  all  the  facts  on 
which  his  title  or  claim  of  ownership  is  based." 

8.  United  States  marshals  may  in  proper  cases  ask  for  bond 
of  indemnity. 

Fouoher  vs.  Kenner,  86  A.  151;  Monoure  rs.  Zuntz,  11  Wall.  416;  Baras 
vs.  BidwelU  3  Woods,  6, 8, 9. 

fCJ  lAahility  of  sheriff: 

1.  Sheriff  liable  when  he  seizes  property  of  third  person  over 
protest,  and  does  not  call  for  bond  of  indemnity. 

Benner  A  Ranlett  ts.  Michel,  23  A.  489;  Maolas  vs.  Sheriff,  41  A.  800; 
Macias  ts.  Sheriff,  43  A.  289;  Ohapais  vs.  Waterman,  84  A.  68;  Atkin* 
son  TS.  Atkinson,  15  A.  49L 

2.  Such  third  person  is  not  compelled  to  enjoin  or  intervene. 

Id. ;  Lannes  vs.  Oourege,  81  A.  74;  Duperon  vs.  Van  Wiokle,  4  B.  89. 

8.  Sheriff  or  marshal  not  responsible  for -damages  for  seizing 
property  on  which  a  privilege  is  recognized  in  judgment. 

Fouoher  vs.  Kenner,  86  A.  151 ;  Elmore  vs.  Hufty,  18  A.  227;  Hunter  vs. 
Bell,  14  A.  142;  Bau  vs.  Katz,  26  A.  463;  Buok  vs.  Colbath,  8  Wall.  334. 

4.  Nor  failure  to  collect  rents  where  person  in  possession 
was  owner  and  when  they  offered  to  seizing  creditor  use  of 
their  names  for  all  useful  purposes. 

White,  Bichards  A  Co.  vs.  Waggaman,  86  A.  934;  Oonte  vs.  Handy,  34 

A.  862. 

Sureties  on  indemnity  bond,  liable  only  where  sheriff  or 
marshal  would  be  liable. 

Fouoher  vs.  Kenner,  86  A.  150. 

5.  Sheriff  releasing  a  seizure  under  one  writ  and  giving  an 
illegal  and  unjust  preference  in  favor  of  another,  will  be 
liable  to  plaintiff  in  first  execution. 

Lynch  A  Co.  vs.  Leckle,  9  A.  506. 
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6.  And  will  be  liable  for  goods  dammged  while  under  eeiinnf 
as  for  improper  storage,  or  illegal  acts,  where  seixing  cred- 
itor does  not  instmct. 

Latlolals  ts.  OlttseDS'Bank,  8t  A.  1444;  Gasman  ▼>.  DePoret,  IS  A.  M; 
Barrimore  ts.  MoFeely ,  82  A.  1182 ;  Mmyea  ts.  Sohmldt,  11  A.  471 

7.  And  also  when  he  executes  first  a  writ  of  attachment  placed 
in  his  hands  after  another  one,  the  plaintiif  can  only  hold 
sheriff  for  amount  he  would  have  realized  had  writ  beet 
properly  levied. 

Grabenhelmer  ts.  Bndd,  40  A.  107. 

8.  Also  where  he  gives  time  to  bidder  not  complying  with  bii 
bid. 

Walker  ts.  Allen,  19  L.  807;  Galller  ts.  Garoia,  2  B.  819. 

(D)  Sheriff  liable  cnly  for  actual  damageB  in  absence  cf  moUoe. 
Bogel  TS.  Bell,  15  A.  168 ;  Maolas  ts.  Sheriff.  48  A.  294. 

i.  ElemenU  of  actual  damages : 

(a)  Attorney's  fees  paid  in  injunction  suit  to  stay  sale. 
Ohappuls  TS.  Waterman,  84  A.  60;  Given  ts.  White,  81  AST; 
DykeTS.  Walker,  5  A.  519;  Willis  ts.  Soott,  11  A.  10. 

(h)  But  not  attorney's  fees  in  prosecuting  action  far 
damages. 

Ohappnis  TS.  Waterman,  84  A.  €0. 

766.  Duty  of  Sheriff  to  Pay  Over  Funds,  etc. — ^It  shall 
be  the  duty  of  the  sheriffs  to  pay  over  to  the  parties  en- 
titled to  the  same  all  sums  of  money  received  or  collected 
by  them,  by  virtue  of  an  order  or  judgment  of  a  court, 
and  all  moneys,  bonds  or  obligations  which  they  hold  q 
their  official  capacity,  on  the  first  demand,  made  for  that 
purpose  by  said  parties,  their  attorneys,  or  agents. 

(A)  When  mireties  of  sheriff  are  liable. 

1.  They  can  not  be  held  where  purchaser,  instead  of  retaiS' 
ing  amount  of  his  bid  necessary  to  pay  mortgage  or  pcifi- 
leged  claims  ranking  that  of  seizing  creditor,  pays  the 
to  sheriff. 

Baoas  ts.  Hernandez,  81  A.  85;  Pepper  ts.  Donlap,  IS  I»  ISS: 
chants'  Bank  Ta  Peters,  2  &.  214 ;  Oummlngs  ts.  Srwin,  li  A.  Si;  f^ 
Oo.  TS.  GiUingham,  1 B.  805. 

2.  Where  summary  remedy  is  used,  as  by  rule,  to  whi^  v 
exception  is  made  below,  none  will  be  heard  on  appeal. 

Quertier  ys.  Suooession  of  Hllle,  18  A.  6S;  LieBoBof  ts.  Merls,!  A-IM. 
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/(B)  Pre9criptUm  of  aeHon$  agaitiBt  $heriff. 

L  Preacribed,  as  against  sheriffs  and  their  sureties,  by  lapse 
of  two  years  from  iiate  at  which  right  of  action  acomed. 

Suooesston  of  MoOloikey,  82  A.  146;  Hemandes  ts.  Hagh,  26  A.  860 1 
Hardee  ▼&.  Dunn,  18  A.  161. 

2.  Bat  where  action  is  for  passive  violation  of  official  duty,  as 
failnre  to  pay  over  money  collected,  putting  in  default 
necessary  and  prescription  mns  ftom  date  of  demand. 

Sucoession  of  MoOloskey,  82  A.  146;  Bonle  vs.  Norwood,  80  A.  486; 
Faqna  va.  Young,  14  A.  216 ;  Kohler  va.  Walden,  28  A.  279. 

8.  Previous  to  1887  prescription  was  one  year. 

Semper  yb,  Buhler,  6  N.  8. 665;  Flsk  Ta.  Browder,  6  N.  8.  601. 

.{€)  Followifig  aoHon$  cigaintt  sheriffs  and  sureties  prescribed  by  two 
years: 

1.  To  recover  proceeds  of  sale  under  ./leri/ooicM. 

MulhoUand  Ta.  Henderaon,  8  B.  297. 

2.  To  recover  damages  for  wrongful  seizure. 

Brloe  YS.  Jonea,  6  A.  685. 

8.  To  recover  money  received  in  official  capacity. 

Kohler  ra.  Walden,  28  A.  299. 

(D)  When  preseription  of  two  years  wUl  not  apply. 

See  Spalding  ABogera  ys.  Walden,  23  A.  476;  State  ys.  Sanson,  26  A.  126. 

(E)  When  current  of  prescription  begins: 

1.  Where  wrong  complained  of  is  malfeasance,  an  active 
violation  of  official  duty,  prescription  runs  from,  date  of 
act,  as  a  false  return  or  wrongful  seizure.  No  putting  in 
default  necessary. 

Succeaaion  of  MoOloskey,  82  A.  146. 

2.  But  for  moneys  collected  and  not  paid  over,  putting  in  de- 
fault necessary  and  prescription  runs  from  demand. 

Soule  Ta.  Norwood,  80  A.  486;  Fnqua  ya.  Knighter,  14  A.  216. 

767.  Failure  of  Sheriff  to  Pay  Over  Fands,  etc. — 
Remedy — Penalty. — And  if  any  sheriff  neglect  or  refuse 
to  pay  over  the  funds  in  his  hands  on  said  demand,  the 
party  aggrieved  may  proceed  against  said  sheriff,  by 
^notion,  of  which  twenty-four  hours'  notice  shall  be 
given;  and  if  it  appear  to  the  satisfaction  of  the  court 
.that  the  sheriff  has  neglected  or  refused  to  pay  over  any 
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funds,  or  deliver  any  bonds  or  obligations  in  his  po^ 
session  to  the  party  entitled  to  the  same,  without  any  legal 
cause  or  reasonable  excuse,  he  shall  be  removed  froon 
office,  and  the  court  shall  condemn  him  to  pay  to  the 
claimant,  as  well  the  sum  due,  as  twenty  per  cent,  dam- 
ages per  annum,  reckoning  from  the  time  when  the  money 
ought  to  have  been  paid. 

1.  Right  of  sheriff  to  retain  funds  to  pay  costs. 

Haile  Ts.  Rils,  9  B.  609;  StUlTen  vs.  BeUooq,  Noblom  A  Co., »  A.  106^ 

2.  He  can  not  set  np  defences  personal  to  plaintiff  or  de- 
fendant. 

Chase  vs.  Bell,  32  A.  461 ;  Lynch  vs.  Leckie,  9  A.  606. 

8.   Proceeding  by  motion  proper  against   sheriff,  bnt  not 
against  sureties  unless  specially  allowed  by  statate. 

Soule  vs.  Worabam,  22  A.  79;  6B.435;  3  A.  306,  434;  12  A. 201;  14  A. 331. 

768.  Duty  as  to  Fines  —The  sheriff  is  bound  to  recover 
and  account  for  all  fines  which  are  imposed  by  the  dif- 
ferent courts  of  his  parish,  and  shall  pay  the  amount 
every  six  months ;  those  which  are  for  the  benefit  of  the 
State,  into  the  hands -of  the  State  Treasurer,  and  those 
which  accrue  to  the  parish  into  the  hands  of  the  treasurer 
of  such  parish. 

Such  fines  shall  be  collected  In  the  manner  prescribci 
by  special  laws. 

769.  Penalty  for  Failing  to  Pay  Over  Fines— The 
sheriff  who  shall  neglect  to  make  payment  of  the  fines 
recovered  by  him  at  the  times  fixed  by  the  preceding 
article,  shall  be  condemned  to  pay  the  amount,  on  motion 
in  the  name  of  the  State  by  the  treasurer  into  whose 
hands  the  payment  should  have  been  made,  before  the 
court  of  the  district  or  parish  where  the  sheriff  resides. 

770.  Sheriff  May  Swear  Appraiser — ^When  the  sheriff 
causes  property  to  be  appraised,  which  has  been  seized  or 
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distrained  by  him,  said  sheriff,  or  any  judge  or  justice  off 
the  peace,  may  administer  the  oath  to  the  appraiser;  but: 
the  said  sheriff  shall  receive  no  fee  or  compensation  for  the 
administration  of  said  oath;  nor  shall  he  administer  an^ 
oath  in  any  other  case  than  the  one  now  mentioned,  or  ioi 
such  others  as  the  law  shall  make  provision  for. 

771.  Power  of  Deputies — Coroner  Cannot  Appoint 
Deputy — ^The  deputy  sheriff  may  represent  the  sheriff  in 
all  the  duties  confided  by  law  to  the  latter,  but  this  power 
ceases  in  all  case  where  the  duties  of  the  sheriff  are  fulfilled 
by  the  coroner,  as  directed  in  the  next  article. 

Powers  of  deputy  sheriff: 
He  represents  sherifiF,  and  has  power: 

1.  To  sign  deeds  of  sale. 

Kellar  ys.  Blanohard,  21  A.  4^ 

2.  To  sign  notices  of  seizure  or  advertisement. 

Wallis  Ys.  Thomas,  6  A.  76. 

3  To  administer  oath  to  appraisers. 

Copeland  vs.  Labatut,  6  A.  61 ;  Lambert  va.  De  Santos,  10  A.  725. 

4.  To  amend    return,   even  after  termination  of  his  offleial*. 
powers,  and  after  his  return  is  attacked. 

Elmore  Y8.  BeU,  2  B.  481;  Aubert  vs.  Buhler,  3  N.  S.  489. 

772.  When  Coroner  Acts — The  coroner  is  appointed  ta« 
perform  the  duties  of  the  sheriff,  where  that  office  is  va- 
cant, either  by  the  death,  resignation,  or  removal  of  the 
incumbent,  until  a  successor  has  been  appointed. 

The  coroner  also  discharges  the  duties  of  the  sheriff,, 
whenever  the  latter  is  interested  in  a  cause. 

773.  Appointment  and  Duties  of  Coroners — The  pro- 
visions relative  to  the  appointment  of  coroners,  and  the 
duties  exclusively  confided  to  them,  are  prescribed  by- 
special  laws. 
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SECTION  n. 
Of  the  Duties  and  Powers  of  Clerks. 

774.  Duties  of  Clerks — Clerks  shall  issue  all  orders  or 
^writs  in  the  name  of  the  State  of  Louisiana,  and  from  the 
courts  from  which  they  issue,  and  shall  seal  them  widi 
the  seal  of  such  court,  and  sign  them  with  their  own 
.names,  designating  their  quality  as  clerks. 

C.  p.  179, 626, 1045. 

^A)  Duties  of  clerks : 

Art.  122  of  Constitution  of  1879;  Art.  88  of  Constitution  1868. 

1.  To  give  bond. 

Act  68  of  1880. 

2.  To  regulate  their  fees  according  to  law. 

Act  186  Of  1880. 

3.  To  certify  records  made  from  their  books  recording  peti- 
tion, answer  and  pleadings,  with  jadgments,  interlocotoiy 
and  final,  to  serve  in  civil  or  criminal  cases  as  evidence 
when  originals  are  lost. 

Act  17  of  187& 

4«  To  make  transcript  properly,  failing  in  which  he  win  be 
ordered  to  make  one  anew  at  his  own  cost. 

Bdson  Ys.  MoQraw,  87  A.  294;  Trounstine  YS.  Ware  St  Mann,  88  A.  Till 
^{B)  Clerks  issue  orders  and  writs: 

1.  An  order  granted  and  signed  by  the  clerk  for  an  attachment 
to  issue  needs  no  seal.    The  writ  itself  must  have  seal. 

Seeligson  A  Co.  yi.  Bigmaiden  A  Co.,  87  A.  723. 

2.  Seal  necessary  to  authenticate  citation,  subpoenas  aad 
court  records. 

state  YS.  Brown,  88  A.  1161;  Campbell,  Biohtle  A  Oo.  ys.  Karr,  1Jm%; 
Smith's  Heirs  ys.  Blount,  10  L.  48S;  Ward's  Heirs  ys.  Bowman,  12  U 
570;  Thompson  ys.  Freeman  et  al.,  84  A.  996. 

.  (a)  But  certificate  attached  to  transcript  of  appeal  re* 
quires  no  seal. 

Wood  YS.  Harrell,  14  A.  61. 

/(h)  And  where  the  copy  of  a  document  ohows  no  aeal, 
original  may  be  inspected  to  show  that  there  was  a  saai 
to  it. 

Oonway  ys.  Brwin,  1  A.  891 ;  Mealey  ys.  Vorls,  2  A.  140. 
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8.  Oertiflcate  of  authenticity  of  record  most  emanate  from 
clerk  himself,  not  depnty. 

Gerald  ts.  Gerald,  5  A.  345. 

(C)  PwoetB  of  clerks : 

h  Of  clerks  out  of  the  parish  of  Orleans. 

See  Acts  106  of  1880, 48  of  1882, 75  of  1884  and  187  of  1888. 

Act  106  Of  1880  was  superseded  by  Act  43  of  1882. 

2.  Act  48  of  1882  provides: 

Section  1.  That  the  clerks  of  the  district  courts  throughout 
the  State,  the  parish  of  Orleans  excepted,  shall  have  power, 
whether  the  judge  be  present  or  absent  from  the  parish,  to 
grant  orders  for  writs  of  arrest,  attachment,  sequestration, 
provisional  seizure,  and  to  fix  the  amount  of  bond  therefor, 
except  when  the  amount  is  fixed  by  law. 

Act  76  of  1884  grants  the  additional  power,  in  the  absence 
of  the  judge  from  the  parish,  his  recusation  or  inability  to 
act,  to  grant  orders  of  garnishment  under  writs  of  ft,  /a.  or 
attachments  and  orders  of  appeal,  and  to  fix  the  amount 
of  the  bonds  for  such  appal,  where  the  same  is  not  fixed  by 
law ;  and  in  such  cases  the  absence,  recusation  or  inability 
of  said  judge  shall  be  made  to  appear  by  the  oath  of  the 
party  or  Mb  attorney  annexed  to  the  petition  or  applica- 
tion. That  the  powers  herein  conferred  upon  clerks  of 
court  shall  be  exercised  by  them  alone,  and  not  by  their 
deputies. 

Sec.  2  of  Act  43  of  1882:  That  they  shall  have  power  to  ad- 
minister oaths  in  all  cases ;  to  order  calls  in  warranty  and  to 
issue  citations  thereon ;  to  issue  commissions  to  take  the 
testimony  of  witnesses  residing  in  or  out  of  the  State ;  to 
fix  the  return  day  thereof,  and  to  appoint  commissioners 
to  execute  the  same;  to  grant  orders  for  affixing  seals; 
taking  inventories;  to  appoint  and  confirm  tutors,  under- 
tutors,  dative  testamentary  executors,  administrators  and 
curators  of  vacant  successions,  after  giving  the  notices  pre- 
scribed by  law;  provided,  that  no  opposition  be  made 
thereto. 

Sec.  8.  That  they  shall  have  power  to  take  necessary  bonds 
required  of  tutors,  dative  testamentary  executors,  adminis- 
trators, curators  of  vacant  successions,  curators  of  intor- 
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dieted  persons,  syndics  of  insolvent  saccessions,  and  syn- 
dics of  insolvent  debtors ;  to  order  family  meetings,  to  con- 
voke meetings  of  creditors  of  insolvent  successions,  of  in- 
solvent debtors,  and  to  homologate  their  proceedings,  when 
not  opposed:  to  issue  orders  for  the  advertisements  of  the 
filing  of  accounts  and  tableaux  of  tutors,  of  ezecnton,  of 
administrators,  of  curators  of  vacant  successions,  of  con- 
tors  of  interdicted  persons,  of  syndics  of  insolvent  succes- 
sions and  of  syndics  of  insolvent  debtors. 

Sec.  4.  In  the  absence  of  the  judge  from  the  parish,  or  in  case 
of  his  recusation,  they  shall  have  power  to  allow  interven- 
tions, grant  orders  of  third  opposition  with  or  without  in- 
junction, appoint  special  tutors  or  tutors  ad  hoc  to  nunon, 
appoint  curators  and  curators  ad  hoc,  appoint  advocates  to 
absentees.  They  shall  also  have  power  to  grant  orders  set- 
ting aside  writs  of  arrest,  attachments,  provisional  seiinre, 
sequestration,  and  to  fix  the  amount  of  bond  therefor,  ex- 
cept when  the  amount  is  fixed  by  law;  to  grant  orders  for 
the  sale  of  succession  property  upon  the  application  of  the 
administrator  or  curator;  provided,  the  application  be  ac- 
companied by  a  statement  of  the  debts  of  the  saccession. 

Sec.  6.  In  the  absence  of  the  judge  from  the  parish,  or  in 
case  of  his  recusation,  they  shall  also  have  power  to  order 
the  execution  of  wills  and  to  confirm  testamentary  execu- 
tors; provided,  no  opposition  be  made  thereto;  to  order 
executors,  tutors,  administrators,  curators  and  syndics  to 
file  accounts  within  ten  days  after  such  an  order  may  be 
served ;  and  it  shall  be  their  duty  to  grant  such  ordeit 
when  required  by  any  party  in  interest;  an  additional  day 
shall  be  allowed  for  every  ten  miles  between  the  residence 
of  the  party  so  ordered  and  the  court  house. 

Sec.  6.  In  all  cases  in  which  the  clerk  is  empowered  by  this 
act  to  grant  orders  in  the  absence  of  the  judge  from  the 
parish,  or  in  case  of  his  recusation,  the  oath  of  the  party  or 
his  attorney,  that  the  judge  is  absent  from  the  parish,  or  that 
being  recused  he  is  unable  to  g^ive  the  order,  must  be  an- 
nexed to  the  petition  or  application;  provided,  that  when 
the  clerL  grants  orders  of  injunction  for  a  specific  sum  of 
money  he  shall  require  bond  in  an  amount  equal  to  one- 
half  of  the  sum  enjoined,  and  when  the  sale  of  specific 
property  is  enjoined  by  the  defendant,  or  any  third  party, 
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the  bond  shall  be  for  an  amoont  equal  to  one -half  of  the 
estimated  value  thereof,  as  certified  to  by  the  officer  mak- 
ing the  seizure,  or  in  an  amount  equal  to  one -half  of  the 
claim  under  which  the  seizure  was  made,  at  the  option  of 
plaintifiF  in  injunction. 

Sec.  7.  In  all  cases  of  opposition  filed  in  the  clerk's  office,  it 
shall  be  his  duty  to  place  the  opposition  on  the  docket  of 
the  court;  in  all  cases  where  the  orders  granted  by  the 
clerk  requires  the  services  of  a  notary,  the  commission  shall 
be  issued  by  the  notary  indicated  by  the  party  obtaining  the 
order. 

Sec.  8.  Amended  and  re-enacted  by  Act  137  of  1888  as  follows : 
Clerks,  with  the  approval  of  the  judge,  may  appoint  depu- 
ties, who  shall  take  the  oath  required  by  the  Constitution; 
they  shall  exercise  all  the  powers  granted  to  clerks,  ex-offloio 
recorders  of  conveyances,  mortgages  and  other  acts,  and 
ex'Offido  notaries  public,  and  ex-officio  clerks  of  courts  of 
appeal,  except  such  judicial  powers  as  are  herein  or  may 
hereafter  be  granted  pursuant  to  Article  One  Hundred  and 
Twenty -two  (122)  of  the  Constitution,  which  shall  belong  to 
the  clerk  alone  and  to  the  chief  deputy  clerk  when  the  clerk 
is  absent  from  the  county  seat,  or  from  any  cause  is  unable 
to  act;  provided,  that  the  chief  deputy  clerk  shall  in  no  case 
be  authorized  to  bond  an  injunction  or  any  conservatory  writ. 
In  the  event  of  the  death,  resignation  or  removal  of  any 
'  clerk  of  district  court,  one  or  more  of  them,  to  be  desig- 
nated by  the  judge,  shall  continue  in  office  until  his  successor 
shall  have  been  appointed  or  elected  and  duly  qualified. 

See.  P,  of  Act  43  of  1882:  Nothing  in  this  act  shall  be  so  con- 
strued as  to  interfere  with  or  curtail  the  powers  or  duties 
of  clerks  or  their  deputies  under  existing  laws. 

N.  B. — Act  13  of  1894  amends  Act  43  of  1882,  granting  clerks 
in  country  additional  powers. 

(D)  Strict  construction  of  powers: 

Powers  of  clerks  of  issuing  orders,  for  administration  of  jus- 
tice, according  to  constitutional  requirement,  must  be 
specified  and  determined.  They  are  excluded  when  not 
clearly  given. 

State  ex  reL  Boyd  ys.  Green,  84  A.  1029;  Neda  vs.  Fontenot,  2  A.  784; 
10  A.  496 ;  Gerald  ys.  Gerald,  S  A.  216 ;  12  A.  612 ;  Sucoeaslon  of  Tanner* 
22  A.  91. 
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(E)  Appealability  of  order$  by  clerks. 

Orders  granted  by  clerks  can  be  appealed  from  or  annulled 

when  they  could  be  if  granted  by  judge. 
Bute  ez  TtiL  Boyd  ts.  Oreen,  M  A.  1039. 

(F)  Clerk  ha$  no  power: 

L  To  approve  tableaux  of  debts,  homologiUbe  accoontB  of  ad- 
ministration and  authorise  administrators  to  pay  debts. 
SuooeMlon  of  Price,  86  A.  907. 

2.  To  appoint  administrator  unless  there  is  an  order  for  sach 
appointment— even  though  the  order  itself  must  emaoite 
from  the  clerk. 

Succet  lion  of  Fioard,  88  A.  1196;  Wirt  ts.  PIntard,  40  A.  »S. 

8.  To  accept  cession  of  insolyent  and  stay  proceedings  agaimi 
person  and  property. 

state  ez  reL  Boyd  ts.  Green,  U  A.  1027. 

4.  To  issue  order  of  seizure  and  sale ;  but  he  may  order  salo 
under  0.  P.  990. 

Dayie  ts.  Sorlber,  88  A.  661. 

6.  To  give  order  to  bond  sequestered  property, 

Clapp  a  Co.  TS.  Phelps  a  Co.,  19  A.  461. 

Aliter  now  under  Sec.  4,  Act  43  of  1882. 
6.  To  probate  a  will. 

Saeoesslon  of  Tanner,  32  A.  98. 

Aliter  now  under  Sec.  5  of  Act  48  of  1882.  , 

(O)  Clerk  has  power : 

1.  To  issue  injunction  in  absence  of  judge  or  when  he  is  in- 
terested. 

WItkowski  TS.  Selby,  16  A.  838. 

2.  To  issue  fi,  fa,  on  twelve  months'  bond. 

Cobb  TS.  Biohardson,  80  A.  1328. 

8.  To  order  sale  of  succession  property. 

Herriman  ts.  Janney,  81 A  376;  Woods  ts.  Lee,  31  A.  607;  SaoeetilM 
of  Boyd,  13  A.  613. 

4.  To  issue  a  bench  warrant. 

state  TS.  Gordon,  18  A.  628. 

6.  To  issue  commission  to  take  testimony. 

Cannon  ts.  White,  16  A.  88;  Bradford  ts.  Cooper,  1  A.  SB;  FeiriMr 
vs.  LaUing ,  9  A.  169;  Rhodes  ts.  Myers,  16  A.  896. 
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(H)  BighU  of  clerk: 

As  to  transcript  of  appeal:  He  may  demand  payment  befbca- 
delivery. 

state  Yt.  Behrens,  17  A.  67;  State  ys.  PhlUIps,  6  B.  806;  Acts  1872,  p.  It, 
No.  24;  State  ex  rel.  BiohardTS.  Olerk,  28  A.  590;  bat  tee  alUtr  before 
Act  24  of  1872;  State  ex  rel.  Kearney  vs.  Olerk,  22  A.  668;  State  ex  raL 
Washington  vs.  Olerk,  23  A.  762;  State  ex  rel.  Ansellne  vs.  Olerk,  B 
A.  686;  22  A.  678;  22  A.  608. 

(I)  Clerks  amenable  to  their  own  Judges  only: 

Hence  district  jndge  will  not  have  power  to  investigate  acte^ 
of  clerk  to  Snpreme  Oonrt. 

Gee  vs.  Drew,  88  A  274. 

(J)  Powers  of  deputy : 

May  ordinarily  perform  snch  functions  as  clerk  himself*     Ha- 
may — 

Sign  certificate  to  transcript  of  appeal. 

Burton  ▼■.  Hlokt,  27  A.  607;  Downs  ts.  Tarklagton,  8  A  247;  Bank  Tiu 
Watson,  16  L.  88. 

And  clerk's  name  need  not  be  in  the  body  of  the  oeriill-- 
cate,  or  in  transcript  of  appeal. 

Elder  vs.  New  Orleans,  81  A.  600. 

775.  Clerk's  Duty  to  Keep  Record  Books — Clerks  shalL 
keep  at  least  two  record  books. 

0.  p.  1046. 

776.  Record  of  Cases — In  one  they  shall  set  down  iir 
order  the  titles  of  all  causes  depending  before  the  court, 
mentioning  the  date  of  the  filing  of  the  petitions  or  an* 
swers,  and  the  names  of  the  counsel  employed  by  the: 
parties. 

1.  Party  filing  document  with  clerk  must  see  that  it  la  acta— 
aUy  filed.  Motion  to  dismiss  is  not  properly  in  the  reoovA^ 
if  not  marked  filed. 

Ford  ys.  Brooks,  86  A.  161. 

2.  Clerks  may  record  mandates  of  Snpreme  Ck>urt  and 
aU  necessary  process  for  their  execntion. 

Edwards  ts.  Whfted,  39  A.  647;  State  ex  reU  Boyee  ys.  Herron, 
619. 
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777.  Minute  Book — In  the  other  they  shall  set  downaD 
the  orders  and  judgments  rendered,  as  weU  as  the  motions 
made  by  the  parties  or  their  counsel. 

0.  p.  544;  Amet  vs.  Boyer.  42  A.  833. 

4 A)  Minutes  of  court: 

1.  Minutes  are  presumed  truthfully  entered. 

state  T8.  Shellang,  »4  A.  850. 

2.  Oourts  have  power  to  correct  minutes  to  conform  to  \x^ 
either  in  chambers  or  in  term  time. 

Pioard  a  Weil  TS.  PriTal,  86  A.  871;  State  vs.  Folke,3A.7a;SutaTi 
Cox,  88  A.  1057;  State  T8.  Mason,  83  A.  1018;  State  ts.  Onmaebt,tti. 
198  State  vs.  Frith,  14  L.  191;  State  ts.  Alyarex.  7  A.  18S;  Staton. 
Gates,  9  A.  94;  84  A.  869. 

•3.  Minutes  not  impeachable  by  parol  evidence. 

Mana  ts.  Mann,  88  A.  862 ;  Green  ts.  Reagan,  82  A.  974;  Taylor  n.  Mea, 
8A.  621;  40  A.  135;  40  A.  882;  84  A.  1117. 

4.  Bnt  neither  in  civU  nor  criminal  cases  can  court  chmgeiti 
minutes  in  chambers  on  ex  parte  motion  without  notice  to 
parties. 

Pioard  &  Weil  vs.  Prival,  85  A.  871;  State  ts.  ReTeU8,81  A»7;9titi 
TS.  Smith,  81  A. 406;  State  ts.  Branch,  25  A.  115. 


5.  No  evidence  is  necessary  to  correct  minutes  when 
knows  facts. 

state  TS.  Branch,  25  A.  116. 

6.  Minates  may  be  corrected  even  after  appeal,  if  made  eoa* 
tradictorily. 

state  T8.  Howard,  84  A.  869;  State  ts.  Tessier,  82  A.  1217;  SttMn. 
RcTells,  31  A.  887;  State  ex  rel.  Ogden,  Attorney  General,  n.  Jn**» 
81  A.  557;  State  ts.  Smith,  81  A.  406. 

7.  Correction  may  be  made  out  of  term,  or  at  a  snbseqve^ 
term,  or  even  though  a  different  judge  be  on  the  bench. 

State  TS.  Folks,  2  A.  744. 

8.  Oorrected  minutes  brought  up  under  oerftorari,  and  ji4* 
may  be  mandamosed  to  make  correction. 

state  TS.  Gates,  9  A.  94. 

{B)  Nunc  pro  tunc  entries. 

1.  Nunc  pro  tunc  entry  on  minutes  may  be  made  of  matts> 
inadvertently  omitted,  not  where  matter  to  be  entendii 
entirely  new. 

Lemann  ts.  TraxIUo,  82  A.  75. 
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2.  Nunc  pro  tuno  entries  on  minntes  may  be  made  of : 

(a)  Order  of  appeal  by  oyersight  omitted  from  the  min- 
utes. 

Dykes  ti.  Oookrell,  7  A.  707. 

(b)  Signing  of  judgment  rendered  at  a  previous  term. 

state  vs.  Wyat  et  al.,  7  A.  701. 

(c)  Enactment  and  promulgation  of  ordinance  of  police 
jury  omitted  from  minute  book  of  police  jury.    • 

Batburst  ts.  Oour»e,  8  A.  260. 

778.  Records  Open  to  Inspection — ^Index — Both  these 
records  shall  be  open  to  the  inspection  of  all  parties  inter- 
ested or  their  counsel,  and  shall  be  accompanied  by  an 
alphabet  containing  the  titles  of  the  causes,  with  the  num- 
ber of  the  pages  on  which  are  to  be  found  the  motions, 
orders,  or  judgments  relating  to  them. 

779.  Safe  Keeping  of  Records — Clerks  shall  preserve 
with  the  greatest  care  the  pleadings,  documents  and  pa- 
pers confided  to  them,  as  well  as  the  minutes  of  the  court, 
and  they  shall  be  provided  with  closets  or  desks  in  which 
these  papers  may  be  kept  safely  and  under  key. 

780.  Penalty  Where  Clerk  Fails  or  Refuses  to  Make 

Copies,  etc. — If  any  clerk  of  the  court  shall  neglect,  fail 

or  refuse  to  issue,  any  copy,  paper,  citation,  writ  or  other 

process,  when  so  required   to   do  by  any  party,  or  their 

counsel  authorized  to  require  such  service,  who  has  made 

the  proper  deposit  and   complied  with   the   requirements 

of  law  authorizing  them  to  demand   such   service  from 

the  clerk,  such  clerk  shall,  on  such  facts  being  brought  to 

the  attention  of  the  court,  in  writing,  sworn  to  by  the  party 

making  it,  which  shall  be   served  with   the  order   made 

thereon  by  the  judge,  fixing   the   time   for  trial  thereof, 

xiot   exceeding  two   days  from  the  date  of  the  order,  be 

brought  to  trial,  which  trial  shall  be  summary  and  without 

jury ;  and  if  such  clerk  shall  be  found  guilty  of  the  charge, 
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he  shall  be  considered  in  contempt  of  court,  and  be  fined 
in  a  sum  not  exceeding  one  hundred  dollars,  or  impris- 
oned not  exceeding  thirty  days,  or  suspended  from  office, 
either  one  or  all,  and  the  clerk  and  his  securities  on  his 
official  bond  shall  be  responsible  to  any  party  for  any 
damage  that  may  result  from  his  failure,  refusal  or  neg- 
lect to  perform  any  duty  required  of  him  by  law. 

781.  No  Fee  Where  Process  Defectiye— If  the  clerk  of 
any  court  fail  to  comply  with  any  legal  formality  in  issuing 
citations,  petitions,  or  other  process,  or  if  the  same  be  not 
a  true  copy,  or  legal  in  form  or  substance,  no  fee  shall 
be  charged  by  the  clerk  for  issuing  such  copy  or  process; 
and  he  shall,  moreover,  be  responsible  to  the  sherifE  for 
any  cost  he  may  incur  in  executing,  or  attempting  to  ex- 
ecute, any  such  process,  and  the  parties  to  such  suit  shiD 
not  be  charged  with  any  of  the  clerk's  or  sheriff's  costs 
above  referred  to. 

783.  Clerks  Have  Right  to  Appoint  Deputies — Oath- 
Clerks  of  district  courts  shall  have  the  right  to  ap- 
point as  may  deputies  as  they  may  deem  advisable,  who 
shall  perform  ministerial  acts  only,  and  who  shall  take 
the  oath  prescribed  by  the  constitution  of  the  State,  and 
who  shall  discharge  the  duties  impose  \  upon  them  as 
such  by  law;  provided,  that  it  shall  be  the  duty  of  the 
clerk  of  each  district  court  in  this  State  to  appoint  a 
deputy  competent  to  discharge  the  duties  of  a  minute 
clerk  to  such  court,  when  the  clerk  does  not  perform  this 
duty,  and  no  such  deputy  clerk  shall  act  as  minute  clerk 
until  his  appointment  shall  be  approved  by  the  judge  of 

* 

such  court. 

;    ■  "  •        •- 

783.  Duties  Imposed  by  Law  on  Clerks  and  Sherifis— 
All  the   duties  imposed  by  law  on   sheriffs  and  clerks 
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shall  continue  in  every  thing  not  contrary  to,  or  in- 
compatible withi  thje  provisions  contained  in  the  present 
chapter. 

SBonoN  ra. 

Of  Translators^  Criers  and  Constables. 

784.  Tf anslators  and  Criers  Hold  Office  for  One  Tear — 

It  is  the  duty  of  the  translators  and  criers  appointed  by 
the  different  courts  to  attend  punctually  for  the  fulfilment 
of  the  duties  imposed  upon  them,  who  shall  hold  their 
offices  for  one  year. 

785  i  Courts  May  Appoint  Translator— His  Oath— If 
there  be  no  translator  appointedi  or  he  should  be  absent, 
the  court  may  appoint  one,  if  necessary,  at  the  request  of 
one  of  the  parties,  who  shall  take  an  oath  to  execute  well 
and  faithfully,  to  the  best  of  his  knowledge,  such  transla- 
tions as  he  is  charged  with.  Unless  the  attorneys  for  the 
parties  agree  that  they  themselves  or  one  of  them  shall 
do  it.  ,    . 

CHAPTER  X. 


•     < 


OF  ORDERS   WHICH   COURTS   OF  JUSTICE    MAY   RENDER    IN 

CERTAIN   CASES. 


786.  Summary  Orders  Which  Courts  May  Render — 
Besides  the  powers  which  are  granted  to  courts  of  justice 
according  to  the  provisions  above  mentioned,  there  are 
others  conferred  on  them  in  certain  cases,  which  are  ex- 
ercised in  a  summary  manner,  without  going  through  the 
ordinary  forms  of  action. 

It  is  of  these  powers,  and  the  manner  of  theif  exercise, 
that  we  shall  treat  in  the  present  chapter. 

787.  Habeas  Corpus — The  first  of  these  powers  is  that 
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of  issuing  the  habeas  corpus^  that  privilege  granted  to  all 
free  persons  of  being  released  from  illegal  arrest  or 
detention. 

788.  Other  Powers — The  other  extraordinary  powen 
belonging  to  courts  of  justice  may  be  divided  into  two 
species,  which  are  enumerated  in  the  two  followiog 
articles. 

789.  Mandamus  and  Prohibition — Courts  of  justice 
may,  in  certain  cases  hereafter  provided,  direct  orders  to 
individuals  or  corporations  to  compel  them  to  perform 
certain  duties  prescribed  for  them  by  the  law,  or  to 
prevent  them  from  usurping  powers  which  do  not  belong 
to  them. 

790.  Orders  to  Lower  Judges — Courts  of  appeal  have 
the  right  to  issue  orders  to  inferior  judges : 

1.  Mandamus  and  Prohibition — To  compel  them  to 
render  justice  to  parties  or  to  perform  certain  duties  be- 
longing to  their  office,  or  to  prevent  them  from  usurping 
an   authority  which  does  not  belong  to  them. 

2.  Certiorari — ^To  oblige  them  to  send  up  a  copy  oi 
their  proceedings,  that  the  validity  of  them  may  be  ex- 
amined when  they  are  accused  of  having  violated  any  of 
the  forms  of  law. 

SBOnON  I. 
Of  the  Writ  of  Habeas  Corpus. 

791.  Habeas  Corpus — The  habeas  carpus  is  an  order  to 
writing,  issued  in  the  name  of  the  State  by  a  judge  d 
competent  jurisdiction,  and  directed  to  a  person  who  has 
another  in  his  custody,  or  detains  him  in  confinemeiitf 
commanding  him  to  bring  before  the  judge  the  person 
thus  detained,  at  the  time  and  place  appointed,  and  to 
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8tate  the  reasons  for  which  he  thus  keeps  him  imprisoned 
and  deprived  of  liberty. 

0.  p.  1041. 

792.  By  Whom  Issued— The  Supreme  Court,  and  each 
of  the  judges  thereof,  shall  have  power  to  issue  writs  of 
Aaieas  corpus^  at  the  instance  of  persons  in  actual  cus- 
tody, in  cases  when  they  may  have  appellate  jurisdiction ; 
and  district  judges  shall  have  the  right  of  granting  writs 
of  habeas  corpus  within  the  limits  of  their  respective  juris- 
dictions, except  in  the  case  provided  by  the  following 

article, 
a  p.  1041. 

By  vohom  HaJbea9  OorpM  isMued: 

1.  Supreme  Court  or  any  judge  thereof: 
Art.  89  of  Ck>n8titation  of  1879  says:    <<The  Supreme  Ooort 
and  each  of  the  Judges  thereof  shall  have  power  to  issue 
writs  of  habeas  oorpus  at  the  instance  of  persons  in  actual 
custody  in  cases  where  it  may  have  appellate  jurisdiction.'^ 

Supreme  Oourt  or  judges  thereof  can  issue  writ  of  habeas 
oorpue  only  in  cases  where  Supreme  Oourt  may  have  appel- 
late jurisdiction ;  it  is  otherwise  as  to  writs  authorized  under 

Art.  90. 

state  ex  rel.  DeBoys  ts.  Sheriff,  82  A.  1335;  State  ex  reL  Brown  ys. 
Hootton,  Judge,  8S  A.  UM;  In  r«  William  Boss,  88  A.  038;  Wood's 
Oase,  80  A.  673;  State  ys.  Venderson,  38  A.  83;  State  ex  rel.  Slnnott 
ys.  Falls,  83  A.  056. 

S.  OourU  of  appeal.  Ck>iisMtution  Art.  104:  "The  judges  of 
courts  of  appeals  shall  have  power  to  issue  writs  of  habeas 
corpus  at  the  instance  of  all  persons  in  actual  custody  with- 
in their  respective  circuits." 

8.  District  judge.  The  district  judges  shall  have  power  to 
issue  writs  of  fiabeas  corpus  at  the  instance  of  all  persons  in 
actual  custody  in  their  respective  districts.  Oontempt  not 
appealable  though  committed  in  appealable  case. 

state  ex  reL  Brown  ys.  Judge,  85  A.  1194 ;  Wood's  Oase,  80  A.  673 ;  State 
ex  rel.  SiDnot  vs.  Falls,  83  A.  000 ;  State  ex  rel.  DeBuys  ts.  Judge,  83 
A.  1330;  but  see  State  ex  rel.  Orden  tb.  SauTinet,  Sheriff,  34  A.  120. 

793.   By  Judge  of  Adjoining  District — When— When 
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the  judge  of  any  district  is  absent,  interested,  or  prerented 
by  any  cause  whatever  from  acting  in  that  quality,  and 
there  is  no  criminal  court  or  court  of  concurrent  jurisdic« 
tion  in  the  district,  the  k^Atas  corpus  may  be  issued  by 
any  judge  of  competent  jurisdiction  in.  one  of  the  adjom- 
ing  districts.  But,  in  this  case,  the  absence,  interest  or 
disability  of  the  judge  of  the  district  where  the  imprison- 

,ment  exists,  shall  be  made  to  appear  by  the  oath  of  the 

.petitioner  or  other  sufficient  proof. 

When  district  Judge  absent,  Supreme  Court  may  iaane  halben 
oorptM. 

state  ex  reL  Oondon  ts.  Sheriff,  86  A.  86S. 

794.  How  Writ  Obtained — ^The  habeas  corpus  may  be 
obtained  on  a  petition  being  addressed  to  a  ju^ge  who  has 
the  power  of  granting  it.  It  must  be  signed  by  the  party, 
or  some  other  person  in  his  name,  mentioning  in  the  latter 
case  the  name  of  the  party  confined. 

795.  Recitals  of  Petition — ^This  petition  shall  state,  ia 
substance,  that  the  party  appl}ring  is  imprisoned  or  de- 
prived of  liberty,  and  by  whom,  if  the  person's  name  be 
known,  or  if  it  be  not  known,  by  designating  or  describ- 
ing his  person,  so  far  as  possible. 

796.  Copy  of  Order  Imprisoning,  when  Imprisonmeflt 
by  Judicial  Order — If  the  imprisonment  or  detention  ex- 
ists, by  virtue  or  under  pretext  of  a  judicial  order,  die 
copy  of  such  order  shall  be  annexed  to  the  petition,  or  the 
petitioner  shall  allege  that  a  copy  of  it  has  been  demanded 
and  refused. 

797.  Recitals  of  Petition — If  the  imprisonment  or  de- 
tention took  place  by  virtue  of  a  judicial  order,  regular  ia 
its  form,  but  illegally  obtained  or  executed,  the  petitioa 
shall  mention  in  what  the  illegality  consists. 
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798.  When  Imprisonment  Not  by  Judicial  Order — If 
the  imprisonment  or  detention  has  not  been  made  by  vir- 
tue of  a  judicial  order,  the  petitioner  need  only  allege 
that  he  is  illegally  imprisoned  or  confined. 

799.  Prayer  of  Petition — ^The  petition  shall  conclude 
by  pra}ring  for  a  habeas  corpus;  the  petitioner  shall  swear 
that  it  contains  the  truth  to  the  best  of  bis  belief. 

800.  Order  for  Writ — ^The  judge  to  whom  this  petition  is 
presented,  if  he  has  the  power  of  issuing  a  habeas  corpus^ 
shall  immediately  grant  one  to  the  petitioner,  unless  it 
appears  by  the  petition  itself,  or  by  the  documents  annexed 
to  it,  that  the  party  can  not  be  set  at  liberty,  nor  admitted 
to  bail. 

801.  When  Granted  in  Court — The  habeas  corpus  may 
he  granted  in  court,  with  .the  signature  of  the  clerk,  and 
the  seal  of  the  court,  or  out  of  court  under  the  signature 
alone  of  the  judge  to  whom  the  petition  is  presented. 

802.  By  Whom  Writ  Senred — ^The  habeas  corpus  may 
l>e  served  by  any  male  person  capable  of  giving  evidence. 

803.  Service — Concealment  of  Defendant — ^The  person 
to  whom  the  writ  is  delivered  may  serve  it  by  delivering  it 
to  the  person  to  whom  it  is  addressed,  or  who  keeps  the 
party  in  confinement;  and  if  that  person  refuse  to  receive 
the  writ,  he  who  is  charged  to  serve  it  shall  inform  him  of 
its  contents. 

But  if  the  person  to  whom  the  habeas  corpus  is  addressed, 

conceal  himself  or  refuse  admittance  to  the  person  charged 

to  serve  it  on  him,  the  latter  shall  affix  the  order  on  the 

exterior  of  the  place  where  the  person  resides,  or  in  which 

the  petitioner  is  confined. 
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804.  Seryice— How  Proved— The  service  of  the  habeas 
corpus  shall  be  proved  by  the  affidavit  of  the  person  di- 
rected to  serve  it. 

805.  Return  of  Writ — It  is  the  duty  of  the  person  on 
whom  the  habeas  corpus  is  served »  whether  it  be  directed 
to  him  or  not,  to  obey  and  return  the  order  without  delay 
to  the  court  which  issued  it. 

806.  Production  of  the  Person  to  be  Set  at  Liberty- 
Obedience  to  the  habeas  corpus  is  manifested  on  the  part 
of  the  person  to  whom  it  is  directed,  by  his  producing  the 
person  to  be  set  at  liberty ,  if  that  person  be  in  his  custody; 
and  by  making  on  the  back  of  the  order,  or  separately, 
his  answer  in  writing,  in  the  form  and  manner  hereafter 
directed. 

807.  Answer  of  Respondent — ^The  person  on  whom  a 
habeas  corpus  is  served  shall  declare  positively  in  his  an- 
swer: 

1 .  Whether  he  has  or  has  not  in  his  power  or  custody 
the  person  to  be  set  at  liberty,  or  whether  that  person  is 
confined  by  him. 

2.  By  what  authority  and  for  what  cause  he  arrested  or 
detained  him. 

808.  Recitals  of  Answer — If  the  person  on  whom  a 
habeas  corpus  is  served  had  held  the  petitioner  in  confine* 
ment,  or  had  detained  him  within  three  days  preceding 
the  service,  or  had  transferred  the  custody  to  another,  he 
shall  state  particularly  in  his  answer  to  whom,  at  what 
time,  for  what  cause,  and  by  what  authority,  he  made  the 
transfer. 

809.  Original  Order  Annexed  to  Answer — ^If  the  peti- 
tioner be  kept  in  custody  by  virtue  of  a  judicial  order,  the 
original  of  that  order  must  be  annexed  to  the  answer. 
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Signature 


must  be  signed  and  sworn  to  by  the  person  making  it. 

8ii.  When  Person  Need  Not  Be  Produced — Whenever  a 
habeas  corpus  shall  have  been  obtained  for  a  person  who 
is  confined  by  a  virtue  of  a  final  judgment  or  order  of  any 
competent  tribunal  of  civil  or  criminal  jurisdiction,  the 
officer  having  the  legal  custody  of  such  person  need  not 
produce  him  unless  specially  ordered  to  do  so,  notwith- 
standing such  final  judgment  in  the  cases  laid  down  in  the 
following  article,  and  it  shall  be  sufficient  for  him  to  re- 
turn the  habeas  corpus^  with  his  answer  in  writing,  annex- 
ing the  judgment  or  order  by  virtue  of  which  the  person 
is  confined. 

812.  Order  for  the  Production  of  Person  Confined — 
The  judge  may  direct  that  the  person  confined  shall  be 
produced  before  him,  notwithstanding  any  final  judgment, 
sentence,  or  order  under  which  he  may  have  been  de- 
prived of  liberty,  if  it  appears  to  him  that  from  some  cause 
expressed  in  the  affidavit  on  which  the  habeas  corpus  was 
granted,  or  in  the  answer  accompanying  the  return  of  the 
writ,  this  production  is  necessary  to  enable  him  to  grant 
to  the  party  the  relief  prayed  for. 

813.  Writ  Returnable  in  Twelve  Hours— When— The 
return  of  a  habeas  corpus  shall  be  made  in  twelve  hours 
after  its  service,  or  sooner  if  it  be  so  ordered  by  the  writ, 
in  every  case  where  the  place  of  confinement  is  not  more 
than  twelve  miles  from  that  to  which  the  return  is  to  be 
made. 

If  the  person  confined  is  at  a  greater  distance,  the  time 
for  the  return  shall  be  increased  one  day  for  every  twenty 
iniles  distance,  and  so  in  proportion  for  shorter  distances. 

814.  Arrest  of   Disobeying    Respondent — When   the 
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^habeas  corpus  has  been  duly  served,  if  the  party  in  whose 
favor  it  has  been  granted  is  hot  produced  widiin  the  time 
above  fixed,  the  judge  who  issued  the  writ  shall  issue  a 
^warrant  to  some  officer  of  justice,  commanding  him  to 
arrest  and  take  in  charge  the  person  who  disobeyed  the 
-writ,  and  to  bring  such  person  before  him  to  be  proceeded 
-against  according  to  law  • 

815.  His  Punishment — ^If  the  person  thus  brought  be- 
fore the  judge  refuses  to  deliver  the  habeas  corpus  which 
^as  been  served  upon  him,  or  to  produce  the  party  whom 
he  was  ordered  to  produce  in  the  cases  where,  according 
to  the  above  provisions,  he  might  1>e  compelled  to  do  it, 
he  shall  be  sent  to  prison,  and  shall  remain  there  until  he 
obeys  the  habeas  corpus;  and  shall  be  condemned  to  paj 
all  the  costs  of  the  proceeding,  besides  the  action  f<^ 
false  imprisonment  which  the  party  may  institute  against 
him. 

816.  Person  To  Be  Produced— When  Sick — ^Whenever, 
by  reason  of  the  sickness  or  infirmity  of  the  party  con- 
fined, he  can  not  be  brought  before  the  judge  without 
endangering  his  life,  he  who  has  him  in  confinement  shall 
mention  it  in  his  answer  on  returning  the  habeas  carpus;  and 
if  this  fact  be  proved  by  the  certificate  of  a  phjrsician  of 
Burgeon  regularly  authorized  to  practise,  and  by  the  dec- 
laration of  two  other  witnesses,  and  the  signature  of  the 
party  confined,  if  he  can  write,  if  the  answer  appears  to 
liim  sufficient  in  other  respects,  the  judge  shall  repair  to 
the  place  where  the  party  is  confined,  if  he  can  do  it  with- 
out quitting  the  place  of  holding  his  usual  sittings,  other- 
-wise  he  may  determine  on  the  habeas  corpus  in  the  same 
-manner  as  if  the  party  was  produced  before  him. 

817.  When  Person  is  Dead — ^Proof — Counter  Eyidesoe— 
^  the  person   confining  the  petitioner  can  not  produce 
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him  because  he  is  dead,  or  through  some  other  unavoid- 
able accident  or  overpowering  force*  he  shall  mention  it 
in  his  answer  to  the  writ;  but  this  fact,  to  form  an  excuse, 
musit  be  proved  in  a  perfectly  satisfactory  manner  to  the 
judge. 

It  is  to  be  understood  that  in  diis  cas6»  and' in  every 
other  where  the  person  confining  another  is  bound  'to 
make  proof  of  the  causes  which  prevent  pi'oducing  him, 
proof  to  the  contrary  may  be  offered  by  the  person  who 
obtained  the  habeas  corf  us.  -        . 

8i8.  Hearing  of  Imprisoned  or  Detained  Party — If 
the  person  kept  in  confinement  is  represented  before  the 
judge,  he  may  deny  all  the  facts  stated  in  the  answer  to 
the  habeas  corpus^  or  he  may  allege  others  on  his  side 
to  show  that  his  detention  or  imprisonment  is  illegal,  or 
that  he  has  a  right  to  be  set  at  liberty;  which  deniala  and 
allegations  shall  be  made  under  oath. 

819.  Summary  Hearing  of  Writ — ^The  judge  shall  then 
proceed  in  a  summary  manner  to  hear  the  testimony  and 
the  reasons  adduced,  as  well  by  the  party  confined  as  by 
the  party  confining,  and  shall  pronounce  on  the  whole 
subject  as  the  nature  of  the  case  may  require*  and  ac- 
cording to  the  rules  hereafter  established. 

830.  Committal  to  Sheriff's  Care  Pending  Decision — 
If  the  judge  can  not  pronounce  immediately  on  the  habeas 
corpus^  he  may*  until  his  judgment  is  rendered,  commit 
the  party  to  the  sheriff  of  the  parish  where  the  writ  is 
issued,  or  to  such  other  person  as  the  age  of  the  party 
and  other  circumstances  may  render  proper. 

821.  When  Imprisonment  Was  in  Civil  Cause — Notice 
Xo  Plaintiff — If  it  appear  to  the  judge,  by  the  return  to  the 
Jiabeas  corpus^  or  by  the  documents  which  accompany 
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that  return  9  that  the  person  whose  liberation  is  solicited,  is 
detained  by  virtue  of  an  order  rendered  in  a  civil  suit,  or 
at  the  request  of  an  individual  having  an  interest  in  his 
confinement,  the  said  judge  shall  not  pronounce  on  the 
habeas  corfuSy  unless  it  be  proved  to  his  satisfaction  that 
previous  reasonable  notice  in  writing  has  been  given  to 
the  plaintiff  in  such  civil  action,  or  to  any  other  party  in- 
terested, or  his  agent  or  attorney  if  they  are  not  more 
than  twenty  miles  distant  from  the  place  where  the  habtai 
corf  us  has  been  obtained. 

833.  When  Writ  Made  Final — If  it  appear  to  the  judge, 
from  the  return  to  the  writ  or  from  the  accompanying 
documents,  that  the  party  is  confined  by  the  order  ol 
some  tribunal,  he  can  only  restore  such  party  to  liberty  in 
the  following  cases : 

1.  When  such  tribunal  has  exceeded  its  jurisdiction,  as 
defined  by  law ; 

2.  Where  the  original  imprisonment  was  lawful,  but  by 
some  act,  omission  or  event  which  has  since  occxirred, 
the  party  becomes  entitled  to  his  liberty ; 

3.  When  the  order  of  imprisonment  is  deficient  in  some 
legal  requisite ; 

4.  Where  the  order,  although  in  due  legal  form,  has 
been  rendered  in  a  case  where  the  law  does  not  allow  the 
issuing  of  orders  of  arrest  or  imprisonment; 

5.  Where  the  order  is  in  due  form,  but  has  been  ren- 
dered or  executed  by  a  person  not  authorized  for  that 
purpose,  or  where  the  person  detaining  the  prisoner  is  not 
the  person  to  whom  the  law  has  prescribed  that  duty ; 

6.  Where  the  order  appears  to  have  been  obtained 
under  false  pretences  or  by  corruption ; 

7.  Where  there  exists  no  general  law,  judgment,  order 
or  decree  of  a  court  of  justice,  if  it  be  in  a  civil  suit,  or 
sentence  of  conviction,  if  in  a  criminal  suit,  to  justify  the 
imprisonment. 
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1.  Hdbetu  corpus  not  proper  remedy  to  force  a  speedy  trial. 

3ta(e  ex  reL  Edwards  ts.  Sberlfl,  S7  A.  618. 

(a)  Or  when  mere  plea  of  autrefoU  acquit  is  the  issne. 
state  ex  reL  Williams  ys.  Sberlfl,  45  A.  816. 

(h)  But  is  proper  when  excessive  bail  is  demanded. 
State  ex  reL  Olumdler  praying  babeaa  oorpns,  45  A.  696. 

2.  A  recorder  of  the  city  of  New  Orleans  has  power  to  deter- 
'             mine  whether  prisoner  arrested  by  his  warrant  is  entitled 

to  baily  and  no  district  conrt  can  by  habeas  corpus  distorb 
recorder  in  exercise  of  this  power  and  itself  determine 
question  of  baU. 

state  ex  rel.  Sheehan  ys.  Judge,  83  A.  818. 

8.  Jurisdiction  of  Snpreme  Oonrt  in  regard  to  habeas  corpus  is 
original  and  it  can  not  exercise  appellate  jurisdiction. 

state  ex  rel.  Cook  ys.  Jailor,  15  A.  847;  ExparU  Mitchell,  1  A.  418;  Bx 
parte  Bmannel,  4  A.  424. 

Semblej  this  applies  only  when  writ  used  in  criminal  case. 

Daverty  vs.  Daplessis,  8  M.  42;  Martin  vs.  Ashoroft,  8  N.  S.  818; 
Ohardonys.  GImblotte,  1  L.  421;  Ex  parte  Smannel,  4  A.  428; 
State  ys.  Judge,  15  L.  194. 

4.  Habeas  corpus  issues  in  civil  as  well  as  criminal  cases. 

Hyde  vs.  Jenkins,  6  L.  486. 

823.  Denial  of  Writ — ^When — The  judge  pronouncing 
on  the  habeas  carpus^  can  not  otherwise  examine  the  valid- 
ity or  propriety  of  the  judgment  or  decree  of  a  regularly 
constituted  tribunal  under  which  the   imprisonment  has 
taken  place ;  and  whenever  it  shall  appear  to  him  that  there 
exists   sufficient  legal  ground  for  the  detention  of  the 
prisoner^  on  account  of  any  offence  with  which  he  may  be 
charged,  although  the  order  of  imprisonment  may  have 
been  rendered  in  an  irregular  and  unauthorized  manner, 
or  have  been  executed  by  a  person  not  duly  authorized  for 
:he  purpose,  the  judge  shall  render  a  new  order  of  arrest, 
n  regular  form,  directed  to  the  proper  officer,  or  admit 
he  party  to  bail,  if  the  nature  of  the  offence  allows  it. 

834.  Prisoner  Liberated — When — But  if  it  shall  appear 
>    the  judge  from  return  and  annexed  documents,  or 
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otherwise,  that  there  is  no  cause  for  arrest  or  confinement, 
or  if  he  think  that  such  arrest  and  confinement  can  not 
leg^aUy  continue,  he  shall  immediately  set  the  prisoner  at 
lib€4y. 

825.  To  Whom  Person  Deliyered — But  if  the  judge  d^ 
cide  that  the  party  can  not  be  released  from  confinement, 
nor  admitted  to  bail,  he  shall  remand  liim  to  prison,  or 
place  him  under  the  same  custody  in  which  he  was,  if 
the  detention  was  legal;  otherwise  he  shall  place  him  in 
the  custody  of  the  person  to  whom  the  law  confides  such 
duties- 


826.  Re-arrest  and  Imprisonment — ^Whea— ^Cri 
Cause — A  party  discharged  from  imprisonment  under  a 
habeas  corpus^  in  a  criminal  proceeding,  through  deficienq 
of  proof,  or  some  important  defect  in  the  warrant  of  im- 
prisonment, may  be  arrested  and  confined  anew,  on  satis- 
factory proof  and  under  a  legal  warrant,  although  it  be 
for  the  same  offence. 

827.  Same  Continued — Civil  Cause — So  also  in  a  dvil 
suit,  a  party  who  has  been  released  on  account  of  illegalitj 
of  the  warrant  under  which  he  is  confined,  or  want  of 
authority  in  the  person  confining  him,  may  be  arrested 
anew  and  imprisoned  for  the  same  cause  of  action,  prth 
vided  it  He  done  in  a  legal  manner. 

k  I     *  .  .  * 

sEcrnoN  It. 

Of  Othtr  Orders  Which.  Courts  of  Justice  May  Render. 

828.  Besides  the  habeas  cdrpus^  there  are  four  other 
species  of  orders  which  courts  of  justice  may  i^ne, 
to-wit : 

I.  Mandamus — The  order  directing  the  performance  of 
some  specific  act;   (writ  of  mandamus. ) 
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2.  Prohibition — The  order  forbidding  further  proceed* 
ings  in  a  suit;  (writ  of  prohibition.) 

3.  Certiorari — The  order  of  which  the  object  is  to  pro- 
nounce on  the  validity  of  a  judicial  proceeding;  (writ  of 
ceriiorart.) 

4.  Quo  Warranto — ^The  order  of  which  the  object  is  to 
prevent  an  usurpation;   (writ  of  guo  warranto.) 

1*  What  oourts  may  iwus  fupervisory  wriU: 
(a)  Supreme  Court. 

Art.  90  of  ConstituClon  1870. 

(h)  Courts  of  appeal  in  aid  of  their  appellate  jurisdiction. 

Art.  IM,  ConBtitntion  1879. 

(o)  District  courts  in  aid  of  appellate  jurisdiction. 

0.  p.  880. 

2.  Sapreme  Court,  by  virtue  of  Art.  90  of  Constitution  in- 
vesting it  with  supervisory  jurisdiction,  may  issue  remedial 
writs,  even  in  cases  where  they  have  no  appellate  juris- 
diction. 

state  ez  rel.  Oas  Light  Co.  ts.  Judges,  87  A.  386;  State  ex  rel.  Hirsoh  ys. 
Judge,  89  A.  97;  State  ez  rel.  City  of  New  Orleans  tb.  Judge,  83  A..548; 
State  ez  rel.  Sheehan  ts.  Judge,  83  A.  815;  State  ez  rel.  Fredrloks  ts. 
Skinner,  Judge,  88  A.  146;  83  A.  183;  State  ez  rel.  Ohism  A  Boyd  yb. 
Judge,  84  A,  1178;  State  ez  reL  Murray  ts.  Judge,  86  A.  681. 

8.  Other  courts  may  issue  remedial  writs,  but  only  in  aid  of 
their  appellate  jurisdiction. 

Constitution,  Art.  104;  State  ez  rel.  Gas  Light  Go.  ts.  Judges,  87  A.  386; 
State  ez  reL  HIrsch  ts.  Judge,  89  A.  97 ;  State  ez  reL  Rooohi  ts.  Judge,. 
48  A.  688. 

4.  Under  previous  Constitutions,  and  Code  of  Practice,  Art. 
889,  Supreme  Court  as  well  as  all  others  could  issue  remedial 
writs  only  in  cases  where  they  had  appeUate  jurisdiction. 

state  ez  reL  Padron  ts.  Jud^e,  81  A.  796;  State  ts.  Judge,  16  A.  130; 
State  ez  reL  Chism  a  Boyd  ts.  Judge,  84  A.  1178;  Bush  ts.  Head,  32 
A.  459 ;  State  ez  reL  Oaballero  ts.  Judge,  36  A.  881 ;  State  ez  rel.  Henry 
TS.  Judge, S  A.  388;  Sncoesslon  of  Whipple,  3  A.  387;  Xx  parte  Bvtjol, 
8  A.  716;  Succession  of  MoOarty,  3  A.  979;  LaTcrty  ts.  Duplessis,  8  M. 
43 :  State  ts.  Watts,  8L.  76 ;  State  ts.  Judge,  11 B.  386 ;  ^State  ts.  Judge» 
7  A.  184 ;  State  ez  reL  Taylor  ts.  Judge,  36  A.  131 ;  State  ez  reL  D'Meza 
TS.  Judge,  31  A.  138;  8A.93.  See  also,  3  L.  to;  8  L.  80;  14  L.  488;  8M.43; 
19  L.  478;  State  ts.  Judge,  17  A.  383. 
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§1. 

Of  iht  Order  Directing  the  Performance  of  Some  apeeiflc  Act,  (Writ 

of  Mandamus.) 

839.  Mandamus — This  is  an  order  issued  in  the  name 
of  the  State  by  a  tribunal  of  competent  jurisdiction,  and 
addressed  to  an  individual  or  corporation,  or  court  of  in- 
ferior jurisdiction,  directing  it  to  perform  some  certain  act 
belonging  to  the  place,  duty  or  quality  with  which  it  is 
clothed. 

/A)  Not  a  iorit  ieeuing  as  of  right : 

Must  be  in  strict  conformity  to  law. 

state  ex  reL  Femandex  ts.  Judge,  84  A.  878;  State  ex  id.  Hew  Grim 
T8.  B.  a.  Co.,  87  A.  681 ;  State  ex  reL  Murray  ts.  Judge, 8(  A. ITS;  Stale 
ex  reL  NioholBon  ts.  Judge,  87  A.  848. 

(B)  Concurrence  of  majority  of  Judges: 

1.  Not  necessary  to  mere  aUowance  of  writ. 

state  ex  reL  Southern  Bank  ts.  Judge,  S3  A.  681 ;  State  ez  reL  Behtf 
TS.  Judge,  88  A.  1075. 

2.  But  is  necessary  when  writ  is  made  peremptory. 

SUte  ex  reL  Newman  ts.  Judge,  82  A.  S07;  School  DIreoton  n.C«i- 
way,  34  A.  188. 

fO;  Usual  delays: 

1.  Necessary  to  render  flnal  Judgment  making  maiwtoiniiipg- 
emptory. 

state  ex  reL  School  Directors  ts.  Conway,  84  A.  188;  State ezrell^' 
man  ts.  Judge,  83  A.  307;  State  ex  reL  Gerson  ts.  Jiidge,S7A-'^' 
Began  ts.  Washburn,  89  A.  1071. 

2.  And  so  with  other  writs  except  certforori  when  opentisi 
as  habeas  corpus. 

State  ex  reL  DeBuys  ts.  Judges,  S3  A.  13M. 

8.  And  mandamus  of  lower  court  is  a  final  jodgmeot,  rsvievaU* 
only  on  appeal  or  action  of  nnltt^ — not  on  rule  to  9^ 

state  ex  rel.  School  Directors  ts.  Conwaj,  94  A.  183. 

^D)  Issues  in  name  cf  State: 

Writ  rons  in  name  of  State  and  petttion  nsoally  if  <&>>*' 

of  State,  but  absence  of  that  formality  in  petMoniii^ 

fataL 

state  ex  reL  Dardeaae  ts.  Judge.  88  A.  180;  MalaiA  m  «idf«>*^ 
798;  Morris  ts.  Womble,  80  A.  18U;  Watt%  TwiapVH—  et  sL  ^ 
Police  Jury,  U  A.  141. 
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(E)  Mandatory  injunction  will  not  mipply  place  of  mandamus^  OM 

where  prayer  is  for  mandatory  injunction  to  compel  mayor  and 

administratora  of  New  Orleans  to  budget  judgment  and  provide 

payment. 

State  er  rel.  Carondelet,  etc.,  vs.  Mayor,  90  A.  133;  Barret  vs.  City,  8S  A.  643. 

(F)  Codal  provisions  as  to  mandamus  broader  than  common  law. 
state  ez  reL  Barbin  vs.  Secretary  of  State,  d2  A.  679;  Hatch  vs.  City  Bank,  I 

B.479. 

(G)  Who  may  sue  out  mandamus : 

Inhabitants  of  parish  to  compel  police  jury  to  provide  new 
court  house  according  to  law. 

Watts  TB.  Police  Jury,  11  A.  141. 

(H)  Who  can  not  sue  out  mandamus: 

L  Clerk  of  court  to  compel  bringing  of  suit  before  his  court. 

State  ex  rel.  Byerly  vs.  Walton,  24  A.  116. 

2.  Mere  private  individual  suing  to  enforce  a  contract  with 
the  State. 

State  ez  rel.  Guaranty  Go.  vs.  Auditor,  88  A.  837. 

(I)  Mandamus  premature  until  respondent  has  refused  to  do  thing 

demanded. 

State  ez  rel.  Pinao  Tt.  Mount,  21  A.  852 ;  State  ez  rel.  Howard  vb.  Treasurer^ 
22  A.  296;  State  ez  rel.  Hillman  vs.  Treasurer,  24  A.  16;  State  ez  rel.  Avery 
TS.  Mount,  21  A.  869^ 

(J)  Mandamus  continued  a^fainst  sticcessor  of  public  officer, 

Bassett  TS.  Babin,  11  A.  672;  State  ez  rel.  Fisk  ts.  Police  Jury,  89  A.  979; 
State  ez  reL  Canal  Oo.  ts.  City,  8S  A.  68. 

830.  Object  of  Mandamus— When  Writ  Will  Issue — 

Trial  in  Chambers — The  object  of  this  order  is  to  prevent 

a  denial  of  justice,  or  the  consequence  of  defective  police, 

and  it  should  therefore  be  issued  in  all  cases  where  the 

law  has  assigned  no  relief  by  the   ordinary  means,  and 

where  justice  and  reason  require  that  some  mode  should 

exist  of  redressing  a  wrong,  or  an  abuse  of  any  nature 

whatever. 

Judges  of  district  and  parish  courts  shall  have  the  right 
to  try  a  mandamus  in  chambers  during  the  recess  of  said 
courts. 
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(A)  When  writ  will  noiiMue: 

1.  Will  not  issue  where  it  would  prove  imavailing— «.  g,: 

(a)  Where  treasurer  has  no  money  to  pay  warrants. 

State  ex  reL  HlUman  vs.  Treasurer,  34  A.  16;  State  ex  reL 
Fazende  vs.  City,  S6  A.  231 ;  State  ex  reL  Ljniie  vs.  AdmiDts- 
trator,  27  A.  167;  State  ex  rel.  Administrators  vs.  Treasurer,  fi 
A.  460;  State  ex  rel.  Leon  vs.  Greier,  35  A.  1149;  State  ex  rel 
Merle  &  Chapuls  vs.  Dubaclet,  26  A.  127;  State  ex  reL  Howard 
vs.  Board,  22  A.  298. 

But  treasurer  may  be  ordered  to  register  claims. 

Barrow  vs.  Fisher,  80  A.  517. 

(b)  Where  revenues  of  year  have  already  been  appro- 
priated, as  shown  by  budget  of  the  city. 

State  ex  rel.  Samory  vs.  City, 84  A.  469. 

(e)  Where  process  could  not  be  enforced* 

Bassett  vs.  School  Directors,  9  A.  618. 

2.  Will  not  issue  where  there  is  remedy  by  appeal. 

Logan  vs.  Judge,  19  A.  4;  21  A.  143;  26  A  146;  Ex  pmrte  Bnjol,  S  A  Tl«; 
State  vs.  Jadge,  17  A.  288;  State  ex  rel.  Gonegal  vs.  Judge,  17  A  OS; 
State  ex  rel.  Bryant  vs.  Judge,  36  A.  112 ;  State  ex  rel.  Pflog  vi.  Judge, 
85  A.  766;  89  A.  664;  43  A.  9S4;  12  A.  842;  8  A  289;  Zimmerman  t«. 
Judge,  84  A.  653;  8  A.  716;  4  A.  427;  9  A.  622,  250;  9  A.  613;  State  ex 
rel.  Wise  vs.  Taylor,  82  A.  978;  State  ex  rel.  N.  O.  vs.  Judge,  33  A.  Se; 
State  ex  rel.  Padron  vs.  Judge,  31  A.  794 ;  State  ex  reL  Beebe  ti. 
Judge,  28  A.  905;  State  ex  rel.  Halpben  vs.  Hudspeth,  38  A  9T;  ^ai« 
ex  rel.  Gill  vs.  Tissot,  34  A.  90;  State  ex  rel.  Horseh  vs.  Judge,  S3  A. 
258;  State  ex  reU  B.  B.  Co.  vs.  Judge,  36  A.  395;  State  ex  reL  Luminftjs 
vs.  Judge,  34  A.  1114;  State  ex  reL  Logan  vs.  Judge,  16  A.  1»;  State 
ex  reL  Nolan  vs.  Judge,  9  A.  250;  State  ex  reL  Maoarty  vs.  Jad^.  3 
A.  979;  State  vs.  Judge,  8  A.  92;  State  vs.  Bermudex,  14  L.  433;  Sca» 
vs.  Judge,  10  A.  420;  10  A.  416;  2  L.  89;  12  L.  120. 

But  where  appeal  from  order  refusing  injunction  wouki 

be  ineffectual,  mandamus  lies  to  compel  granting  of 

injunction. 

state  ex  rel.  Murray  vs.  Judge.  36  A.  562;  and  see  also  State  ei 
reL  B.  B.  Co.  vs.  Judge.  36  A.  218. 

3.  Will  not  issue  to  try  right  to  office. 

State  ex  rel.  Jumel  vs.  Johnson,  29  A.  399;  State  ex  reL  VienoeTs. 
Hyams,  12  A.  919;  State  ex  reL  i^ernberg  vs.  Lagarde,  21  A.  IS;  Scats 
ex  reL  Hero  vs.  Pltot,  21  A.  336. 

(a)  But  this  objection  may  be  waived. 
state  ex  rel.  Ingram  vs.  Judge,  20  A.  630. 

(b)  And  members  of  Police  Board  may  by  mandamus  com- 
pel Mayor  to  recognize  them. 

state  ex  reL  Denis  vs.  Mayor,  43  A.  92. 

4.  Will  not  issue  when  remedy  is  by  prohibition. 

State  ex  reL  Johnson  vs.  Judge,  21  A.  113 ;  State  ex  reL  Logas  ▼«- 
Judge,  16  A.  185;  State  ex  reL  Beebe  vs.  Judge,  23  A  31 ;  Stmte  «x  ici. 
Dezutte  vs.  Judge,  24  A.  316. 
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6.  Will  not  issue  where  mandamiis  is  specially  prohibited  by 
law.  Thus  Act  6,  E.  S.  of  1870,  prohibits  any  coort  from 
entertaining  any  application  for  mandamus  to  compel  aud- 
itor of  city  to  issue  warrant  for  payment  of  money. 

state  ex  reL  Oanal  Go.  ts.  Mayor,  80  A.  710;  Klein  vs.  City,  35  A.  781 ;  86 
A.  726;  state  ex  reL  Fernandez  vs.  Judge,  84  A.  875;  State  ex  rel. 
Straus  TS.  Brown,  80  A.  79,  139;  State  ex  rel.  Monasterio  ts.  Admin- 
istrator, 28  A.  790;  State  ex  rel.  Houston  ts.  City,  80  A.  82. 

Aliter  prior  to  1870. 

Pinac  TS.  Mount,  21  A.  852;  18  A.  196;  14  A.  249;  21  A.  870. 

Act  6  of  1870  does  not  bar  enforcement  by  mandamus 
against  city  of  obligations  specially  imposed  by  subse- 
quent legislation  or  prior  contracts. 

state  ex  reL  Asphalt  Go.  ts.  City,  40  A.  806;  102  U.  S.  208;  108  U.  S. 
868;  Saloy  ts.  City,  88  A.  79;  Carriere  ts.  City,  86  A.  687;  State  ex 
reL  Griffin  ts.  City,  83  A.  1179;  State  ex  ifel.  Canal  Co.  ts.  PIls- 
bury,  30  A.  129,  708;  State  ex  rel.  DeLeon  ts.  City,  84  A.  480, 1149; 
State  ex  reL  Klein  ts.  City,  85  A.  781;  Marohand  ts.  City,  87  A. 
19;  Bauman  ts.  City,  88  A.  48. 

6.  And  will  not  issue  where  remedy  is  by  rule,  as  where  can- 
cellation of  mortgages  and  privileges  is  asked. 

state  ex  rel.  FIzts.  Herron,  29  A.  818;  LeTerich  ts.  Prieur,  8  B.  97; 
Frenob  ts.  Prieur,  6  B.  299. 

But  this  doctrine  has  been  overruled. 

Lanaux  ts.  Becorder,  86  A.  975;  SaTage  ts.  Holmes,  15  A.  884; 
State  ex  rel.  Deblleux  ts.  Beoorder,  25  A.  61. 

7.  Will  not  issue  where  proper  showing  is  not  made,  as  where 
there  is  failure  to  charge  judge  with  oppressive  and  illegal 
conduct,  or  with  failure  or  refusal  to  perform  duty,  and 
where  plaintiff  fails  to  allege  absence  or  inadequacy  of 
other  means  of  relief. 

state  ex  rel.  Niobolson  ts.  Judge,  37  A.  842;  State  ex  rel.  Murray  ts. 
Judge,  36  A.  578;  State  ex  rel.  Fix  ts.  Herron,  29  A.  848;  State  ex  reL 
Nolan  TS.  Judge,  9  A.  250;  Hatob  ts.  Bank,  1  B.  470;  State  ex  rel.  Gil* 
mer  ts.  Judge,  38  A.  1201 ;  Stat^  ex  rel.  Hirsch  ts.  Judge,  39  A.  97. 

8.  Will  not  issue  to  enforce  mere  contract  obligation.  Ob- 
ligation must  be  purely  legal, 

state  ex  rel.  New  Orleans  ts.  B.  B.  Co.,  37  A.  689;  State  ex  rel.  McEnery 
TS.  Nicbolls,  42A.222. 

But  obligation  may  still  be  legal,  though  it  arise  from  con- 
tract under  municipal  ordinance. 
Hayes  ts.  Micbigan  B.  B.  Co.,  Ill  U.  S.  237, 

HJ,  B. — ^By  special  law,  certain  contract  obligations  of  corpora- 
tions with  municipal  corporations  may  be  summarily  en- 
forced by  mandamus.     Act  133  of  1888  is  as  follows ; 
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'^  That  in  all  cases  where  any  corporation  has  heretofore 
contracted  with,  or  may  hereafter  contract  with^  or  shall  be 
otherwise  leg^ly  bound  to  any  parish  or  manicipal  corpora- 
tion in  this  State,  with  reference  to  the  paving,  grading, 
repairing,  reconstructing  or  care  of  any  street,  highway, 
bridge,  culvert,  levee,  canal,  ditch  or  crossing,  and  shall 
fail  or  neglect  to  perform  said  contract  or  obligation,  the 
said  parish  or  municipal  corporation,  or  any  officer  thereof, 
or  any  five  tax -payers  thereof,  shall  have  the  right  to  pro- 
ceed by  a  writ  of  mandamus  to  compel  the  performance  of 
said  contract  or  obligation,  or  any  part  thereof,  which  writ 
of  mandamus  shall  be  made  returnable  in  five  days,  shall 
be  tried  by  preference  over  all  other  cases,  without  a 
jury,  in  vacation  as  well  as  in  term  time,  and  in  case  of  an 
appeal  shall  be  tried  by  preference  in  the  appellate  court 

Sec.  2.  That  in  case  any  corporation  shall  fail  or  neglect  to 
comply  satisfactorily  with  any  judgment  against  it  in  such  a 
proceeding  within  the  time  therein  fixed  (which  time  shall 
be  fixed  by  the  court  at  such  period  within  which  the  work 
can  be  reasonably  done) ,  it  shall  be  the  duty  of  the  court,  on. 
contradictory  motion  and  proof  taken,  in  the  same  case,  to 
issue  a  writ  of  distringas  against  said  company,  and  to  ord^ 
the  sheriff  to  do  the  work  required  to  be  done,  and  to  apply 
the  revenues  and  property  of  said  company  to  defray  the 
expenses  incurred  in  executing  the  judgment  of  the  court." 

(a)  This  act  is  constitutionaL 

state  ez  rel.  City  T8.  B.  B.  Co.,  42  A.  660, 15. 

(h)  All  conditions  precedent  must  be  complied  with  by 
the  city  or  municipality. 

state  ex  rel.  City  ts.  B.  B.  Co.,  44  A.  1036. 

(o)  And  liability  of  corporation  must  be  fixed  and  certun. 

City  T8.  North  Eastern  B.  B.  Co.,  44  A.  67. 

9.  Writ  will  not  issue  where  result  would  be  to  give  one  cred- 
itor of  Metropolitan  Police  Board  a  preference  over  others. 

state  ez  rel.  Howard  ys.  Burbank,  22  A.  298. 

10.  Writ  will  not  issue  to  enforce  payment  of  salary  alleged 
to  be  due  professor  in  State  University,  in  advance  of  judi- 
cial determination  of  validity  of  his  claim. 

state  ez  rel.  Sohorten  ys.  Board,  81  A.  711. 

And  so  in  case  of  sherifiTs  bill  when  contested* 

Houston  T8.  City,  80  A.  82. 
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11.  Writ  will  not  issue  to  Auditor  to  levy  a  tax  when  act  di- 
recting it  is  unconstitutional. 

state  ex  rel.  Sohool  Directors  ys.  Jumel,  82  A.  60. 

12.  Will  not  issue  when  duty  of  respondent  is  not  plainly  or 
positively  stated. 

state  ez  rel.  Comerford  ys.  Mayor,  45  A.  278;  State  ex  rel.  N.  O.  Paolflo 
Co.  TS.  Nfoholl8»  80  A.  1217. 

f  j  Disoretion  of  defendant  not  controlled  by  mandamus :  Thtis,  wrii 
toiU  net  i99ue  to  control  matters  resting  purely  in  the  discretion  of. 

1.  Oity  Treasurer. 

state  ez  rel.  Ayerj  ts.  Mount,  21  A.  869. 

2.  State  Treasurer. 

state  ex  reL  Mahan  vs.  Jndge.  22  A.  602. 
8.  Or  Auditor. 

Longstreet  ts.  Johnson,  28  A.  982. 

4.  Police  Jury. 

State  ex  reL  Bonnabel  ys.  Polloe  Jury,  22  A.  611 ;  State  ex  rel.  St.  Martin 
TS.  Folloe  Jury,  29  A.  148;  State  ex  rel.  DaboTal  ts.  Police  Jury,  89  A. 
709;  State  ex  rel.  DaTis  ts.  Police  Jury,  43  A.  1009. 

5,  Directors  of  corporations :  as  to  time  and  manner  of  col- 
lecting stock  subscriptions. 

state  ex  rel.  Scully  ts.  B.  B.  Co.,  28  A.  888. 

«.  Oity  Oouncil : 

As  to  amount  to  be  appropriated  for  Board  of  Health. 

state  ex  rel.  Board  ts.  Oity,  87  A.  894. 

7.  Board  of  liquidation. 

state  ex  reL  Smith  ts.  Board,  28  A.  888 ;  State  ex  reL  Forstall  ts.  Board, 
29  A.  690;  State  ex  reL  Burnett  ts.  Warmoth  et  als.,  23  A.  76,  888; 
State  ex  rel.  Bank  ts.  Board,  27  A.  660;  State  ex  reL  Bank  ts.  Board, 
29  A.  264. 

B.  Oollectors  of  revenue,  who  have  discretion  as  to  propriety 
of  bringing  suite  for  taxes. 

state  ex  reL  Byerly  ts.  Walton,  24  A.  119. 

9.  Inferior  judge. 

state  ex  reL  Gilmer  ts.  Judge,  88  A.  1201;  State  ex  reL  SellesTS.  Judge, 
88  A.  1284 ;  State  ex  rel.  Unbehagen  ts.  Judge,  85  A.  865 ;  State  ex  reL 
New  Orleans  Gas  Light  Co.  ts.  Mayor,  82  A.  268;  Ex  parte  DeGroot,  6 
WalL  497 ;  BxparU  Myra  Clark  Whitney,  13  Pet.  401 ;  Ex  parte  Hoyt,  8 
Pet.  690;  Ins.  Co.  ts.  Adams,  9  Pet.  678;  Seddau  ts.  Templetoxit  7  A. 
126;  Bank  ts.  Webre,  44  A.  1081. 

10.  Oovemor  of  State. 

state  ex  reL  Mississippi  Valley  NaTlgatlon  Co.  ts.  Warmoth,  24  A. 
861 ;  State  ex  reL  OliTier  ts.  Warmoth,  22  A.  1 ;  Mississippi  ts.  John- 
son, 4  WalL  476;  State  ex  rel.  Burnett  ts.  Warmoth,  23  A.  77. 
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11.  Organized  church  with  proper  judicatory — ^when  it  ex- 
pels a  member  after  hearing. 

State  ez  reL  Soares  yb.  Hebrew  Con^^recriUlon,  31  A.  aoS;  State  ez  reL 
Vlerra  ts.  Lnsitanlan  Society,  15  A.  78;  Watson  ts.  Jonet,  IS  WalL 
679. 

12.  District  attorney,  in  bring^ing  suits  in  name  of  paiiBh  w 
State. 

Farrar  ts.  Steele.  81  A.  640. 

18.  And  so  of  Attorney  General,  to  compel  him  to  bring  suit  to 
forfeit  charter  of  corporation. 

state  ez  reL  Lannea  ts.  Attorney  General,  80  A.  964;  Bank  ys.  Douta. 
13  L.  497. 

Bat  alUer  in  cases  of  intrusion  into  office* 

21  A.  660,  710;  22  A.  547;  28  A.  787;  24  A.  148. 

(C)  MinUterial  duty  enforced  by  mandamue: 

Thus  mandamus  lies  against  following  officers  for  the  following 
purposes : 

1.  To  parish  treasurer,  to  pay  expert's  fees  fixed  by  court. 

State  ex  reL  Dardenne  vs.  Judge,  8d  A.  1856;  Barrow  ts.  Treasurer,  A 
A.  514. 

2.  To  comptroller  of  city,  when  his  duty  is  purely  ministeiiil. 

State  ex  rel.  Finac  ys.  Mount,  21  A.  803. 

d.  To  clerk  of  court: 

(a)  To  deliver  copy  of  judgment  leg^y  flnaL 
state  ez  reL  Fairohild  ys.  Stillman,  81  A.  162. 

(b)  To  surrender  books,  papers,  records,  etc.,  to  his  sac- 
cessor. 

state  ez  rel.  Wrotnowski  ts.  Brian,  21  A.  186. 

But  title  to  office  can  not  be  tried  in  such  a  proceed- 
ing. 

state  ez  reL  Jumel  ts.  Johnson,  29  A.  899;  State  ex.  rti. 
Vlenne  ys.  Hyams,  12  A.  719;  State  ez  reL  Sternberg  t*. 
Lagarde,  21  A.  18;  State  ez  rel.  Hero  ys.  Pitot,  21  A.  Mi- 

(e)  Or  to  remove  archives  to  lawful  parish  seat. 

Police  Jury  ys.  Misear,  84  A.  884. 

(d)  To  prepare  transcript. 

U.  S.  YS.  Gomez,  8  Wall.  752. 

But  writ  does  not  lie  to  compel  clerk  to  issae  a  Jl-  />- 
when  no  judgment  exists  as  a  basis  therefor. 

Comptou  YS.  Atrial,  9  A.  496. 
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4.  To  levee  commissioners,  to  levy  a  taz^  but  where  the  cor- 
poration is  extinct,  mandamus  to  another  like  corporation 
with  different  territorial  limits  will  be  denied. 

Backley  vs.  Commissioners,  98  U.  8.  288. 

5.  To  recorder  of  mortgages,  to  cancel  and  erase  privileges 
and  mortgages. 

LananzYS.  Beoorder,86  A.  975;  39  A.  146;  36  A.  61;  Deblleuz  vs.  Be- 
corder,  35  A.  61 ;  Sayage  ys.  Holmes,  15A.  884;11B.54;8B.196. 

(a)  Bat  see  contra : 

state  ez  rel.  Fix  ys.  Herron,  39  A.  818;  LeYeriota  ys.  Prieiir,  8  B.. 
97 ;  Frenoh  ys.  Prleur,  6  B.  3U9. 

(b)  And  where  lien  holders  are  not  made  parties. 

State  ez  rel.  Fiz  ys.  Herron,  39  A.  848. 

(o)  And  summary  remedy  by  mandamus  not  proper  where 
object  is  to  cancel  registry  of  title  to  property. 

WUlis  YS.  Wasey,  41  A.  694;  Baymond  ys.  VlUere,  43  A.  488. 

6.  To  district  attorney,  to  bring  suit  under  intrusion  into  office 
act  to  test  right  to  an  office. 

BerhlU  ys.  Fisk,  34  A.  149;  Hayes  ys.  Thompson,  31  A.  656 ;  State  ez  reL 
Bills  YS.  Lynch,  28  A.  786. 

7.  To  reg^ter  of  voters,  to  appoint  commissioners  and  clerk 
of  elections  from  opposing  parties  as  required  by  law. 

State  ez  reL  Patton  ys.  Judge,  40  A.  890. 

8.  To  corporation : 

(a)  To  transfer  shares  on  its  books. 

state  ez  rel.  Flaisent  ys.  B.  B.  Co.,  38  A.  813. 

(h)  To  issue  certificate  of  shares  to  owner  in  lieu  of  lost 
one. 

Phillips  YS.  Gas  Light  Co.,  35  A.  418. 

9.  To  municipal  corporations,  to  make  elections  as  required 
by  charter. 

State  ez  rel.  Mayor  ys.  Judge,  85  A.  687. 

10.  To  mayor: 

(a)  To  grant  commission  to  officer. 

Hubert  ys.  AuYray,  6  L.  595. 

(h)  To  grant  appeal  from  fine  imposed  by  him  xmder  or* 
dinance. 

state  ez  reL  Cremonlnl  ys.  Judge,  34  A.  1197. 

(c)  To  recognize  lawful  members  of  the  Board  of  Police* 

state  ez  rel.  Denis  ys.  Mayor,  48  A.  105;  State  ez  rel.  Nicholls  ys. 
Mayor,  41  A.  156. 
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(d)  Bnt  mandamna  does  not  lie  to  compel  sigmng  con* 
tract  which  has  been  annulled. 

state  ez  reL  O'Hara  vs.  Heath,  30  A.  618;  36  A.  SXL 

11.  To  board  of  directors  of  bank,  to  admit  other  directors. 
Prienr  A  Labatut  vs.  President  et  aU.,  7 1*.  510l 

12.  To  police  Jory : 

(a)  To  pay  over  to  School  Board  money  erroneondy  ii 

hands  of  parish  treasurer. 

state  ez  reL  Lectae  vs.  Qrler,  35  A.  1148. 

(b)  To  provide  for  new  conrt  house  when  required  bj 
law. 

Watts,  Templeman  et  aL  vs.  Police  Jnry,  11  A.  141. 

(o)  To  levy  a  tax  to  pay  judgment,  but  a  second  tax  vill 
not  be  ordered  until  first  tax  is  fully  collected  or  its  col- 
lection impossible. 

Dnperier  ys.  Police  Jnry,  S'  A.  709. 

But  no  mandamus  lies  to  levy  a  tax  when  relator  hii 
no  contract  as  a  basis  of  claim. 

Fisk  Ts.  Police  Jury,  34  A.  41. 

13.  To  Secretary  of  State,  to  make  compilation  and  promulgt- 
tion  of  election  returns  upon  returns  and  tally  lists  of  le- 
tuming  officers. 

state  ez  rel.  Barbin  vs.  Secretary,  32  A.  579 ;  State  ex  reL  Bienreav  ti. 
Wrotnowski,  17  A.  156;  Hammerick  vs.  Hunter,  14  A.  225;  Parker  va 
Robertson,  14  A.  225. 

14.  To  Gtovemor  of  State,  when  his  duties  are  purely  miniB- 
terial,  but  not  where  slightest  element  of  discretion  ii 
vested  in  him. 

state  ex  reL  Hope  A  Oo.  vs.  Board,  42  A.  647;  State  ex  reL  OUrier  vs. 
Warmotb,  22  A.  L 

15.  To  Board  of  Assessors,  to  place  property  on  their  lists  st 

valuation  lawfully  fixed. 

state  ex  reL  Oity  ts.  Board,  80  A.  26U 

16.  To  State  Treasurer: 

(a)  To  stamp  bonds  under  provisions  of  debt  ordinaoeo 

of  Constitution  1879. 

State  ex  reL  Scayer  vs.  Burke,  83  A.  968. 

(b)  To  pay  out  money  properly  appropriated. 

state  TS.  Bordelon,  6  A.  68. 
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{oj  To  pay  warrants  in  proper  caseB. 

Bcuyer  vs.  Burke,  88  A.  9G9;  State  ex  rel.  Longstreet  vs.  Treas- 
urer, 38  A.  983 ;  State  ex  reL  Merle  T8.  Treasurer,  26  A.  183 ;  14  A. 
231;  Baldwin  ys.  Dubuolet»  37  A.  39;  University  ▼■•  Burke, 
86  A.  487. 

(d)  But  no  mandamus  lies  against  treasurer  to  pay  war- 
rants: 

(al)  When  warrant  has  not  been  drawn. 

State  ex  reL  Plnao  ys.  Mount,  21  A.  362. 

(hi)  When  general  fund  is  inadequate  to  pay  all 
warrants  on  it. 

state  ex  reL  Boyer  vs.  Treasurer,  82  A.  177. 

(el)  When  funds  warranted  on  are  not  yet  in  hands 
of  treasurer. 

state  ex  reL  Hlllman  ys.  Dubuclet,  34  A.  16;  State  ex  reL 
Howard  ys.  Board,  22  A.  396. 

(e)  Nor  will  mandamus  lie  where  suit  is  really  ag^ainst 
the  State  without  legislative  consent. 

state  ex  rel.  Hart  ys.  Burke,  88  A.  496 ;  Attorney  General  ys. 
Lazarus,  40  A.  888;  Louisiana  vs.  Jumel,  107  U.  S.  738;  State 
YS.  Burke,  84.  A.  648. 

17.  To  Auditor  of  Public  Accounts : 

(a)  To  draw  warrants  in  proper  cases  involving  no  dis- 
cretion. 

state  YS.  Bordelon  et  al8.,6  A.  68;  State  ex  rel.  MoOurley  ys.  Audi- 
tor,  37  A.  429;  U.  S.  ex  reL  Stokes  ys.  Keadali,  12  Peters,  624; 
State  ex  reL  Moss  ys.  Jumel,  81  A.  142;  State  ex  reL  Campbell 
YS.  Steele,  87  A.  868;  State  ex  reL  Oollens  ys.  Jumel,  80  A.  861 ; 
Ments  YS.  Auditor,  28  A.  47;  Printing  Co.  ys.  Clinton,  28  A.  72. 

(h)  AlUer  where  there  are  ho  funds  on  hand  to  pay. 

state  ex  rel.  Syme  ys.  Calhoun,  27  A.  167. 

18.  To  Register  of  land  office: 

To  prepare  papers  for  patents,  etc. 

state  ex  rel.  McBnery  ys.  NiohoUs,  42  A.  308L 

19.  To  election  officers : 

Directing  the  holding  of  proper  election  provided  by  law. 
state  ex  reL  Mayor  ys.  Judge,  86  A.  687;  State  ex  reL  Denis  ys. 
Mayor,  48  A.  104. 

20.  To  city  treasurer  of  New  Orleans: 

(a)  To  place  judgment  duly  registered  with  comptroller 
on  next  annual  budget  after  registry. 

state  ex  rel.  Carondelet  NaYlgation  Ca  ys.  Mayor,  80  A.  707;  Id. 
YS.  Id.,  80  A.  139;  87  A.  629;  88  A.  48. 
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(h)  Bat  it  is  not  the  daty  of  treasurer  and  comptroller  \» 
levy  a  separate  tax  to  pay  such  registered  jadgmenti 
They  have  a  discretion — ^not  to  be  controlled  by  mm- 
damns — ^to  pay  Judgments  from  funds  let  apart  for  con- 
tingent expenses. 

State  ex  reL  Carondelet  Navlgatf on  Co.  rs.  Mayor,  10  A.  IB. 

(o)  And  where  judgment  is  null  and  void  on  face,  it  can- 
not be  budgeted  under  mandamus, 
state  ez  reL  Canal  Co.  Tt.  City,  85  A.  68. 

(d)  No  creditor  since  Act  6  of  1870  can  obtain  mandamv 

to  auditor  to  warrant  and  to  treasurer  to  pay  wunoi 

whether  his  claim  be  liquidated  or  unliquidated. 

state  ez  reL  Straus  Tt.  Brown,  Administrator,  80  A.  78;  KvgiKi 
▼8.  City,  86  A.  m. 

(e)  Previous  to  Act  6  of  1870,  mandamus  frequently  le* 
sorted  to  in  order  to  compel  comptroller  and  treasorer 
to  respectively  warrant  and  pay  registered  diiDi 
against  city. 

state  ez  reL  ATery  vs.  Mount.  31  A.  8S9;  State  ez.  reL  Plnieti. 
Mount  et  aL,  31  A.  862;  Shaw  ye.  Hnvell,  18  A.  196;  Parker.  Sbtf- 
Iff,  YS.  Robertson,  Auditor,  14  A.  249. 

(f)  And  mandamus  lies  against  treasurer  to  tarn  over  to 
Board  of  Liquidation  all  property  not  dedicated  to 
public  use. 

State  ez  reL  Board  of  Liquidation  ts.  City,  86  A.  S34. 

21.  To  Board  of  Liquidation.     To  compel  or  prohibit  foodiil 
evidences  of  State  indebtedness. 

80  A.  816;  80  A.  1856;  81  A.  378;  Meyers  vs.  Board  of  Uqniditioo,  •  ^ 
124;  89  A.  827;  89  A.  848;  89  A.  895;  40  A.  821 ;  40  A.  879. 

22.  To  sherifP  to  release  a  slave  from  imprisonment 

Ney  TS.  Blohard,  15  A.  608. 

28.  To  recorder  in  New  Orleans : 

(a)  To  compel  allowance  of  appeal  in  proper  caaei. 

Stinson  TS.  Becorder,  41  A.  628. 

But  not  in  unappealable  cases. 

89  A.  841. 

(b)  To  compel  recorder  to  examine  accused,  thoQ^^ 
vestigatfon  also  be  pending  before  a  grand  jury. 

Matranga  ts.  Beoorder,  43  A.  109L 
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(D)  To  what  offloera  writ  directed:  writ  directed  to  tkoee  who  alone 
can  obey  it : 

1.  Mayor  not  mandamiiBed  to  do  what  pertains  to  conncil. 

state  ex  rel.  Eneeland  vs.  Shreveport,  39  A.  668. 

2.  Nor  assessor  and  tax  collector  to  assess  a  tax.  Proper  de- 
fendant is  police  jory. 

State  exreL  Nelson  ts.  Fonmet,  80  A.  1108. 

8.  Nor  will  comptroller  and  treasurer  be  ordered  to  perform 
daty  imposed  on  council. 

state  ex  reL  Asphalt  Oo.  vs.  Olty,  40  A.  399. 

4.  Nor  can  Board  of  Levee  Ck>mmissioners  be  mandamosed  to 
co^^ct  a  tax ;  their  functions  and  powers  being  confined  to 
its  levy. 

Galther  ts.  Tax  Ck>llector,  40  A.  868, 

(E)  Summary  trial  of  mandamus: 

Mandamus  entitled  to  summary  triali  but  opposite  party 
must  have  notice. 

Say  age  ys.  Holmes,  15  A.  885;  15  A.  178. 

(F)  Trial  in  vacation: 

Only  district  courts  can  try  mandamus  in  chambers  during 

vacation. 

State  ex  rel.  Southern  Bank  ts.  Judge,  33  A.  681. 

831 .  Other  Relief  No  Bar— When— This  order  may  be 
issued  at  the  discretion  of  the  judge,  even  when  a  party- 
has  other  means  of  relief ,  if  the  slowness  of  ordinary  legal 
forms  is  likely  to  produce  such  a  delay  that  the  public 
good  and  the  administration  of  justice  will  suffer  from  it* 

832.  To  Individuals,  Corporations  or  Judges — This  or- 
der may  be  directed  to  individuals,  whether  holding  offices 
or  not,  to  corporations  and  to  judges  of  inferior  tribunals. 

833.  To  Individuals  or  Officers — ^When — It  may  be  di- 
rected to  a  simple  individual,  as  to  the  heirs  or  other  legal 
representatives  of  a  deceased  public  officer,  or  to  such 
officer  himself ,  if  he  be  alive,  or  has  resigned,  or  been  re- 
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moved,  to  compel  them  to  deliver  to  the  successor  of  such 
officer  the  papers  and  other  effects  belonging  to  his  office. 

state  ex  reL  WrotnowskI  vs.  Bryan,  21  A.  188. 

834.  To  Pttblic  Officers— It  may  be  directed  to  public 
officers  to  compel  them  to  fulfil  any  of  the  duties  at- 
tached to  their  office,  or  which  may  be  legally  required  ol 
them. 

Mandamus  lies  only  to  the  public  officer  who  has  the  powei 
of  obeying. 
Thus,  mandamus  will  not  issue  to  mayor  when  thing  de- 
manded lies  only  in  power  of  common  council. 

state  ez  rel.  Kneeland  ts.  Judge,  29  A.  669. 

835.  To  Corporations — When — It  may  be  directed  to  ail 
corporations  established  by  law : 

1.  To  Make  Elections — To  compel  them  to  make  elec- 
tions and  perform  the  other  duties  required  by  their 
charter. 

2.  To  Recognize  Rightful  Members —To  compel  them 
to  receive,  or  restore  to  their  functions,  such  of  their  mem- 
bers as  they  shall  have  refused  to  receive,  although  legaflj 
chosen,  or  whom  they  shall  have  removed  without  suffi- 
cient cause. 

836.  By  What  Courts  Issued— This  order,  in  all  the 
above  mentioned  cases,  can  only  be  issued  by  courts 
ivhose  jurisdiction  in  civil  matters  exceeds  one  hundred 
•dollars,  exclusive  of  interest. 

Petition  for  mandamus  most  show  matter  involving  enough 
to  give  court  jurisdiction. 

state  Ts.  Judge,  7  A.  184 ;  Pliqae  ys.  Bellome,  2  A.  298 ;  State  t«.  Jadg% 

7  A.  289. 

837.  To  Judges — When — It  may  be  directed  more  par- 
ticularly to  judges  of  inferior  courts,  commanding  them 
to  render  justice  and  to  perform  the  other  duties  of  their 
office  conformably  to  law. 
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(A)  To  what  courts  mandamus  lies: 

1.  To  court  of  appeals  in  proper  cases — e,  j/.,  to  tary  ease  right- 
fully within  their  jurisdiction. 

state  ex  rel.  Harper  vs.  Judge,  83  A.  1036;  State  ex  rel.  Winter  &  Hon- 
ter  TS.  Judges,  96  A.  1096;  Lemle  ra.  Ronton.  Sheriff,  83  A.  1009;  State 
ex  rel.  Ins.  Go.  vs.  Mayo,  83  A.  1070;  State  ex  rel.  Ck>bb  &  Onnby  ys. 
Judges,  32  A.  744 ;  state  ex  rel.  McGee,  Snowden  ftViolett  tb.  Judges,. 
8H  A.  183;  State  ex  reL  Gilmer  ys.  Judges,  88  A.  1201;  87  A.  109;  88  A. 
868. 

Bat  not  when  said  court  finds  on  examination  that  the 
claim  is  inflated  to  give  jurisdiction. 

state  ex  rel.  Bauooudray  vs.  Judge,  41  A.  1018. 

(B)  Mandamtis  lies  to  lower  Judge : 

1.  To  compel  him  to  gi*ant  saspensive  appeal  in  proper  cases. 

State  ex  rel.  Polioe  Board  vs.  Judge,  21  A.  741;  40  A.  607;  State  ex  rel. 
Jorda  vs.  Judge,  29  A.  776 ;  State  ex  rel.  B.  B.  Co.  ys.  Judge,  34  A.  864 ; 
State  ex  rel.  Upton  vs.  Judge,  37  A.  830;  State  ex  rel.  Bell  vs.  Judge, 
86  A.  886;  State  ex  rel.  Fassman  vs.  Judge,  22  A.  200;  Bagur  vs.  Judge, 
24  A.  599;  39  A.  341 ;  State  ex  rel.  Dardenne  vs.  Judge,  28  A.  889;  Coons 
vs.  Judge,  23  A.  29;  State  ex  rel.  Crescent  City  Bank  vs.  Judge,  17  A. 
188;22  A.  200;23A.  29;21  A.  65;  41  A.  1140;  35  A.  746;  85  A.  212;  85  A.  887; 
86  A.  210;  36  A.  301;  24  A.  699,  736;  22  A.  90;  23  A.  718;  22  A.  119, 120;  86 
A.  i^l. 

And  pendency  of  mandamus  to  compel  allowance  of  ap- 
peal suspends  prescription  of  appeal. 

Ready  vs.  City,  27  A.  170;  but  see  C.  P.  698,  (A)  No.  7. 

2.  To  probate  a  will. 

State  ex  rel.  Bemendo  vs.  Judge,  17  A.  189. 

8.  To  try  or  decide  case,  where  he  has  jurisdiction  and  refuses 

to  act. 

state  ex  rel.  Merchants'  Ins.  Co.  vs.  Judges,  88  A.  1070 ;  State  ex  reL 
Winter  &  Hunter  vs.  Judge,  83  A.  1096;  State  ex  rel.  McGee,  Snowden 
ft  Violet  vs.  Judges,  88  A.  180;  State  ex  rel.  Cobb  A  Gunby  vs.  Judges. 
32  A.  774;  State  ex  rel.  Harper  vs.  Judges,  88  A.  868;  State  ex  rel. 
Gilmer  vs.  Judges,  88  A.  1201;  25  A.  160, 227;  27  A.  702;  80  A.  166;  4  R. 
227;  State  ex  rel.  Isaacson  vs.  Judge,  84  A.  74;  State  ex  reL  Chap- 
man vs.  Judge,  20  A.  680;  State  ex  reL  Tooreau  vs.  Judge,  17  A.  262. 

4.  To  try  and  decide  exception  tending  to  dismiss  the  salt,  «» 

plaintiff's  right  to  sue. 

state  ex  rel.  Marks  vs.  Judge,  82  A.  296. 

5.  To  grant  an  injunction  in  cases  involving  no  discretion — 
e.  g.,m  cases  stated  in  0.  P.  298  to  802. 

state  ex  rel.  Jacobs  vs.  Judge,40  A.  206;  State  ex  rel.  Oaynor  vs.  Judge, 
38  A.  924 ;  New  Orleans  vs.  Telegraph  Co.,  87  A.  671 ;  State  ex  reL 
Murray  vs.  Judge,  86  A.  678;  Beebe  vs.  Guinault,  29  A.  796. 
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(a)  Bat  not  where  proper  showing  is  not  made. 
State  ex  reL  Nicholson  vs.  Jadge,  87  A.  843. 

(b)  Or  where  element  of  discretion  appears. 

state  ex  reL  Raymond  vs.  Judge.  41  A.  961. 

6.  To  decide  a  case  if  he-  fail  to  do  so  within  reasonable  time. 
Delay  of  five  months  amounts  to  denial  of  justice. 

State  ez  reL  Martin  vs.  Jadge,  S7  A.  610;  Life  Ins.  Ck>.  rs.  Adunt,! 
Peters,  605;  State  vs.  Judge,  14  L.  488;  State  rs.  Judge,  4  B.  51;  Stan 
Ts.  Judge,  4  B.  227 ;  State  ez  reL  Woods  ts.  Judge,  37  A.  703;  State  a 
reL  Tnrpin  vs.  Judge,  18  A.  481;  Life  and  Fire  Ins.  Oo.  tb.  Hein  of 
Wilson,  8  Pet.  391 ;  State  ez  reL  Mesteyer  ts.  Judge,  86  A.  818. 

Act  72  of  1884,  p.  94.,  provides  that  district  judges  and 
judges  of  city  courts  must  decide  cases  within  thirty 
days  after  submission. 

7.  To  compel  execution  of  mandate  of  Supreme  Court. 

Ooz*  Bzeoutors  ts.  Tbomas,  11  L.  989;  Sentell  vs.  Judge,  38  A.  31 

8.  To  compel  signing  of  bill  of  exception. 

state  TS.  Judge,  18  A.  484;  Bx parte  Orane,  6  Peters,  190;  Ex  parte  Bni- 
street,  4  Pet.  103;  State  ez  reL  Mullen  ts.  Judge,  83  A.  104J;  Ststesi 
reL  Wyly  ts.  Judge,  85  A.  248;  Broussart  ts.  Trahan,  8  M.  714;  Stali 
TS.  Gunter,  80  A.  686;  17  A.  387;  36  A.  67. 

'9.  To  compel  judge  to  try  case  alone  when  no  jury  allowed 
by  law. 

state  ez  reL  Ohtsm  A  Boyd  ts.  Judge,  84  A.  1177. 

And  generally  when  he  declines  to  try  the  case  on  aa 
erroneous  determination  of  a  question  of  practice  pre* 
liminary  to  whole  case. 

Id. ;  High,  Sz.  Bern.,  Sec.  161 ;  Sx  parte  Bradstreet,  7  Peters,  48^ 
U.  S.  TS.  Judge  Peters,  6  Cranoh,  116;  State  ez  reL  Oobes  n. 
Judge,  41  A.  41. 

10.  To  compel  judge  ad  hoo  to  try  case  when  he  is  wiUing  te 
act  in  case. 

state  ez  rel.  Perohe  ts.  Judge,  85  A.  60S. 

But  not  where  judge  ad  hoo  declines  to  sit  on  case  at  all, 
or  where  his  appointment  is  contested. 

See  chapter  on  "Recusation;"  State  ez  reL  Perche  ts.  Judge,  B 
A.  608;  State  ez  reL  Fuqua  ts.  Judge,  39  A.  816^ 

11.  To  compel  judge  to  certify  a  record. 

Bass  TS.  Barton,  13  L.  438. 

12.  To  compel  probate  judge  to  appoint  an  under-tntor  aad 
order  a  family  meeting. 

state  TS.  Judge  Bermudez,  14  L.  479;  but  see  State  ex  reL  MiUa«4ia 
TS.  Judge,  16  A.  113 ;  State  ez  rel.  Turpin  ts.  Judge,  18  A.  481 ; 
rel.  Simmons  ts.  Judge,  18  A.  488. 
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13.  To  compel  jadge  to  reduce  to  writing,  and  sign  and  enter 
of  record  for  appeal,  if  proper,  his  judgment  of  refusal  to 
receive  special  mortgage  of  tutor  and  annul  general  mort- 
gage. 

state  ex  rel.  OastlUe  ys.  Judge,  15  A.  164. 

14.  To  compel  judge  to  allow  writ  of  execution. 

Staflord  ts.  Bank  of  Louisiana,  17  How.  276. 

16.  To  sign  judgment. 

state  ex  rel.  B.  B.  Co.  ys.  Judge,  85  A.  218;  State  ez  reL  Dlzon  Ti.  Judge. 
26  A.  119. 

But  not  where  a  motion  for  new  trial  is  pending. 

State  ex  rel.  Wentz  ys.  Judge,  86  A.  878. 

16.  To  allow  bonding  proceeds  of  attached  property  sold  in 

limine, 

state  ex  rel.  Blooh  A  Bro.  tb.  Judge,  44  A.  88. 

17.  To  hold  terms  of  court  at  proper  parish  or  county  seat. 

state  ex  reL  Police  Jury  vs.  Judge,  48  A.  127. 

18.  To  restore  attorney  wrongfully  debarred. 

^a;par(a  Bradley,  7  Wall.  864. 

f€)  MaTidamua  does  not  Ue  to  Unoer  Judge: 

1.  To  compel  him  to  decide  exceptions  referred  to  merits. 

state  ex  reL  Bryant  ▼■.  Judge,  86  A.  112. 

2.  To  compel  issuance  of  injunction  in  cases  where  he  has 
discretion. 

State  ex  rel.  Savage  vs.  Judge,  88  A.  916;  State  ex  reL  Beebevs.  Judge, 
28  A.  906;  Bank  ts.  Webre,  44  A.  1081. 

But  in  certain  cases  he  has  no  discretion  and  must  issue. 

Murray  ▼■•  Judge,  86  A.  578. 

3.  To  compel  him  to  grant  appeal  from  me^re  interlocutory 
judgment  causing  no  irreparable  injury  though  such  inter- 
locutory judgment  be  signed. 

State  ex  reL  Pflug  ts.  Judge,  86  A.  766;  28  A.  218. 

(a)  Or  to  grant  suspensive  appeal  when  none  is  allow- 
able. 

Schwartz  vs.  Judge,  41  A.  241 ;  Oommagere  vs.  Judge,  22  A.  116;  88 
A.  269;  Sternberg  TS.  Lagarde,21  A.  18;  Telegraph  Company  yt. 
Judge,  21  A.  728. 

(b)  Or  where  time  has  expired. 

Dulie  vs.  Judge,  41  A.  1140. 

4.  To  control  his  judicial  discretion  not  arbitrarily  exercised. 

(a)  As  to  determine  legality  of  return  of  votes  cast. 

state  ex  reL  Horsch  vs.  Judge,  83  A.  268;  ^xparfe  Slooomb,  19 
How.  18;  State  ex  reL  Blaokman  vs.  Strong,  32  A.  178. 
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(b)  Or  to  ratify  appointment  of  deputy  sherilT. 

state  ys.  Read,  41  A.  74. 

5.  To  compel  judge  to  decide  in  a  particular  manner. 

state  ex  reL  Grouegal  vs.  Jadge,  17  A.  328;  State  ex  rel.  ICllaodoa  rt. 
Judge,  15  A.  118;  State  ex  reL  Capples  vs.  Judges,  31  A.  1016;  State  ex 
rel.  New  Orleans  vs.  Judge,  82  A.  549;  54  A.  74. 

(a)  As  to  order  judge  to  appoint  tutor  and  under-tafov 
recommended  by  family  meeting. 

State  ex  reL  Turpin  ys.  Judge.  13  A.  481 ;  State  ex  reL  Slmmoiis 
vs.  Judge,  U  A.  483. 

(b)  As  to  reduce  a  bond  for  release  of  sequestxation. 

State  ex  reL  Beaton  vs.  Judge,  26  A.  116. 

(o)  To  appoint  certain  persons  members  of  a  family  meet- 
ing. 

Succession  of  Bothlck,  43  A.  653. 

(d)  To  homologate  proceedings  of  family  meeting,  though 
he  could  be  compelled  to  act  one  way  or  the  other. 

state  ex  rel.  Ames  ys.  Judge,  82  A.  800 ;  State  ex  reL  Laminaii  ra 
Judges,  84  A.  1115 ;  State  ys.  Judge,  6  B.  161 ;  7  A.  184. 

(e)  To  compel  judges  to  approve  salary  for  a  partacolar 
amount  of  clerk  of  court  when  refusal  to  so  approve 
is  based  on  their  interpretation  of  the  law. 

state  ex  reL  Luminals  ys.  Judges,  84  A.  1115. 

6.  To  dissolve  injunction  on  bond. 

State  ex  reL  Steamship  and  Lottery  Oo.  ys.  Judge,  38  A.  766^ 

7.  To  compel  judge  ad  hoc  to  try  a  case  when  the  validity  of 

his  appointment  is  pending  on  suspensive  appeaL 
state  ex  rel.  Perche  ys.  Barhart,  Judge  ad  Aoc,  85  A.  601. 

8.  To  compel  court  of  appeals  to  reinstate  case  which  (bav- 
ing  full  jurisdiction)  it  has  dismissed. 

state  ex  reL  Forman  ys.  Judge,  87  A.  lU. 

9.  To  compel  district  judge  to  appoint  attorney  to  try  re- 
cused case,  when  there  is  judge  of  concurrent  juriadictioB, 
not  recused. 

state  ex  rel.  Hardenburger  ys.  Judge,  85  A.  1007. 

10.  To  compel  judge  to  issue  order  of  seizure  and  sale,  thoogk 
he  might  be  directed  to  act  on  application. 

State  ex  reL  Wise  ys.  Taylor,  82  A.  977. 

11.  To  compel  judge  to  issue  execution  on  a  conditional  judg- 
ment when  fulfilment  of  potestative  condition  not  ahova 
in  lower  court. 

state  ex  reL  Heptlng  ys.  Judge,  88  A.  658. 
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12.  To  compel  jadge  to  rescind  order  dismissing  an  appeal 
for  insufficiency  of  surety. 

state  ez  reL  Menge  vs.  Judge,  86  A.  MO;  21  A.  44. 

(D)  Mandamus  lies  to  offloera  exeroisirhg  quasi  Judicial  funcHont. 

1.  Funding  Board  may  be  mandamnsed  to  fnnd  interest  and 

principal  of  Judgment  against  Oharity  Hospital, 
state  ex  reL  Smith  A  McKenna  ts.  Board,  84  A.  197. 

2.  Mayor  of  city  may  be  mandamnsed  to  grant  suspemdve 

appeal  from  Judgment  rendered  by  him  fining  offender 

under  ordinance  charged  with  unconstitutionality, 
state  ex  reL  Cremonlni  vs.  Judge,  84  A.  1197. 

838.  To  Judges— When — In  this  case,  the  order  (or 
writ  of  mandamus)  issues  not  only  when  the  judges  of 
inferior  courts  are  guilty  of  a  denial  of  justice,  unreason- 
able delay  in  pronouncing  judgment  on  causes  before 
them,  but  also  if  they  refuse  or  neglect  to  perform  any  of 
the  duties  required  of  them  by  law,  or  which  may  enable 
the  superior  courts  to  exercise  their  appellate  jurisdiction. 

839.  Restriction  as  to  Appellate  Jurisdiction — It  is 
only  the  court  which  exercises  appellate  jurisdiction  over 
an  inferior  court,  that  can  direct  to  the  latter  an  order  to 
perform  any  of  the  duties  belonging  to  it. 

The  restriction  in  this  article  is  remoTed  quoad  Supreme 
Oourt  by  Art.  90  of  Constitution. 

See  a  P.  838,  "A." 

840.  Petition  and  Oath — ^The  party  wishing  to  obtain 
an  order  in  any  of  the  cases  mentioned  in  this  paragraph, 
must  apply  to  any  competent  tribunal  by  petition,  stating 
the  nature  of  his  right,  or  of  the  injury  he  sustains,  or  of 
the  denial  of  justice  which  he  experiences,  and  shall  make 
oath  of  the  truth  of  the  facts  thus  alleged. 

1.  Application  for  writ  must  be  by  petition — ^not  by  answer. 

Bishop  T8.  Marks,  16  A.  147. 

2.  Prayer  for  order  commanding  is  equivalent  to  prayer  for 

mandamus. 

State  ex  reL  Dardexme  ts.  Judge,  88  A.  18S8. 

641 


841-842  Mandamus. 

8.  In  the  United  States  Supreme  Court,  practice  for  obttimng 
mandamus  is  to  proceed  by  rule. 

Ins.  Oo.  vs.  Adams,  9  Peters,  671. 

4.  Affidavit.    Oath  necessary,  and  want  of  it  is  not  cured  bj 
affidavit  to  supplemental  petition. 

Fisk  Ys.  Folioe  Jury,  88  A.  29;  Bishop  ys.  Marks,  15  A.  147;  LelanA  ts. 
Bose,  10  A.  415 ;  U.  S.  vs.  Triggs,  11  P.  178 ;  Ex  parU  Poultney,  U  P.  ITS; 
81  A.  802. 

841.  Alternative  Writ — The  court  to  which  the  com- 
plaint is  addressed,  if  it  thinks  there  is  ground  for  inter- 
posing its  authority,  shall  issue  an  order,  addressed  to  the 
party  or  to  the  inferior  judge  against  whom  the  complaint 
is  made,  by  which  he  shall  be  directed  to  do  what  has 
been  demanded  of  him,  or  show  cause  to  the  contrary ,^. 
within  a  certain  time  after  the  service  of  the  order,  to  be 
fixed  by  the  court. 

(A)  Return  of  respondent: 

1.  Plaintiff  may  traverse  same  or  may  rely  upon  its  ioniffi- 
ciency  upon  the  face  of  the  papers. 

state  ex  rel.  Vlerra  ts.  Judge,  15  A.  78. 

2.  Untraversed  return  is  accepted  as  true. 

Soares  ys.  Hebrew  Congregation,  80  A.  209. 

8.  Return  should  contain  full  defence. 

Bf  envenu  ts.  Wrotnowski,  17  A.  156 ;  SaTage  ts.  Holmes,  15  A.  SSft;  Shsv 
vs.  Howell,  18  A.  19B 

(B)  Trial  summary ,  id, 

842.  Return  or  Answer  to  Writ — If,  on  the  day  as- 
signed for  answering  the  order,  the  party  or  judge  to 
whom  it  is  directed  answers  and  states  sufficient  reasoe 
to  justify  his  conduct,  the  complaint  shall  be  dismissed, 
and  the  petitioner  sentenced  to  pay  costs. 

1.  Return  to  mandamus:  traverse: 

Applicant  may  traverse  on  trial  of  merits  withoat  fomsl 

replication;   or  applicant  may  rely  upon  legal 

ciency  of  return. 

state  ex  rel.  Vierra  ys.  Lusi^anla  Sooietj,  15  A.  78;  5  A. 
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2.  Answer  to  mandamus  should  contain  fall  written  defence, 
whether  it  involve  exceptions  or  merits. 

Shaw  T8.  Howell,  18  A.  196;  81  ▲.  802. 

843.  When  Answers  Insufficient — ^Peremptory  Writ — 

But  if  the  answer  is  considered  insufficient,  then  a  per- 
-emptory  mandate  shall  issue,  ordering  the  party  or  inferior 
judge  to  do  what  has  been  demanded  of  him,  and  if  he 
•does  not  obey,  an  order  of  arrest  shall  issue,  and  he  shall 
•be  imprisoned  until  he  has  rendered  obedience  to  the 
mandate. 

26  A.  88. 

^A)  Enforcement  of  mandamus: 

1.  Obedience  to  mandate  not  enforced  by  fieri  f ados  though 
mandate  order  respondent  to  pay  over  certain  sum. 

state  ex  rel.  Board  of  Polloe  ts.  Jadge,  21  A.  741. 

2.  Mandamus  against  judge  enforced  by  imprisonment. 

state  ex  rel.  Martin  ts.  Jadge,  87  A.  614;  State  ts.  Williams,  7  B.  252. 

8.  And  so  against  members  of  city  council. 

state  ex  rel.  Baaman  tb.  Jodge,  88  A.  41;  Ck>mnil88loner8  of  Leayen- 
worth  TB,  Sellew,  99  U.  S.  628. 


844.  Service   of   Writ  —  Disobedience  —  Distring^ 

"When  the  mandate  directing  the  performance  of  a  specified 
-act  shall  have  issued  against  a  corporation,  the  notice 
^hall  be  served  on  the  mayor  or  presiding  officer  of  such 
-corporation ;  and  if  the  corporation  or  the  body  of  direc- 
tors disobey  the  order,  it  shall  be  punished  for  the  con- 
tempt by  the  sequestration  of  its  revenue,  (writ  of  dis- 
Jringasy)  until  it  yield  obedience  to  the  mandate. 

§2. 

Of  the  Order  Forbidding  Further  Proceedinge  in  a  Suit  (Writ  of 

ProhibUion). 

845.  Writ  of  Prohibition— This  mandate  only  issues  to 
<;ourts  of  inferior  judges  which  exceed  the  bounds  of  their 
Jurisdiction. 
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(A)  Not  a  wrU  of  right: 

Writ  iMues  only  on  strict  oompliance  with  law  and  in  •oond 
discretion  of  conrt. 

state  ex  rel.  Osbomvs.  Judge,  85  ▲.S98;  State  ex  reL  mienn, 
Jadflre,  21  A.  I2t;  State  TS.  Jadge,  19  L.  1»;  State  ex  reL  FoUeCtn. 
Judge,  83  A.  1188;  State  ex  rel.  Cummliigs  ts.  Jodge,  9  A.  861;  8Catt 
ex  reL  Ooont  ts.  Judge,  27  A.  886 ;  State  ex  reL  Seld  Ta.  TOoriMt,  • 
A.M8. 

(B)  What  eourU  will  i89ue: 

Prior  to  Ck>nstitntion  of  1879,  Supreme  Ck>iiit  conld  iwofr 

writ  of  prohibition  only  where  it  had  appellate  Jnrisdictioa. 
state  ex  reL  Foulhouse  ts.  Judge,  13  A.  618;  State  ex  reL  Booehi  ti^. 
Judge,  46  A.  682;  Bush  ts.  Head,  22  A.  459;  Hart  ts.  Hosa,  28  A.  517; 
State  ex  reL  Oaballero  ts.  Judge,  25  A.  881. 

Aliter  nnder  Art.  90,  Oonstitution  1879. 
state  ex  reL  LeBlano  ts.  Justice,  41  A.  906. 

(O)  To  what  courts  writ  wiU  i$9ue: 

1.  To  conrt  of  appeals  where  it  exceeds  its  rightfnl  jorisdic* 

tion. 

state  ex  reL  Millard  ts.  Judge.  40  A.  771. 

2.  To  justice  of  the  peace  exceeding  his  jurisdiction. 

state  ex  reL  LeBlaao  ts.  Justloe,  41  A.  906. 

846.  Writ  Issues  from  Appellate  Court — It  is  an  order 
rendered  in  the  name  of  the  State,  by  an  appellate  court 
of  competent  jurisdiction,  and  directed  to  the  judge  and 
to  the  party  suing  in  a  suit  before  an  inferior  court,  for- 
bidding them  to  proceed  further  in  the  cause,  on  the 
ground  that  the  cognizance  of  the  said  cause  does  not 
belong  to  such  court,  but  to  another,  or  that  it  is  not  com- 
petent to  decide  it. 


(A)  Supreme  court  directing  the  writ  to  lower  court  need  not  he 
^Dith  appeUaie  Jurisdiction  in  the  particular  case  in  which  the  «HI 
iss%tes. 

Art.  90  of  Oonstitntion  of  1879  emancipated  Supreme  Ooort 
from  restriction  as  to  appellate  jurisdiction. 

See  onU,  "Mandamus." 

(B)  Courts  other  than  Supreme  Court  can  not  issue  except  in  aid  s/ 
their  appellate  jurisdiction. 

a  P.  846. 
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^0)  When  writ  will  not  i8sue: 

L  When  remedy  is  by  appeal. 

state  ex  rel.  Hernandez  ts.  Monroe,  88  A.  938;  State  ex  rel.  Gin  Mf^. 
Co.  TS.  Jadflre,  84  A.  783;  State  ex  rel.  SInnott  vs.  Judge,  83  A.  6S8; 
State  ex  rel.  Berthood  vs.  Judge,  84  A.  783;  State  ex  reL  FoUett  ▼■• 
Judge,  83  A.  U8S;  State  ex  rel.  Gill  ts.  Tlssot,  84  A.  90;  State  ex  reL 
New  Orleans  TS.  Judge,  86  A.*  730;  State  ex  reL  D'Mesa  ts.  Judge,  31 
A.  133;  State  ts.  Judge,  11  A.  696;  8  A.  93;  113  A.  698;  State  ex  reL 
Zimmerman  ts.  Judge,  84  A.  653:  State  ex  reL  Hans  ts.  Judge,  86  A. 
769;  State  ex  reL  Falrex  TS.  Judge,  83  A.  937;  State  ex  reL  Bedford 
TS.  Judge,  3  B.  666 .  State  ex  rel.  Chandler  ts.  Judge,  44  A.  667 ;  State 
ex  reL  Goooh  ts.  Justice,  88  A.  968;  Wood  A  Bro.  ts.  Judge.  88  A.  877; 
Berthoud  ts.  Judge,  84  A.  782;  State  ex  rel.  Bothick  ts.  Judge,  44  A. 
399;  State  ex  reL  Morere  ts.  Judge,  44  A.  1100;  State  ex  rel.  Beid  ts. 
Foumett,  46  A.  943;  State  ex  reL  Callahan  ts.  Judges,  46  A. 

2.  Where  proper  remedy  is  by  iDjunction,  as  where  judge 
rescinds  order  for  suspensive  appeal  and  issues  execution. 

state  ex  reL  Oientat  ts.  Judge,  83  A.  1814. 


-8.  Where  jurisdiction  has  not  been  usurped — e.  g. : 

(a)  When  court  has  jurisdiction. 

state  ex  reL  Walker  A  Merz  ts.  Judge,  89  A.  183;  State  ex  rel. 
Patton  TS.  Judge  40. A.  898;  State  ex  rel.  Maxwell  ts.  Mc- 
Dowell, 48  A.  1198;  State  ex  rel.  Raymond  ts.  Judge,  89  A.  499; 
State  ex  reL  Wilmot  ts.  Judge,  37  A.  168;  State  ts.  Judge,  30  A. 
177;  State  ex  reL  Selles  ts.  Judge,  38  A.  J384;  State  ex  reL  Dar- 
denne  ts.  Judge,  88  A.  1856;  State  ex  reL  Police  Jury  ts.  Judge, 
41  A.  408;  State  ex  reL  Weber  ts.  Judge,  83  A.  1093;  State  ex  reL 
Moses,  Lobe  A  Co.  ts.  Judge,  86  A.  386. 

(h)  And  jurisdiction   of  cause  extends  to  all  incidental 

questions. 

state  ex  reL  Gin  Mfg.  Co.  ts.  Judge,  84  A.  768. 

(o)  Or  where  judge  has  power  to  act,  as  where  one  judge 
of  Civil  District  Ck>urt  replaces  absent  or  sick  judge  of 
other  division. 

Bulsson  TS.  Lazarus,  88  A.  1436. 

(d)  Where  court  is  proceeding  to  hear  necessary  evidence 
to  determine  jurisdiction. 

State  ex  reL  Lewis  ts.  Judge,  86  A.  1110;  State  ex  reL  Fontenot 
TS.  Judge,  88  A.  718;  State  ex  reL  Bothany  ts.  Judge,  84  A.  1143 ; 
State  ex  reL  Hernandes  ts.  Judge,  88  A.  938;  State  ex  rel. 
Coltharp  ts.  Judge,  43  A.  1186. 

^e)  Or  where  judge  hears  suit  of  creditors  attacking  stay 
of  proceedings  given  to  insolvent. 

Btate  ex  reL  Williams  vs.  Judge,  43  A.  78. 
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4.  Where  no  plea  to  the  jarisdiction  of  the  court  was  fM 
and  overmled.  Overmling  of  this  plea  is  condition  pre- 
cedent. 

29  A.  809;  State  ez  ret  Wood  Jb  Bro.  Tt.  Jad^,  S8  A.  930;  SUte  ez  reL 
Glrardey  vs.  Steele,  88  A.  069;  State  ex  reL  Larrteux  ts.  Jadge,  B  A. 
806;  State  ez  rel.  Morgan  B.  B.  Co.  T8.  Judxe,  87  A.  845;  State eznl 
Marchand  ts.  Judge,  44  A.  190;  State  ts.  Jadge,  10  B.  172;  Sttte  a 
rel.  Gin  Mfg.  Do,  ts.  Jodge,  84  A.  761 ;  State  ez  reL  Attomery  Geanti 
TS.  Jadge,  84  A.  611;  State  ez  rel.  Shakespeare  ts.  Judge,  40  A. 0?; 
State  ez  reL  LeBlano  ts.  Jastloe,41  A.908;  State  ex  reL  Baker  fi. 
Judge,  48  A.  113L 


r.  • 


6.  But  this  role  is  subject  to  exception — e.  g. 

(a)  Where  clerk  performs  a  judicial  act  beyond  his  legal 
powers.    Technical  plea  to  jurisdiction  is  impossible. 

state  ez  reL  Boyd  ts.  Green,  34  A.  1027. 

(b)  And  so  when  judge  issues  execution  pending  sus- 
pensive appeal. 

state  Tt.  Judge,  19  L.  174 ;  17 1*  611 ;  State  ez  reL  ATery  Tt.  DufleL 
41  A.  968. 

6.  Where  application  comes  too  late  and  writ  is  waived,  as 
where  party  asks  for  trial  on  overruling  of  plea  to  Jurisdle- 

tion. 

state  ez  reL  Hant  Tt.  Judge,  86  A.  768;  State  ex  rel.  Duttaoo  Tt.  Judge' 
46  A.  218. 

7.  Where  want  of  jurisdiction  does  not  clearly  appear  from 

record. 

state  ez  reL  Miohoud  Tt.  Judge,  20  A.  389;  State  ex  reL  LerectTt. 
LapeyroUerle,  88  A.  364;  State  ex  reL  Commingle  Ta.  Judge,  V  A. 
860;  State  ex  reL  Soallen  Tt.  Judge,  46  A.  242. 

8.  Where  writ  is  addressed  to  judge  sitting  as  a  mere  com- 
missioner to  take  testimony  and  not  in  judicial  capaci^. 

state  ez  reL  Bedon  Tt.  Spearing,  81  A.  132. 

9.  Where  question  of  fact  on  which  writ  is  based  is  contested 

state  ez  reL  Babln  ts.  Judge,  9  B.  480;  State  ts.  Judge,  10  B.  ISS;  Sfetff 
ez  reL  Miohoud  ts.  Judge,  30  A.  340. 

10.  Where  act  to  be  prohibited  is  already  done. 

U.  S.  TS.  Hoffman,  4  WalL  168;  State  ex  reL  Basaetti  4  GliiirohUl  vi- 
Judge,  44  A.  1098. 

11.  Or  where  threatened  action  of  judge  no  longer  exists. 

state  ex  reL  DaTidson  ts.  Judge,  88  A.  178. 

12.  Where  complaining  party  has  recognised  the  juriedSetloB 

of  the  court,  of  whose  action  in  assnming  jurisdIctioiB  be 

complaims. 

state  ez  rel.  Singer  Tt.  MoGuIre,  40  A.  876L 
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(D)  Writ  sometimes  issues  wJiere  court  has  Jurisdiction  of  the  cause^ 
but  in  the  course  thereof  exceeds  its  lawful  power — e.  g. : 

L  Where  court  illegally  issaes  writ  of  injonoUon  againt  city 

council. 

state  ez  reL  Behan  ts.  Judge,  85  ▲.  108S. 

2.  Where  court  illegally  punishes  for  contempt, 
state  ez  reL  Llyersey  ts.  Judge,  84  A.  74L 

(E)  Sole  question  involved  is  jurisdiction  vel  non. 

state  ez  reL  Attorney  General  ts.  Jadge,  84  A.  811;  State  ez  reL  Logan  ts. 
Jodge,  16  A.  186. 

(P)  Plea  to  jurisdiction: 

1.  It  is  sof&cient  if  objection  to  jurisdiction  appears  from  an  - 

terior  proceedings. 

state  ez  reL  Syme  ts.  Jadge,  85  A.  1104. 

2.  Flea  must  have  been  to  jurisdictiony  not  mere  exception  to 
form,  no  cause  of  action  or  vagueness. 

state  ez  reL  Wood  ts.  Jadge,  88  A.  921 ;  Troegel  ts.  Jadge,  85  A.  1164. 

8.  And  such  plea  must  have  been  overruled  or  disregarded 
and  so  alleged  in  application. 

State  ez  reL  IGirardey  ts.  Steele,  88  A.  668;  State  ez  reL  B.  B.  Go.  ts. 
Jadge,  87  A.  846;  State  ez  rel.  Larrleaz  ts.  Jadge,  29  A.  806. 

4.  For  if  plea  be  virtually  sustained,  as  where  judgment 
covers  only  that  branch  of  case  clearly  within  the  juris - 
dicton  of  the  court,  writ  will  be  denied,  even  if  court  over- 
ruled the  plea  in  toto. 

State  ez  reL  Smith  Bros.  A  Oo.  ts.  Jadge,  85  A.  788. 

(O)  Wrii  of  prohibition  will  issue  to  lower  judge  exceeding  bounds 
of  jwrisdiction  or  legitimate  powers— e.  g. : 

1.  When  lower  court  wrongfully  dismisses  appeal: 

(a)  When  bond  is  sufficient  in  amount. 

state  ez  rel.  Soman  ts.  Jadge,  31  A.  448;  State  ez  reL  Mitchell, 
Oralg  A  Go.  ts.  Jadge,  21  A.  780;  State  ez  reL  Stackhoase  ts. 
Jadge,  31  A.  158;  State  ez  reL  Johnson  ts.  Judge,  31  A.  118; 
State  ez  rel.  Beebe  ts.  Jadge,  38  A.  81. 

(b)  When  surety  is  sufficient. 

state  ez  reL  Lynne  ts.  Jadge,  34  A.  838;  State  ez  reL  Kane  ts. 
Judge,  38  A.  379;  State  ez  reL  Shropshire  ts.  Jadge,  38  A.  491; 
State  ez  reL  Storrs  ts.  Judge,  31  A.  785;  State  ez  reL  Mitchell, 
Gralg  40O.T8.  Judge,31  A.  780;  State  ez  reL  Stackhouse  ts. 
Judge,  31  A.  158;  State  ez  reL  DezuttcTS.  Judge,  34  A.  816; 
State  ez  reL  Johnson  ts.  Jadge,  31  A.  118 ;  State  ez  reL  Gausson 
TS.  Judge,  31  A.  43 ;  State  ez  reL  Menge  ts«  Judge,  86  A.  711 ; 
Acts  1876,  p.  49;  33  A.  692. 
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(o)  When  surety  becoming  insolvent  after  appetl,  u- 
other  one  is  offered  bat  refused  and  execution  il* 
lowed. 

Gray  ti.  Lowe,  9  A.  478. 

(d)  AUteTj  when  surety  not  good. 

state  ex  rel.  Slmonds  Tt.  Judge,  31  A.  178. 

2.  When  lower  jadge  dismisses  suspensive  appeal  and  azs- 
cutes  Judgment,  he  haying  been  divested  of  Jurisdictioft  bj 
appeal  and  perfection  of  bond. 

State  ex  ret  Mount  ra.  Judge,  tt  A.  87;  State  ex  reL  Graham  n. 
Judge,  M  A.  698;  State  ex  rel.  Dubuclet  ts.  Judge,  34  A.  600;  Stilt  u 
rel.  Beebe  vs.  Judge,  21  A.  81. 

(a)  Aliter  where  bond  not  sufficient. 

state  ex  reL  Wassel  ts.  Judge,  tt  A.  115 ;  State  ex  reL  BaakhMtf 
T8.  Judge,  tt  A.  85;  State  ex  reL  Pontohartrafu  B.  &  Oo.  va 
Judge,  37  A.  687. 

(h)  But  it  seems  the  present  doctrine  is  that  proper  remedj 
is  by  suspensive  appeal  from  rescinding  order. 

state  ex  reL  Falrex  ts.  Judge,  88  A.  929. 

(c)  And  only  upon  refusal  of  such  appeal  will  executioi 

debtor  be  entitled  to  mandamus  and  prohibition. 

State  ex  reL  Cientat  ts.  Judge,  82  A.  814. 

8.  When  lower  judge  appoints  executor  and  allows  him  to 
act,  refusing  to  grant  suspensive  appeal  when  there  is  de- 
nial of  necessity  of  appointment  of  executor  or  adminis- 
trator. Writ  of  prohibition  is  ancillary  to  mandamus  to 
grant  suspensive  appeal. 

State  ex  reL  Pearson  ts.  Judge,  tt  A.  61;  State  ex  reL  City  of  3(«« 
Orleans  ts.  Judge,  22  A.  130. 

4.  Where  execution  issues  against  successful  appeDee  for 

costs  of  appeaL 

state  ex  rel.  Boye  ts.  Duncan  et  als.,  18  A.  102. 

6.  When  lower  judge  proceeds  to  execute  judgment  i^iieh  ke 

was  incompetent  ratione  materim  to  render. 

state  ex  reL  Femandes  ts.  Houston,  84  A.  875;  State  ex  reL  SaaTt  va 
Judge,  20  A.  811 ;  Clarke,  Assignee,  ts.  Bosenda  et  aL,  5  R.  37;  Stat*  si 
reL  Gas  Light  Go.  ts.  Judge,  87  A.  605. 

6.  When  lower  judge  issues  mandamus  when  he  has  no  jmis* 
diction  to  do  so. 

state  ex  rel.  Fernandez  ts.  Houston,  84  A.  876. 

7.  When  lower  judge  entertains  proceeding  pending  a  •■■* 

pensive  appeal. 

state  ex  reL  Pugh  ts.  Judge,  88  A.  1888;  Larrleoz  ts.  Judge,  28  ▲.  148; 
Gourgotte  ts.  Porte,  27  A.  481. 
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Or  where  snspensiye  appeal  is  asked  and  refused. 

state  ex  rel.  Becker  ts.  Jadge,  81  A.  8M ;  State  ex  rel.  Notal  vs. 
Recorder,  87  A.  827. 

8.  Where  lower  judge  issues  an  injunction  to  prevent  institu- 
tion of  suit  on  claims  which  are  alleged  to  have  been  paid. 

state  ex  rel.  Sweeney  ts.  Jadge,  40  A.  1;  State  ex  reL  Sweeney  ts. 
BIghtor,  89  A.  619. 

9.  Where  lower  district  judge  is  proceeding  to  execute  a 

judgment  of  justice  of  the  peace,  particularly  where  validity 

thereof  is  contested. 

state  ex  reL  Police  Jury  ts.  Judge,  89  A.  984. 

10.  Where  district  court  takes  cognizance  of  an  appeal  from 
a  judgment  by  a  city  court,  when  such  appeal  should  go  di- 
rect to  Supreme  Oourt. 

state  ex  ret  Boatroae  ts.  Jadge,80  A.  415;  State  ex  rel.  City  ts.  Judge, 
4iA.640. 

11.  Where  lower  judge  is  incompetent  because  recused  as 

having  interest  and  proceeds  to  hear  plea  of  recusation. 

state  ex  reL  Tyrrell  ts.  Judge,  88  A.  1398 ;  State  ex  rel.  Segura  ts.  Judge, 
87  A.  268;  State  ex  reL  Trimble  ts.  Judge,  88  A.  247. 

fH)  Chndition  qf  affairs  existing  ai  time  of  applioation  for  ttnrit  d€- 
iermines : 

1.  Thus,  where  case  is  removed  to  circuit  court,  State  court 
is  divested  of  jurisdiction  and  prohibition  lies  to  stay  pro- 
ceedings therein. 

DaTidson  ts.  Judge,  88  A.  178. 

2.  Tet  where  circuit  court  dismisses  the  case  the  jurisdiction 

of  the  State  court  is  reinstated,  and  writ  will  be  denied, 
state  ex  reL  DaTidson  ts.  Judge,  88  A.  178. 

8.  It  has  been  also  held  that  where  court  had  no  jurisdic- 
tion at  institution  of  suit,  subsequent  investiture  of  juris- 
diction will  not  cure  nullity. 
Mora  TS.  Kuzao,  31  A.  7&4. 

847.  Mode  of  Obtaining  Writ— To  obtain  this  mandate, 
the  defendant  who  complains  that  the  inferior  court  wishes 
to  transcend  its  jurisdiction,  shall  apply  by  petition  to  the 
court  having  cognizance  of  appeals  from  such  inferior 
court,  stating  the  cause  and  nature  of  the  action  brought 
against  him,  and  showing  that  the  said  court  is  not  com- 
petent to  try  it. 

649 


848-861  Prohibition. 

848.  Affidayit  of  Applicant  Necessary — ^The  court  to 
which  this  petition  is  offered  shall  require  the  oath  of  the 
petitioner  to  the  truth  of  the  facts  stated  in  it,  unless  these 
facts  be  proved  by  the  mere  examination  of  the  prayer,  or 
of  the  proceedings  which  took  place  before  the  inferior 
court. 

Affidavit:  when  not  neceuary: 

When  facts  appear  from  record  of  case. 

Berthand  vs.  Police  Jury,  7  B.  650 ;  State  ts.  Judge,  19  L.  174 

849.  Issuance  of  Writ — If  the  court  shall  think  that  the 
matters  stated  in  the  petition  are  sufficient,  it  shall  issue 
an  order  forbidding  the  judge  to  take  cognizance  of  the 
cause,  and  forbidding  the  plaintiff  to  prosecute  it  further. 

To  whom  writ  issues: 

1.  To  judge  and  to  private  indiyiduals  only  when  they  are 

necessary  factors  in  proceedings  by  the  court: 

state  ex  rel.  Zimmerman  ts.  Judge,  84  ▲.  653;  State  ex  reL  DovUac 
T8.  Mix,  83  A.  794 ;  State  ex  reU  Oientat  ts.  Judge,  82  A.  814 ;  State  ez 
rel.  Leyett  ts.  Lapeyrollerie,  88  A.  964 ;  Clarke  Tt.  Bosenda,  5  &  37. 

2.  To  clerk  of  court  when  iUegally  performing  a  judicial  act, 

such  as  accepting  a  cession  of  property  and  staying  pro* 

ceeding^  against  insolvent. 

state  ex  reL  Boyd  vs.  Olerk,  84  A.  1029. 

850.  Duty  of  Lower  Judge — ^When,  on  the  receipt  of 
this  order,  the  inferior  judge  acknowledges  that  he  has 
no  jurisdiction,  he  shall  abstain  from  all  further  acts  in 
the  case. 

851.  Answer  of  Lower  Court — Summary  Hearing — ^But 
if  he  believes  himself  competent,  he  may  give  a  'written 
answer  to  the  order,  after  which  the  court  issuing  it  shall 
pronounce  finally  and  summarily  on  the  right  of  jurisdic- 
tion ;  and  if  it  thinks  that  the  inferior  judge  is  not  compe- 
tent to  judge  the  cause,  it  shall  render  its  prohlbitioa  per- 
petual, otherwise  it  shall  allow  the  judge  to  proceed  to  the 
trial  and  judgment  of  the  cas6. 
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(A)  Summary  trial: 

1.  Hearing  of  application  for  prohibition  is  smnnuoy,  lytit  ft 
seems  can  not  be  had  in  vacation  and  at  chambers  ^  alilat  a» 
to  mandamos,  under  Art.  830,  0.  P. 

state  ex  rel.  Soathem  Bank  ts.  Jadge,  32  A.  682. 

2.  Bat  writ  will  not  be  perpetoated  until  lower  fadje^  la»  BaA 
opportonity  to  file  answer. 

state  YS.  Jadge,  9  B.  480. 

(B)  Deeree  exeoiUory  only  after  lapse  of  usttal  delay  for  rehearing-,^ 

state  ex  rel.  Gerson  t8.  Jadge,  87  A.  261;  OTerraling  State  tb»  Jo4lg»,.iailu. 
113;  State  ex  rel.  Gauson  ts.  Jadge,  21  A,  60. 

(0)  Anfwer  to  rule  nisi  for  prohibition  should  be  sworn  Uk 
State  ex  rel.  Kramer  vs.  Judge,  80  A.  1014. 

852.  Disobedience  Punished  as  Contempt — If,  iit  coir- 
tempt  of  the  order,  the  judge  or  the  party  shall  proceed 
an/  farther  in  the  suit,  the  superior  tribunal  shall  cause 
them  to  be  arrested,  and  shall  punish  them  for  such  eon* 
tempt,  and  the  opposite  party  shall  have  an  action  for  his» 
damages  against  them. 

853-  Writ  Intended  to  Stay  Execution  Goes  to  Fartjr 
and  to  Officer — If  an  inferior  judge  has  rendered  judg— 
ment  in  a  case  where  he  had  not  jurisdiction,  and  the  ex-- 
ecution  has  issued,  the  court  may  direct  its  order  as-  welK 
to  the  party  prosecuting,  as  to  the  officer  charged  witb  the- 
execution,  forbidding  them  to  proceed  in  the  execution^ 
in  the  same  manner  as  if  the  prohibition  had  beeit  ad— 
dressed  to  the  judge  before  issuing  the  order  of  executioot,. 
and  under  the  same  penalties  above  enacted. 

854.  Party  Prosecuting  Execution  May  Move  DeidaJL 
of  Writs — But  in  this  case,  the  par^^y  prosecuting  nwjr 
reply  to  the  order,  in  the  same  manner  as  above  directed^ 
for  obtaining  judgment  with  regard  to  the  jupsdictiooi  «£ 
the  inferior  judge. 
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§3. 

<y  the  Mandate  Having  for  R$  Object  to  Aeoertain  the  ValidUg  af  ft 

Judicial  Proceeding  (Writ  of  Certiorari). 

855.  Certiorari — ^This  also  is  an  order  rendered  in  the 
name  of  the  State,  by  a  competent  tribunal,  and  directed 
to  an  inferior  judge,  commanding  him  to  send  to  such 
tribunal  a  certified  copy  of  the  proceedings  in  a  suit 
pending  before  him,  to  the  end  that  their  validity  may 
be  ascertained. 

What  cowrte  may  iMue  writ: 

1.  Sapreme  court,  by  virtae  of  Art.  90  of  the  Ck>n8tltQtioB  of 
1879,  may  issue  writ  even  in  cases  where  it  has  no  appeDite 
Jurisdiction,  if  issuance  proper  in  other  respects. 

State  ex  reL  New  Orleans  Oai  Light  Co.  vs.  Judges,  t7  A.  386;  Ststo 
ex  reL  Hlrsoh  ts.  Judge,  19  A.  97;  State  ex  reL  City  of  Kew  Orissmi 
TS.  Jadge,  83  A.  MS;  State  ex  reL  Sheehan  ts.  Judge,  S3  A.  Hi;  Suit 
ex  reL  Fredrioks  ts.  Skinner,  88  A  146;  State  ex  reL  Oblsm  Jb  Boyi 
TS.  Judge,  84  A  1178;  State  ex  reL  Murray  ts.  Judge,  86  A.  m;  State 
ex  reL  McGee,  Snowden  A  Ylolet  ts.  Judges,  88  A 183. 

2.  Bule  was  otherwise  under  preyioos  Ck>iistitatio]i,  under 
which  court  could  not  issue  the  writs  where  it  has  no  ap* 

pellate  Jurisdiction. 

state  ex  reL  Padron  ts.  Judge,  81  A.  796;  State  tb.  Judge  15  A  Ol; 
State  ex  reL  Ohism  ts.  Judge,  84  A.  1178;  Bush  ts.  He«d.  a  A  fli; 
State  ex  reL  Cabalerro  ts.  Judge,  35  A  881 ;  State  ex  reL  Henry  ti. 
Judge,  8  A.  388;  Suooesslon  of  Whipple,  3  A  337 ;  SxpmrU  Bojoe,  8  A 
716;  Succession  of  Macarty,  3  A.  977 ;  LaTerty  ts.  Pnplcsels,  8  M.  O; 
State  TS.  Watts,  8  L.  76;  State  ts.  Judge,  U  B.  385;  State  tb.  Ji^ge,T 
A  184;  State  ex  reL  Taylor  ts.  Judge,  36  A  131;  State  ex  reL  DVeca 
TS.  Judge,  31  A  133;  State  ex  reL  Geale  ts.  Beoorder,  88  A.  A; 
Shalor's  Oase,  9  A.  633. 

856.  Writ  Suspends  Proceedings — ^This  mandate  coo- 
•cludes  by  enjoining  upon  the  inferior  judge  to  proceed 
no  further  in  the  case,  until  judgment  shall  be  pronounced 
on  the  regularity  of  his  proceedings. 

857.  When  Writ  Will  Issue— This  mandate  is  only 
^granted  in' cases  where  the  suit  is  to  be  decided  in  the  last 
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resort,  and  where  there  lies  no  appeal,  by  means  of  which 
proceedings  absolutely  void  might  be  set  aside,  as  when 
the  inferior  judge  has  refused  to  hear  the  party  or  his  wit- 
nesses, or  has  pronounced  sentence  without  having  cited 
them  to  appear. 

(A)  Object f  scope  and  issuance  of  Certiorari: 
Writ  vnU  isstte: 

1.  To  coerce  lower  clerk  to  perfect  transcript  of  appeal. 

0.  p.  899,  Notes ;  Borde  t8.  Brsklne,  88  A.  878 ;  State  ts.  Hobbs,  83  A.  227; 
Desmarals  ts.  Board,  42  A.  799;  Lewis  ts.  Peterkln,  89  A.  781;  Sao- 
cession  of  Haryey,  H  A.  80. 

(a)  Even  after  arg^oment  has  been  gone  into. 

Desmarais  vs.  Board  of  Police,  42  A.  799. 

(b)  Or  after  snbmission. 

Tmdeaa  vs.  B.  B.  Co ,  15  A.  717. 

2.  To  test  questions  of  forms — ^not  of  sabstance  of  proceed* 
ings.    Merits  of  case  not  reviewable. 

state  ex  rel.  Yaleton  ts.  Skinner,  88  A.  265;  State  exrel.  Brown  ts. 
Houston,  85  A.  1194;  Wood  A  Bro.  ts.  Judge,  88  A.  877,921;  Troegel 
TS.  Judge,  85  A.  1164;  Waterworks  Co.  ts.  Lctj,  86  A.  968;  State  ex 
rel.  Baoe  ts.  Judge,  87  A.  120;  Buisson  ts.  Judge,  88  A.  1427;  Markey 
TS.  Judge,  88  A.  878;  State  ex  rel.  Kramer  ts.  Judge,  82  A.  217;  Brown 
TS.  Bagland,  85  A.  888 ;  State  ex  rel.  Berthoud  ts.  Judge,  84  A.  782 ;  State 
ex  rel.  Ins.  Co.  ts.  Judges,  86  A.  817;  State  ex  reL  Oity  ts.  Judge,  82  A. 
552;  State  ex  rel.  Goooh  ts.  Judge,  88  A.  968;  Matranga  ts.  Judge,  43 
A.  1089;  Unbehagen  ts.  Justice,  34  A.  865 ;  State  ex  rel.  Blooh  ts.  Per- 
rault,  41  A.  179;  State  ex  rel.  Shakespeare  ts.  Duffel,  41  A.  657;  State 
ex  reL  Obandler  ts.  Bills,  48  A.  825;  State  ex  reU  City  ts.  Judge,  45 
A.  952;  State  ex  rel.  B.  B.  Co.  ts.  Biley,  48  A.  177;  Broussard  ts. 
Judge,  89  A.  776. 

(B)  In  what  particular  cases  writ  issues : 

1.  Where  judge  imprisons  for  contempt  without  authority 
and  without  hearing,  as  for  perjury,  or  for  alleged  violation 
of  injunction  absolutely  null. 

state  ex  rel.  Terrenoe  ts.  Judge,  87  A.  814 ;  State  ex  rel.  DeBuys  ts. 
Judge,  82  A.  1256;  State  ex  rel.  LiTersey  ts.  Judge,  84  A.  746. 

2.  Where  judge  refuses  to  hear  witness : 

As  to  value  of  thing  in  dispute  to  determine  question 
of  jurisdiction  ratUme  materia. 

state  ex  rel.  WiUisy  ts.  Judge,  88  A.  882. 

8.  And  writ  will  issue,  coupled  with  mandamus,  when  judge  re- 
fuses to  try  a  case  and  when  refusal  amounts  to  a  denial  of 
justice. 

State  ex  reL  Boyd  ts.  Judge,  84  A.  1178;  State  ex  rel.  Brigbt  A  Co.  ts. 
Judge,  86  A.  482. 
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4.  Where  jadges  of  conrte  of  appeal  refuse  to  oon^der  timdj 
application  for  rehearing. 

State  ez  rel.  Tebault  T8.  Jadges,  87  A.  597. 

£.  Where  justice  of  peace  in  an  unappealable  case  proceeds 
with  trial  and  renders  judgpnent  without  timely  notice  or 
within  the  two  hours  he  is  required  by  Art.  1085  to  wiit  for 
absent  party. 

State  ez  rel.  Montagne  ts.  Coqalllon,  35  A.  1102. 

g€f}  When  writ  will  not  i89ue: 

L  When  remedy  is  by  appeal. 

State  ez  rel.  Weber  ts.  Jadge,  83  A.  1092;  State  n.  Jadge,  U  A«  >*; 
Stewart  T8.  Barrow,  6  N.  8.882;  State  ez  reL  Aiken  ts.  Jadge, 0 
A.  880. 

:2.  When  proceedings  are  not  absolutely  null,  as  where  «U  Um 
forms  of  law  have  been  observed. 

May  T8.  Recorder,  89  A.  993 ;  Sute  ez  reU  O'Malley  ts.  Jadge,  SS  A.  IIM; 
State  ez  rel.  Yaleton  ts.  Jadge,  88  A.  155;  State  ez  reL  BtooshHti 
Koenlg,  89  A.  776 ;  State  ez  rel.  B.  B.  Ck>.  ts.  Jastloe,  43  A.  ITI;  Went! 
TS.  Judge,  82  A.  1122;  Wllllamson^s.  Jadge,  87  A.  885;  State  ex  itL 
Syndic  ts.  Judge,  41  A.  560. 

^.  When  nullity  of  proceeding  does  not  appear  on  ftce  of 
record. 

state  ez  reL  WInts  ts.  Judge,  82  A.  1222. 

A.  When  object  of  writ  is  to  coerce  judge  to  admit  oTidenee 
rejected  on  ground  of  inadmissibility. 

state  ez  rel.  Brigbt  A  Oo.  ts.  Judges,  86  A.  482;  State  ez  reL  Cabe- 
bagen  ts.  Justice,  85  A.  866. 

S.  When  applicant  for  oertiorari  sanctioned  proceedingif  s^ 
where  no  timely  objection  was  made  of  want  of  joriBdictioB 
ratione  permmm. 

state  ez  reL  Zuberbler  A  Beban  ts.  Judge,  88  A.  16. 

€.  When  it  would  be  vain,  as  where  clerk  can  not  nuke  op 
record. 

Beard  ts.  Poydras,  18  L.  86. 

7.  When  in  contempt  proceedings,  judge  had  jurisdietioa  to 
make  the  order. 

sute  ez  rel.  Waters  a  Klemaa  ts.  Judge,  41  A.  U4 ;  State  ex  reL  Btf* 
tbet  TS.  Judge,  40  A.  484. 

858.  Recitals  of  Petition— The  party  wishing  to  obtain 
-this  mandate  shall  address  his  petition  to  a  coopeteat 
^bunal,  in  which  he  shall  state  the  canses  of  nullity  o^ 
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the  acts  done  by  the  lower  court  to  his  prejudice,  in  a 
cause  where  lies  no  appeal. 


859.  Affidavit  of  Petitioner — ^The  truth  of  the  facts  con- 
tained in  this  petition  shall  be  sworn  to  by  the  party  pray- 
ing for  the  mandate,  but  with  respect  to  the  nullities  al- 
leged, he  need  only  affirm  their  existence  to  the  best  of 
his  knowledge. 

860.  What  Court  Issues  Writ — This  mandate  can  only 
be  directed  to  an  inferior  judge  by  the  court  having  im- 
mediate appellate  jurisdiction  over  him,  and  by  no  other. 

1.  Restriction  as  to  appellate  jurisdiction  applies  to  all  courts 

other  than  Supreme  Oourt.    See  anUy  Art.  865. 

state  ex  rel.  Gas  Light  Oo.  ts.  Jadge,  87  A.  386;  State  ex  rel.  HIrsoh 
T8.  Judge,  89  A.  97. 

2.  To  whom  wrUissues :  May  issue  to  lower  judge  and  clerk, 
as  when  it  orders  perfection  of  transcript. 

0.  P.  899;  Borde  Tt.  Brsklne,  88  A.  873;  State  t8.  Hobbs,  88  A.  327. 

861.  Certified  Copy  of  Record  Sent  Up— The  inferior 
judge,  to  whom  this  mandate  is  directed,  shall  immediately 
send  to  the  superior  court  a  certified  copy  of  the  record 
called  for,  which  copy  shall  be  sealed  with  the  seal  of  the 
court,  if  it  have  one. 

Sending  up  record: 

1.  Production  of  record  dispensed  with  when  facts  are  not 
disputed. 

state  ex  rel.  Balsson  ts.  Judge,  88  A.  1437. 

2.  Judge's  duty  is  to  send  up  record. 

Qeale  ts.  Beoorder,  80  A.  450;  DeBayt  Tt.  Jadge,  83  A.  13S6;  Daoote  Tt. 
Judge,  43  A.  406. 

8.  OondusiyenesB  of  record. 

Record  conclusiye  until  assailed  successfully, 
state  ex  rel.  Began  ts.  Judge,  86  A.  977. 

863.  Penalty  for  Failing  to  Send  Up  Record,  or  for 
Proceeding  witk  Cause— If  after  the  service  of  the  man^ 
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date  and  the  injuaction  contained  in  it,  the  inferior  judge 
does  not  send  the  copy  of  the  record  called  for,  or  if  he 
proceeds  further  in  the  cause,  the  superior  court  shall 
order  him  to  be  arrested  and  imprisoned  until  he  shall 
have  obeyed  the  mandate  directed  to  him. 

863.  Proceedings  After  Service  of  Writ  Void — The 
mere  service  of  the  order  to  send  up  the  record  renders 
void  every  act  which  may  have  been  subsequently  per- 
formed by  the  judge  to  whom  it  was  directed  or  by  his 
order. 

864.  Writ  Perpetuated  When  Proceedings  Are  Null  and 
Were  Not  Sanctioned — If  upon  examining  the  certified 
record  thus  sent,  it  shall  appear  to  the  court  issuing  the 
mandate  that  the  proceedings  are  null  and  have  not  been 
sanctioned  by  the  party  complaining  of  them,  it  shall 
avoid  the  proceedings  and  direct  the  inferior  judge  to  try 
the  cause  anew,  in  conformity  with  the  provisions  of  the 
law. 

Sanctioning  proceedings  is  waiver  of  ground  of  compUini— 
0.  g. : 
When  defendant  does  not  object  to  want  of  jnrisdictaoo 

ratione  perwonm, 

St^te  ex  ret  Zaberbler  A  Behan  ts.  Judge,  SS  ▲.  IS. 

865.  When  Proceedings  Are  Regular,  etc. — If  the 
court  which  issued  the  mandate  finds  that  the  proceecUi^ 
have  been  regular,  or  that  the  party  has  waived  his  ob- 
jections to  them,  it  shall  dissolve  the  order  which  it  had 
issued,  and  shall  condemn  the  party  who  applied  for  the 
mandate  to  pay  the  whole  costs. 

866.  Writ  Operates  as  Injunction  to  Stay  Proceediap 
—When  a  court  of  competent  jurisdiction  issues  a  man- 
date for  the  purpose  of  inquiring  into  the  validity  of  t 
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proceeding  in  the  last  resort,  if  judgment  has  been  ren- 
dered and  execution  sued  out  in  the  court  below,  it  may 
arrest  the  execution,  by  enjoining  the  party  suing  it  and 
the  officer  charged  with  it  to  proceed  no  further  until  the 
validity  of  the  proceedings  has  been  pronounced  upon, 
and  this  under  the  same  penalties  which  are  inflicted  for 
contempt  of  court. 

§4- 

Of  the  Mandate  to  Prevent  an  Usurpation  of  Offloe  (Writ  of  Quo 

Warranto), 

867.  Quo  Warranto — This  is  an  order  rendered  in  the 
name  of  the  State  by  a  competent  court,  and  directed  to  a 
person  who  claims  or  usurps  an  office  in  a  corporation,  in- 
quiring by  what  authority  he  claims  or  holds  such  office. 

Function  of  writ : 

1.  To  test  title  to  office  in  corporations. 

state  ex  rel.  Piper  vs.  Batt,  88  A.  956. 

2.  To  test  right,  not  only  to  office,  but  to  franchise,  as  where 
it  is  alleged  that  a  party  without  authority  exercises  rights^ 
dnties  and  privileges  of  an  alderman. 

Reynolds  vs.  Baldwin,  1  A.  162. 

868.  When  Writ  Issues — This  mandate  is  only  issued 
for  the  decision  of  disputes  between  parties  in  relation  to 
the  offices  in  corporations,  as  when  a  person  usurps  the 
character  of  Mayor  of  a  city,  and  such  like. 

With  regard  to  offices  of  a  public  nature,  that  is,  which 
are  conferred  in  the  name  of  the  State  by  the  Governor, 
with  or  without  the  consent  of  the  Senate,  or  by  election, 
the  usurpations  of  them  are  prevented  and  punished  in 
the  manner  directed  by  special  laws. 

1.  Title  to  what  offices  may  be  tried  under  writ: 
Mayor,  Recorder,  or  other  city  officer. 

State  ex  rel.  Baldwin  ts.  Bamos,  10  A.  431. 
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2.  Title  to  office  conferred  or  fiUed  by  Gtovemor  can  not  be 

enqnired  into  nnder  quo  warranto. 
Teny  tb.  Stoulfer,  17  A.  811. 

8.  When  writ  will  not  iamie : 

When  remedy  is  by  mandamnfl,  ae  where  Mayor  with- 
holds commission. 

Hubert  vs.  AuTrmy,  S  L.  686. 

869.  Who  May  Obtain  Writ — Answer  of  Respondent^ 
A  mandate  to  prevent  the  usurpation  of  an  office  in  a  city 
or  other  corporation  may  be  obtained  by  any  person  apply- 
ing for  it,  and  the  party  to  whom  it  is  directed  must  make 
his  answer  in  writing  within  the  time  allowed  by  the 
court,  and  state  the  authority  under  which  he  exercises 
his  office. 

Who  may  obtain  writ: 

Only  parties  pretending  to  the  office  in  contest.    Mere  pn- 

vate  citizens,  thongh  tax -payers,  can  not  inqoire  into  right 

to  mnnicipal  offices. 

state  vs.  Mason,  14  A.  606;  Volsin  et  aL  Tt.  Leohe  et  als.,  St  A.  S. 

870.  When  Respondent  Fails  to  Answer — If  the  person 
to  whom  the  order  is  directed  does  not  answer  within  the 
time  allowed,  the  court  shall  declare  him  not  qualified  to 
fill  the  place  of  which  he  performs  the  duties,  shall  forbid 
him  to  perform  them  any  longer,  shall  condemn  him  to 
pay  the  costs  and  shall  direct  the  corporation  to  proceed 
to  a  new  appointment. 

New  election — when: 

Where  relator  is  not  entitled  to  office  from  which  defendant 
is  ousted,  court  shaU  order  a  new  election. 

state  ex  reL  Staes  Tt.  Gastinel,  18  A.  617;  Beynolds  w,  Baldwim.  1 
A.  162. 

871.  Answer — Summary  Trial — But  if  the  person  to 
whom  the  order  is  directed  answer  within  the  time  al- 
lowed, the  court  shall  pronounce  upon  the  answer  in  a 
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summary  manner,  and  after  hearing  the  parties;  if  it 
thinks  that  the  person  to  whom  the  mandate  was  directed 
has  usurped  the  office  which  he  holds  or  that  he  continues 
in  it  unlawfully,  it  shall  render  judgment  against  him  in 
the  manner  provided  in  the  preceding  article. 

872.  Clerk  Issues  Mandates  Under  Seal — Sheriff  Serves 
— ^All  mandates  treated  of  in  the  second  section  of  this 
chapter,  shall  be  issued  by  the  clerk  upon  the  order  of 
the  judge,  in  the  name  of  the  State  and  of  the  court  which 
renders  them,  shall  be  sealed  with  the  seal  of  such  court, 
and  signed  by  the  clerk  in  his  official  character. 

These  mandates  shall  be  delivered  to  the  sheriff,  who 
shall  serve  them  on  the  person  to  whom  they  are  directed. 

873.  When  Quo  Warranto  Will  ITot  Issue— When  the 
Legislature  has  granted  to  a  corporation  the  right  to  de- 
termine the  validity  of  the  elections  of  its  members  or 
officers,  courts  of  justice  shall  not  issue  mandates  for  the 
purpose  of  inquiring  into  that  fact. 


TITLE  II. 


OP  PROCBBDINQS  IN  THE  SUPREME  COURT  OP  THE  STATE. 

874.  Jurisdiction  of  Supreme  Court — The  Supreme 
Court  has  only  appellate  jurisdiction,  which  it  exercises 
in  all  cases,  where  the  object  in  dispute  exceeds  the  sum 
of  five  hundred  dollars. 

L  Original  jurisdiction  of  Supreme  Court. 

See  Oonstltotlon  1879,  Arts.  89  and  900. 

2.  Jurisdiction  of  Supreme  Ck>urt  under  prior  Oonttitutions. 

See  Art.  74  of  1868»  70  of  1864, 63  of  18ft3, 68  of  1845,  and  63  of  1813. 
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8.  Appellate  juriBdietion  under  ConstUutUm  of  1879: 

Art.  81  provides:  ''The  Supreme  Coart,  except  in  oaser 
hereinafter  provided,  shaU  have  appellate  joriadictioii  ooljr, 
which  jurisdiction  shall  extend  to  all  cases  when  the  maliUr 
in  dispute,  or  the  fond  to  be  distributed,  whatever  may  be 
the  amoont  therein  claimed,  shall  exceed  one  thonsaad  dol- 
lars, exdosive  of  interest;  to  salts  for  divorce  and  sepui- 
tion  from  bed  and  board,  and  to  all  cases  in  which  tto 
oonstitationality  or  legality  of  any  tax,  poll  or  impost  whtfc- 
ever,  or  of  any  line,  forfeitore  or  penalty  imposed  bj  s 
mnnicipal  corporation  shall  be  in  contestation,  whste?er 
may  be  the  amount  thereof;  and  in  such  cases,  the  ai^wl 
on  the  law  and  the  fact  shall  be  directly  from  the  comi  is 
which  the  case  originated  to  the  Supreme  Court;  aiidi» 
criminal  cases  on  questions  of  law  alone,  whenever  the  poa- 
ishment  of  death  or  imprisonment  at  hard  labor  maybr 
inflicted,  or  a  flue  exceeding  three  hundred  dollars  ($300) 
is  actually  imposed." 

4.  Amendments  of  Article  81 : 
Art.  126  of  1882,  ratified  in  1884,  raises  lower  limit  of  jnrii- 
diction  to  two  thousand  dollars,  and  extends  jnrisdictiaa 
irrespective  of  amount  to  suits  for  interdiction  and  nullitjf 
of  marriage,  and  to  suits  involving  homestead  rights. 

6.  Effect  upon  pending  suits  of  amendment  raising  jurisfe- 
Uonal  amount : 

(a)  Effect  of  amendment  was  to  deprive  Supreme  Coort 
of  jurisdiction  over  pending  suits  where  amount  wn 
over  one  thousand  and  less  than  two  thousand  dollsza 
Record  must  be  sent  to  court  of  appeals. 

Meyer  ts.  Stubbs,  82  A.  7S6 ;  Walmsley  A  Oo.  vs.  NioboUs,  3(  A.  ^9; 
SSA.  27e. 

(b)  But  when  right  to  go  to  court  of  appeals  is  doubtfiri^ 
Supreme  Court  will  merely  dismiss  appeaL 

Groebel  ys.  Bistroph,  8S  A.  490. 

(e)  Where  no  court  after  the  amendment  has  jurisdic^Ba 
of  a  pending  cause,  dismissal  ensues. 

Ins.  Co.  T8.  Ritchie,  S  Wall.  641;  je:r  j>«rfe  McCmrdle,  7  WalLVC 
Cushing  vs.  Hickle,  30  A.  667;  Meyers  ts.  Mitchell,  3B  A.  9; 
Zaberbler  A  Behan  vs.  Morse,  S6  A.  973;  Walmsley  A  Oa^^ 
NIchoUs,  86  A.  801. 
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875.  Appellate  Jurisdiction — The  Supreme  Court  has 

jurisdiction,  though  the  judgment  appealed  from  be  for 

less  than  five  hundred  dollars,  if  the  demand  was  for  more 

than  that  sum.     Its  jurisdiction   extends  to  all  cases  in 

which  the  constitutionality  or  legality  of  any  tax,  toll  or 

impost  of  any   kind   or   nature  whatsoever,  or  any  fine, 

forfeiture  or  penalty  imposed  by  a  municipal  corporation 

shall  be  in  contestation,  whatever  may  be   the   amount 

thereof;  and  in  such  cases  the  appeal  shall  be  direct  from 

the  court  in  which   the   case  originated,  to  the  Supreme 

Court;  and  in  criminal  cases  on  questions  of  law  only, 

whenever  the  punishment  of  death,  or  imprisonment  at 

hard  labor,  or  a  fine  exceeding   three  hundred  dollars  is 

actually  imposed. 

See  Art.  81  of  Constitution  1879. 

ANALYSIS  OP  ARTICLB  81  OF    CONSTITUTION   1879,   FTXTNO  APPBL- 

LATB  JUBISDICnON  OP  SCJPRBMB  OOUBT. 

CIVIL  APPELLATE  JURISDICTION. 

(A)  Appellate  Jurisdiction  only  is  granted  except  where  otherwise 
provided.    Hence  Supreme  Court  can  not — 

1.  Entertahi  suit  to  annul  its  own  judgment. 

Suooesslon  of  Martin  ts.  Sncoesslon  of  Hoggratt,  87  A  840;  Walker  ts. 
Barelli,  82  A.  1169;  Sklllem  ys.  May,  6  Oranoh,  367;  Bx  parte  Story, 
12  Peters,  839;  Washington  Bridge  Co.  ts.  Stewart,  8  How.  418;  but 
see  10  Peters,  119,  and  United  States  vs.  Gomez,  28  How.  826. 

But  this  role  appUes  only  where  judgment  was  ren- 
dered in  pursuance  of  appellate  jurisdiction.  In  mat- 
ters of  original  jurisdiction,  Supreme  Court  may  enter- 
tain action  of  nullity,  rescission,  motion  for  new  trial, 
etc. 

See  Lazarus  vs.  MoQuirk,  42  A.  194. 

'  2.  Dictate  to  lower  judge  what  particular  judgpnent  to  render. 

State  ex  rel.  Luminals  tb.  Judges,  84- A.  1115. 

S.     Oonsider  motion  and  affidavit  to  supply   deficiency  of 
matter  of  record  as  to  show — 
That  judg^  ad  hoc  was  not  sworn. 

Nugent  vs.  Stark,  84  A.  680. 
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4.  Oonsider  plea  of   e8topi>el  by  acquiescence— when  fidi 
are  in  pais, 

Tanneret  ts.  Job.  Co.»  83  A.  661;  Nnnes  tm,  Winston,  91  A.  667;  bnt  ie» 
Srant  A  Taylor  tm,  SnooeMion  of  Stheiidge,  79  A.  676. 

6.  Ck>ii8ider  whether  curator  ad  hoo  entitled  to  additional  tot 

— ^no  application  being  made  in  lower  court. 
Ohafle  Tt.  Lndellng.  84  A.  968. 

6.  Render  a  Judgment  based  on  consent  giyen  in  Snpieme^ 
Oourt. 

Suooession  of  Oarroll,  81  A.  IIL 

7.  Decide  that  attorney  consenting  to  dismlsnal  of  ai^etl 

had  no  authority  to  do  so. 

Walti  TS.  Bailroad  Go.,  85  A.  628;  Borelmnd  ts.  Leekie,  37  A.  83S. 

8.  Determine  that  liquidator  made  a  party  was  not  pcopolr 
appointed. 

Ins.  Go.  TS.  Pike,  88  A.  838. 

9.  That  there  is  amount  in  dispute  sufficient  to  giye  jurisdie* 
tion. 

state  ex  reL  Schwab  ts.  Judge.  33  A.  51;  State  ex  reL  Cain  ts.  Jndgt^ 
30  A.  575;  Keenan  ts.  Freret,  33  A.  81;  bat  see  affldaTlt  of  appeal- 
able  amount  post. 

10.  That  appellant  does  not  approve  of  appeaL 

Benhan  ts.  Parish  of  Carroll,  38  A.  848. 

11.  Ck>n8ider  issue  not  passed  on  in  lower  court. 

Mellon  TS.  Gllmore,  88  A.  1406 ;  Bougelot  ts.  Quick,  84  A.  UT 

(a)  As  disputed  acquiescence  in  form  of  proceeding. 

state  ez  reL  Falrex  ts.  Judge,  88  A.  939. 

(b)  Orhk  judgment  appealed  from. 

£yans  A  Taylor  ts.  Btheridge,  39  A.  676;  James  tb.  FeUovel^ 
Co.,  38  A.  87;  Nunex  ts.  Winston,  31  A.  666;  State  ex  reL  Hans* 
TS.  Police  Jury,  38  A.  373. 

(B)  Exclusion  of  original  juriadicHon  doe$  not  deprive  court  ^ 
powers  necessary  to  exercise  its  appellate  jurisdiction — a.  g» : 

1.  Making  new  parties  in  case  of— 

(a)  Death. 

Howard  ts.  Tale,  37  A.  631 ;  Ollnde  ts.  Qougis,  i  M.  9i. 

^6^  Insolvencey  or  bankruptcy. 

Wardt  TS.  Brandt,  9  H.  680. 

Assignee  of  bankrupt  can  not  be  forced  to  be  s 

party.    He  has  discretion. 

Serra  e  HIJo  ts.  Hoffman,  39  A.  17;  HIU  a  Oo.  ts. 
29A.84L 
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(o)  Vacation  of  office  by  litigant  officers.     Successors 

made  party. 

state  ez  rel.  Canal  Go.  tb.  City  et  aL,  85  A.  70;  La.  Mutual  Int.  Oo. 
T8.  Costa,  83  A.  8. 

.2  Entertaining  mle  brought  by  appellee  against  clerk  of  Su- 
preme Ck>urt  to  deliver  certificate  that  record  not  filed  In 
time  by  appellant  so  that  execution  may  issue. 

C.  P.  689;  Leorolz  vs.  Bonliip  88  A.  119. 

8.  Ordering  clerk  to  remedy  defective  transcript. 

0.  P.  899;  Troustlne  tb.  Ware  St  Mum,  88  A.  780;  Sdaon  ts.  MoQraw,  87 
A.  391. 

-  (0)  Consent  can  not  vest  jurisdiction. 

WUklns  YB.  Gantt,  83  A.  980;  Field's  tb.  Gagne,  88  A.  889;  Heirs  of  Gee  tb. 
Thompson,  89  A.  810;  Duncan  ¥8.  Holt  A  Co.,  31  A.  385;  Tague  tb.  Insur- 
ance Co.,  88  A.  458. 

(D)  Want  of  jurisdiction  noticed  ex  proprio  motu: 

City  TS.  Apken,  86  A.  119;  Boutte  ts.  MalUard,  19  A.  376;  36  A.  87;  Bogers  tb. 
Goldthwatte,  83  A.  48;  State  ts.  Dopf,  33  A.  400;  38  A.  668;  Schmidt  ft  Zleg- 
ler  TS.  Brown  ft  Straus,  88  A.  417;  Gross  tb.  Herman,  85  A.  496;  Bhodes  ts. 
Black  et  al.,84  A.  407;31  A.  754 ;  City  tb.  Sealgo,  41A.U41;Stote  ez  rel. 
Newman  ts.  Hayles,,83  A.  1186. 

Appeal  dismissed  ex  proprio  motu, 

1.  When  there  is  no  money  value  in  dispute  and  case  is  not  an 

excepted  one.    Id. 

Bloch,  Brlttln  ft  Co.  tb.  Barton,  MlUer  ft  Co.,  37  A.  89;  Saux  tb.  Patton 
et  al.,  84  A.  1156. 

2.  When  amount  in  dispute  does  not  exceed  lower  limit  of 

jurisdiction. 

Plnokney  ts.  Wolf,  41  A.  806;  Boutte  ts.  MalUard,  19  A.  376;  State  ts. 
Nick,  33  A.  400. 

8.  When  appellant  has  no  appealable  interest. 

37  A.  90 ;  19  A.  838 ;  38  A.  80. 

4.  When  judgment  below  is  not  signed. 

38  A.  363;  30  A.  588. 

6.  Dismissal  ex  proprio  motu  may  be  ordered  on  discovery  of 
want  of  jurisdiction  even  after  examination  of  merits. 

Halpin  ft  Moran  ts.  Maxwell,  34  A.  94. 

6.  When  appeal  does  not  come  within  letter  of  Ck>nstitution. 

Insurance  Co.  ts.  Gemon,  88  A.  849. 

'EJ)  Sul^ect  matter  of  suit.    Pecuniary  value: 
£xcept  in  certain  cases,  matter  in  dispute  must  have  pecuniary 
value;  hence  court  has  no  jurisdiction : 
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1.  In  suit  for  office  to  which  no  pecuniary  perqniBita  it- 
tached. 

state  ex  rel.  Simmons  ts.  DeVargaSi  38  A.  843 ;  State  ez  reL  Belden  n 
Markey  et  alt.,  31  A.  748 ;  State  ex  rel.  Newman  ts.  Hayles,  S2  A.11B; 
Blooh,  Brittin  ft  Co.  ts.  Barton,  Miller  Sb  Ck>.,  37  A  89;  State  ez  reL 
Sobwab  vs.  Jndge,  33  A.  49;  SobwarU  ts.  Firemen's  Charitable  Alio- 
elation,  41  A.  406;  bat  see  State  ts.  City,  41  A.  U6,  wheie  Police 
Board,  the  members  whereof  receiTe  no  pay,  mandamased  Major 
to  recognize  them  and  carried  the  case  to  Supreme  Coart  and  tp* 
peal  was  maintained. 

2.  In  proceeding  by  mandamus  to  secure  possession  of  books, 
keys,  etc. 

(a)  In  sheriff's  office,  when  interest  of  applicant  not 
shown  to  amount  to  $500  ($2000) . 

state  ex  rel.  Creagh  ts.  Judge,  31  A.  108;  State  ex  reL  Steroberf 
TS.  Lagarde,  31  A.  18;  13  A.  719;  Lafltte  ts.  Duncan,  4  N.8.6S; 
State  ex  rel.  Wrotnowski  ts.  Bryan,  31  A.  186. 

(h)  Or  clerk's  office. 

Police  Jury  ts.  Hubbs,  88  A.  149;  Police  Jury  ts.  Miicar,  Si 
A.  884. 

(c)  Or  to  have  access  to  corporate  books. 

state  ex  rel.  Newgass  ts.  Friedlander,  35  A.  48;  Pike  ts.  Judge, 
37  A.  677. 

8.  In  suit  brought  under  intrusion  into  office  act  to  determine 
rights  of  parties  to  seats  as  aldermen,  and  city,  a  third 
party,  appeals. 

state  ex  reL  Belden  ts.  Kaiser  et  al.,  31  A.  748. 

4.  Where  plaintiff  merely  asks  for  injunction  and  reserve  of 
right  to  sue  for  damages. 

Saux  TS.  Patton  et  al.,  84  A.  1156. 

5.  Where  suit  is  brought  for  mandamus  by  police  jury  to  com- 
pel clerk  and  sheriff  to  remove  office  and  archives  to  nev 
seat  of  justice. 

State  ex  reL  Police  Jury  ts.  Mi  scar,  84  A.  885. 

Aliter  where  citizen  intervenes  and  shows  appealable  in- 
terest. 

Moore  ts.  Police  Jury,  Id.,  p.  886. 

6.  Where  notary  appeals  from  judgment  ordering  him  to  de- 
liver records  of  deceased  notary  to  officer  designated  by  liv 
to  receive  them. 

state  ex  rel.  Hero  ts.  Laresohe,  34  A.  148.    But  see  State  ex  reL  Gs^ 
land  TS.  Theard,  45  A. 

7.  Where  corporation  appeals  from  order  to  permit  pftrtj  ^ 
examine  its  books. 

state  ex  reL  De  St.  Bomes  ts.  Cotton  Press  Co.,  23  A.  633. 
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8.  Where  suit  is  ander  intrusion  act  for  office  of  coancilman* 

State  ex  rel.  Simmons  vs.  De  Vargas  et  al.,  28  A.  843. 

(a)  Or  for  office  of  member  of  Board  of  Adminiatrators 
of  State  University  or  of  Agricnltoral  and  Mechanical 
College,  to  which  no  pay  is  attached. 

state  ex  rel.  Baokner  vs.  Jastremskl  et  al.,  88  A.  110. 

(h)  Aliter  where  office  carries  salary  or  fees. 

state  ez  rel.  Bgan  vs.  FoUett,  83  A.  231. 

9.  When  appeal  is  taken  from  order  dissolving  injunction  by 
which  superintendent  of  Oanal  and  New  Basin  was  pro- 
hibited from  removing  lumber  from  banks. 

Buddig  vs.  Baldwin,  88  A.  896;  bat  see  McOarley  ys.  Lemonnler,  40  A. 
255,  where  appeal  maintained  In  a  suit  to  establish  road  as  public. 

{F)  Exceptions  to  the  rule  requiring  interest  of  appellant  to  be 
pecuniary : 

1.  Divorce  cases,  and  suits  for  separation  from  bed  and  board, 
also  for  nullity  of  marriage. 

Act  125  of  1882;  Bryant  ts.  Austin,  86  A.  806;  Butler  ys.  Washington,  45 
A.  284. 

2.  Suits  for  interdiction  and  nullity  of  marriage. 

Act  126  of  1882. 

8.  Suits  involving  homesteads. 

Act  126  of  1882. 

This  refers  only  to  homestead  as  mentioned  in  Constitu- 
tion, not  to  misnamed  homestead  referred  to  in  0.  0. 

8562. 

state  ex  reL  DaYldson  ys.  Judges,  87  A.  109;  Kinder  ys.  Lyons,  88 
A.  714. 

4.  All  cases  in  which  the  constitutionality  or  legality  of  any 
tax,  toll  or  impost  whatever,  or  of  any  fine,  forfeiture  or 
penalty  imposed  by  a  municipal  corporation  shall  be  in  con- 
testation : 

(a)  Constitutionality  or  legality  of  a  tax  being  at  issue, 
appeal  lies  irrespective  of  amount. 

Oole  YS.  Randolph,  81  A.  636;  Pratt  ys.  Holmes,  48  A.  1016;  State 
ex  rel.  Brazeale  ys.  Frank,  42  A.  226. 

(b)  Constitutionality  of  tax  at  issue  when  law  under  which 
imposed  is  unconstitutional,  or  where  property  assessed 
and  sought  to  be  taxed  is  exempt  by  Constitution. 

Adler,  Qoldman  &  Co.  ys.  Board  of  Assessors,  87  A.  607;  State  ex 
rel.  City  ys.  Judge,  41  A.  640. 
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(o)  Legality  of  tax  at  issue  when  there  is  no  law  totto* 

izing  it. 

Adler,  Qoldman  St  Oo,  ru.  Assessors,  17  A.  608;  PonnftaTi.if- 
sessors,  85  A.  825. 

(d)  Or  a  law  which  is  invalid. 

MoGaIre  ts.  Vogh,  M  A.  812;  State  ts.  Blaser,  »  A. 861;  Sttfeis 
reL  Darld  ts.  Ja<lg6S,  87  A.  896. 

(e)  Or  where  there  is  a  valid  law  which  tax  Tiolitei. 

Id.;  GIlUsT8.0U7toii,88A.389;  State  rs.  Sles,  90  A 918L 

(f)  Illegality  of  assessment,    as   where  mere  deM  ii 
assessed  at  domicile  of  debtor,  not  that  of  creditor. 

v.  A  A.  Meyer  ft  Co.  ts.  Sheriff,  41  A.  646. 

(g)  No  law  to  anthoriae  a  license  tax  claimed. 

Parish  of  Morehouse  ts.  Brlgham,  41  A«  868. 

6.  But  constitationality  or  legality  of  tax  is  not  at  teae: 

(a)  When  complaint  is  merely  of  irregolarityorwtDtof 
form  of  assessment. 

Adler,  Goldman  A  Co.  ts.  Board  of  Assessors,  87  A.  806;  Stale o 
reL  DaTld  ts.  Judges,  87  A.  888;  Bush  A  LeTert  ts.  PoUm  JhT. 
89A  888; Minor T8.Budd,88A. 98;  FaTrotT8.Cit7,»A»;8Mi 

ex  rel.  Badger  ts.  Beoorder,  41  A.  684. 

Or  excessive  assessment. 

Gillis  A  Kennett  ts.  Assessor,  83  A.  286;  Block  TaFootoA 
85  A.  965. 

(b)  Or  when  complaint  is  merely  as  to  mode  of  eoMai 
payment  of  taxes,  as  when  warrant  refused  in  paynN^ 

Oobb  TS.  MoGnIre,  86  A.  801;  Stnbbs  ts.  McGnlre,  81 A818;  li*^ 
man  ts.  Hayles,  82  A.  1186;  Orean  ts.  Boony,  83  A.  119L 

(e)  Or  where  sole  question  raised  is  as  to  constitotkniiK 
or  legality  of  the  interest  imposed  by  the  Legislalore 

upon  delinquent  municipal  taxes, 
state  ex  rel.  BiTet  ts.  Judge,  86  A.  281 

(d)  Or  where  sole  contention  is  that  relator's  propertf  ^ 
not  liable  to  drainage  tax  because  it  is  not  doe,  or  be- 
cause it  has  already  been  paid,  or  because  conrideittioi 
therefor,  to -wit:  drainage  work,  has  been  abandoiai 

state  ex  rel.  Johnson  ts.  City  of  New  Orleans,  89  A.  8a 

(e)  Or  where  sole  question  presented  is  one  of  proeedst 
only. 

City  TS.  Schoenhausen,  88  A.  287. 

(O)  What  is  a  ^^  tax  ^^  within  meaning  qf  the  OcmetiiMtUm: 

It  is  a  '*  burden,  charge  or  imposition  for  public  use." 

Ins.  Co.  TS.  Soule,  7  Wall.  488;  Worsley  et  aL  ts.  Second  UanUtf^' 
9  B.  825;  Deloambre  ts.  Olere,  84  A.  1051. 
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2.  There  is  no  ''  tax  "  where  charge  is: 

(a)  Wharfage. 

Sweeney  ts.  Oils,  87  A.  630;  Transportation  Oo.  t».  Parkersbiirg^ 
107  U.  S.  600;  Sweeney  ts.  Seller  ft  Son,  87  A.  680. 

(b)  Claim  against  riparian  proprietor  for  costs  of  repairs 

made  on  pnblic  road  and  leyee  on  his  property. 
Police  Jory  ys.  Mitchell,  87  A.  44. 

(c)  Local  assessment  for  constmction  of  levees,  pnbiie 
roads  and  for  opening  of  streets  and  for  like  pnrposas. 

Lafayette  ra.  Aaylam,  4  A.  1;  Teatman  ts.  Orandall,  11  A.  330;  Im 
ri  Application  of  City  tor  Opening  of  Streets,  20  A.  499;  BooiMiy 
Ti.  Brown,  21  A.  61;  Board  of  Leree  Oommissionert  ra.  IjOtIo 
Bros.,  88  A.  276;  Barrow  vs.  Hepler,  84  A.  862;  Bxoelslor  Plant* 
Ing  and  Hannfactoring  Co.  ts.  Green,  89  A.  460;  Orowley  Ta» 
Oopely,2  A.  829;  Wesley  ts.  Manicipallty,  9  B.  880;  I>rainln|p 
Co.  Case,  11  A.  870;  BUerman  ts.  B.  B.  Oa,  84  A.  708;  OhamoelL 
TS.  LcTee  Co.,  88  A.  828. 

(d)  Quarantine  fee. 

Bailroad  and  Steamship  Go.  ts.  Board  of  Health,  86  A.  6Q0i 

(E)  Toll  or  impost: 

1.  Appeal  lies  where  constitationality  or  legality  of  toll  im 
contested. 

Oarondelet  Oanal  Oa  ts.  Tedesco,  87  A.  100. 

Or  of  impost. 

Stote  TS.  Pittobnrg  Goal  Co..  41  A.  466. 

fl)  Appeal  lie$  where  oongtUuUondlity  or  legality  of  fine^  forfMmrm^ 
or  penalty  imposed  by  a  municipal  corporation  is  contested^ 

State  TS.  Isabel,  40  A.  841;  State  ts.  Qisch,  81  A.  644;  42  A.  84k 

1.  No  such  case  arises : 

(a)  Where  sole  question  is  raised  of  constitationality  of^ 
city  ordinance  unaccompanied  by  disputed  legality  or* 
constitutionality  of  any  fine,  forfeiture  or  penalty  im- 
posed by  a  municipal  corporation. 

• 

(b)  Where  sole  question  is  of  legality  of  fine  imposed  b^ 
municipal  corporation,  not  of  constitutionality  of  ordi- 
nance. 

Sx  parte  TraTcrs,  8  A.  096;  Third  Manicipallty  ts.  Blanc,  1  A.  8Mw 

(e)  Where  no  fine,  forfeiture  or  penalty  is  imposed,  hak, 
only  certain  interest  on  delinquent  municipal  taxeik 

State  ez  rel.  BiTCt  ts.  Jndge,  86  A.  286. 
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(d)  Where  such  fine,  penalty  or  forfeiture  is  not  imposed 
by  a  mimicipal  corporation,  but  by  a  State  law. 

State  ex  reL  Bivet  vs.  Judge,  36  A.  286;  Geale  ts.  Recorder,  30  A. 
450;  Aagastl  T8.  Houston,  aOA.  1174;  Barry  vs.  Gamier.  SI  A. 
831;  Orleans  TS.  Blano,  I  A.  385;  Donaldsonville  ts.  Richard,  4 
A.  83;  Municipality  ts.  Coming,  4  A.  407;  Albert  ts.  Brewer, 9 
A.  64. 

(e)  Where  issue  of  constitutionality  was  not  raised  in 
lower  court. 

City  of  New  Orleans  ts.  Hill,  32  A.  1162;  State  ts.  Tsui  Ho  et  sL. 
87  A.  60;  State  ex  rel.  Lamarque  ts.  Recorder,  39  A.  Ml ;  Blo^ 
TS.  Fontenot,  86  A.  966;  10  A.  724;  State  ts.  Widow  de  St.  Homes, 
26  A.  758 ;  State  ts.  Hennessy ,  44  A.  805. 

^)  But  it  is  not  necessary  that  pleadings  below  should 
show  what  particular  law  or  constitutional  provision 
was  violated. 

state  ex  rel.  Roos  ts.  Carrie,  86  A.  887 ;  Bridge  Proprietors  ts. 
Hoboken  Co.,  1  Wall.  116. 

-(g)  Nor  that  pleadings  in  recorder's  court  should  be 
written  and  should  show  an  allegation  of  unconstita- 
tionality. 

state  ex  rel.  Stinson  ts.  Murphy,  41  A.  626. 

(h)  Nor  will  constitutionality  of  city  ordinance  be  passed 
upon  unless  complainant  was  condemned  to  some  pen- 
alty or  opposing  party  was  wrongfully  released  there- 
from. 

Bateman  ts.  Mayor  and  Council  of  Morgan  City,  82  A.  898;  Lery 
TS.  City  of  ShreTcport,  27  A.  620. 

(i)  Nor  where  ordinance  is  not  in  the  record,  and  the 
answer  does  not  specifically  attack  its  constitutionalitj 
or  legality. 

City  TS.  Hill,  82  A.  1161;  State  TS.  ClesI,  44  A.  87;  City  ts.  Labatt, 
83  A.  107. 

f(J)  Mixed  quesHona  of  oonatUuHonalUy  or  legality  of  toz,  (oU,  m- 
post,  etc, : 

Where  appeal  presents  question  of  legality  of  tax,  and 
also  of  irregularity  in  mode  of  levying  and  collecting,  ap- 
peal is  entertained  on  question  of  illegality  of  tax  and 
ignored  otherwise. 

state  TS.  Justice,  12  A.  789;  Baton  Rouge  ts.  MalTerhiU,  16  A.  215; 
Board  of  Health  ts.  Pooley,  11  A.  743;  Police  Jury  ts.  VillsTabia.  12 
A.  788;  FaTrot  ts.  City  of  Baton  Rouge,  38  A.  230;  State  ts.  Rebassa 
9  A.  305;  Albert  ts.  Brewer,  9  A.  64. 
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And  questions  of  fact  as  well  as  of  law  are  considered  on. 
snch  appeal. 

state  T8.  Coal  Co.,  41  A.  467;  Minden  vs.  Sllversteln,  86  A.  912. 

(K)  Appeal  direct  to  Supreme  Ckmrt  in  cases  enumerated: 

1.  Appeal  direct  from  conrt  where  suit  originated. 

city  vs.  Arthurs.  86  A.  96;  State  ex  rel.  Bertel  ts.  Board,  84  A.  674; 
Minden  ts.  Silversteln,  86  A.  56, 913;  State  va.  Bebaasa,  9  A.  806;  Wll- 
motTB.  Olty,  27  A.  168;  Bontrone  yt.  Judge,  80  A.  416;  Deyronys.. 
Mnnlclpality,  4  A.  11;  City  yt.  Judge,  41  A.  641. 

2.  And  jurisdiction  of  Supreme  Oourt  to  hear  such  appeal 

protected  by  prohibition  to  lower  conrt. 
state  ex  rel.  City  ys.  Judge,  41  A.  641. 

8.  In  cases  not  enumerated  as  being  directly  appealable  to 
Supreme  Oourt,  the  appeal  is  governed  entirely  by  amonnt 
involved. 

Babfn  ya.  Delahousaaye,  81  A.  727. 

(L)  Fund  to  be  distributed: 

1.  Appellate  jurisdiction  exists  in  all  cases  where  the  fund  to 
be  distributed,  whatever  the  amount  claimed,  exceeds 
$2000. 

(a)  Settlement  in  concurso  of  creditors. 

Smith  A  MoKenna  ya.  Charlea,  27  A.  603;  Haugherty  ya.  Thie* 
berge,  24  A.  442 ;  O'Hem  ys.  €k>uldy,  26  A.  872 ;  Lapene  k  Ferre 
ya.  Meegel,  26  A.  80;  40  A.  160. 

This  rule  does  not  prevail  in  Supreme  Court    of 

United  States. 

Seayer  ya.  Blgelow,  6  WalL  209;  Shfelda  ys.  Thomaa,  17 
How.  8. 

2.  Settlement  of  successions:  where  assets  exceed  $2000— 
e.  g. : 

(a)  Contest  over  right  of  administration. 

Suooesaf on  of  Bedford,  88  A.  244. 

(b)  Sale  of  succession  property. 

state  ex  rel.  Upton  ys.  Judge,  37  A.  830. 

(o)  Distribution  of  assets  by  tableau. 

Succession  of  Cousley,  89  A.  670;  Succession  of  Gohs,  87  A.  428^ 
Renshaw  ys.  Stafford,  Hi  A.  1138;  but  see  Succession  of  Sa- 
toplnal,  21  A.  264;  Succession  of  Gale,  21  A.  487;  Succesaloa 
of  Andrus,84  A.  1063;  Succession  of  LeSassier,  84  A.  1066;  Sue- 
cession  of  Cloney,  29  A.  327;  Hickman  ys.  Judge,  28  A.  936. 

(d)  Partition  of  succession  property. 

Gray  ys.  Gray,  36  A.  868. 

669 


875  JuRiM>ic7noN  of  Supreme  Ooubt. 

(e)  Accounts  of  tutorship. 

Totorahip  of  Minor  Heir  of  Jones,  41  A.  610. 

Z,  No  Jurisdiction  wliere  succecsion  assets  are  less  than  $2000. 

Saooettlon  of  Thomas,  85  A.  19;  Snoceeslon  of  McDowell,  fi  A.  U& 

fa)  Or  when  assets  having  been  distributed,  sole  claim  in 
dispute  is  an  item  of  $227  for  costs. 

Suooeeslon  of  Doogart,  42  A.  517. 

(b)  Or  when  succession  is  closed. 

Snooesslon  of  Pointer,  SO  A.  870. 

4.  Bule  that  fund  to  be  distributed  controls  to  determiM 
Jurisdiction,  did  not  exist  in  any  previous  Oonstitation;  bat 
it  was  recognized  in  jurisprudence. 

Snocession  of  Durau,  84  A.  686;  Benshaw  ts.  Stafford,  84  A  11#;  8ie- 
cession  of  Oloney,  39  A.  827;  Colt  ts.  O'Oallaghan,  2  A  19Qi 

^M)  Appeal  lie*  in  all  oaees  where  the  amownt  in  diapuie  esoaadi  (w 
thoueand  dMatB  exclusive  of  inierett. 

L  BxclvMon  qf  intereti.  Amount  in  dispute  or  fond  to  be 
distributed  must  exceed  two  thousand  dollars  exdmiTe  of 
Interest. 

^.  No  jurisdiction  where  amount  exceeds  two  thousand  dollaa 
only  by  adding  interest. 

State  ex  reL  Forman  ts.  Recorder,  88  A.  14;  BoanI  ts.  GcrdoactiLt 
84  A.  1062;  Breaox  ts.  Recorder,  86  A.  742;  80  A.  1268. 

3«  Bule  of  exclusion  of  interest  does  not  apply  when  sach  in- 
terest is  an  integral  element  of  principal  demand,  as  vben 
suit  is  to  compel  parish  officers  to  assess  taxes  to  pay  jndr 

ment  with  interest  and  costs. 

state  ex  reL  Flsk  ts.  Police  Jnrj,  84  A.  96. 

4.  Under  Constitution  of  1868  interest  could  be  cnmiilatod 

with  capital  to  determine  appellate  jurisdiction. 

Wllkins  TS.  Gantt,  82  A.  929. 

5*  But  not  interest  accruing  after  judicial  demand. 

Pojol  TS.  Oorre)ole8,6  R.  90;  Mason  ts.  Oglesby,  2  A.  798;  Bofsn^ 
Goldthwalte,  82  A.  00;  Mann  &  Oo.  ts.  Norton,  21  A.  165;  SehMikff 
TS.  Taliaferro,  20  A.  666;  Wolf  ts.  WetherlU  k  Oo.,  22  A.  26;  Owvsn 
Boyd,  7  A.  109;  Jaqnet  ts.  Webb,  LeTcrt  k  Co.,  22  A.  HI. 

6.  Attorney's  fees  are  included. 

Ma7erTB.8tahr,86A.67;  26A.61;  14A.86;  8tandlferilOaT8.0oTtif 
ton,  86  A.  896. 

iN)  Amouni  in  ditptUe  muti  exceed  two  thoueand  dMan. 
No  jurisdiction  where  smaller  sum  is  in  dispute. 

Schmidt  ft  Zlegler  ts.  Brown  ft  Straus,  88  A.  416;  State  exreLXava* 
TS.  Hayles,  88  A.  1186;  Succession  of  Thomas,  86  A.  19;  41  A  Hi 
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(0)  Appealable  amount 

1.  It  most  clearly  appear  from  record. 

Schamert  ti.  Tamboury,  21  A.  19S;  Adams  ts.  Stark,  88  A.  804;  Oolomb 
ftOondolfo  TS.  MoQaald,  86  A.  827;  Olty  ofNew  Orleans  tb.  Apkeii/86 
A.  419;  State  ex  reL  Recorder  of  Mortgages  ts.  Clinton,  25  A.  285; 
Buddlg  T8.  Baldwin,  88  A.  896;  Wilklns  vs.  Gantt,  82  A.  929;  Thomp- 
son T8.  Lemelle,  82  A.  982;  HIte  ts.  Hlnsell  ft  Tallien,  89  A.  118; 
Wade  TS.  London,  80  A.  660;  Saocesslon  of  Broom,  14  A.  67;  Dngan 
▼a.  Police  Jury,  26  A.  678. 

2.  AlUer  when  amount  is  Judicially  noticed,  such  as  amount  of 
salary  of  district  Judg^e. 

Fis^  TS.  Collins,  21  A.  289. 

8.  It  must  appear  from  original,  not  supplemental  petition, 
when  sole  object  of  latter  appears  to  be  to  inflate  claim. 

March  vs.  MoNeily,  86  A.  287;  Baddig  vs.  Baldwin,  88  A.  896. 

(P)  Affidavit  eetahliehing  appealable  amourU : 

1.  Affidavit  to  show  appealable  amount  will  be  considered : 

(a)  When  case  involves  pecuniary  interest,  but   exact 

amount  in  dispute  does  not  appear. 

state  ex  rel.  Police  Jury  vs.  Mlscar,  34  A.  884;  State  ex  rel.  Dab- 
oval  TS.  Police  Jury,  89  A.  761 ;  State  ex  rel.  Hero  vs.  Pitot,  21 
A.  886;  Mayor  and  Council  vs.  Board  of  Police.  21  A.  447;  Bath- 
bone  vs.  Parish  of  St.  James,  28  A.  824:  Burke  vs.  Wall,  29  A. 
88;  Crescent  City  Live  Stock  and  Slaughterhouse  Co.  vs.  Lar- 
rieux,  80  A.  799;  Buddlg  vs.  Baldwin,  K8  A.  8»4 ;  State  rs.  Pitot, 
21  A.  886;  State  ex  rel.  Cain  vs.  Jud^e,  20  A.  ft74;  Hubert  vs. 
Aubray,  6  L.  596;  Knight  vs.  Smith,  8  M.  163;  State  vs.  Wiltz,  11 
A.  440;  State  vs.  JudgCj  20  A.  674;  80  A.  1136;  but  contra  see  16 
Peters,  281. 

(b)  When  petition  claims  $200  damages,  but  affidavit  filed 
alleging  greater  amount. 

Crescent  City  Slaughterhouse  Co.  ts.  Larrieux,  80  A.  796. 

2.  Affidavit  of  pecuniary  amount  in  dispute  will  not  be  con- 
sidered : 

(a)  When  suit  by  its  nature  and  essence  presents  no  issue 
of  pecuniary  gain  or  loss  to  the  parties. 

state  ex  rel.  Police  Jury  ts.  Miscar,  84  A.  886. 

(b)  When  pleadings,  nature  of  action,  documents  an- 
nexed show  affidavit  of  appealable  amount  to  be  un- 
founded. 

Buddig  TS.  Baldwin,  88  A.  894;  21  How.  891;  Hite  TS.  Hlnsell,  88 
A.  118. 

(o)  When  object  of  affidavit  is  to  show  right  to  suspen- 
sive appeal  when  application  for  mandamus  la  made. 

state  ex  rel.  Schwab  ts.  Judge,  22  A.  49. 
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(d)  When  it  contradicts  pleadings. 

Bennett  ts.  Butterwortb,  8  How.  121;  Trustees  ts.  Dnpiiy,  SI 
A.  806. 

8.  When  affidavit  may  be  made : 

It  may  be  made  after  motion  to  dismiss. 

state  ex  reL  Cain  ts.  Judge,  20  A.  671;  State  ts.  Wlltz,  11  A.  440; 
Knight  ys.  Smith,  8  M.  168. 

But  it  seems  not  after  dismissal. 

Bichmond  ts.  Milwaukee,  21  How.  891 ;  Bush  vs.  Parker,6  Urtnoh, 
267;  Bx  parte  Bradstreet,  7  Peters,  634;  The  Grace  Girdl6r,ft 
Wall.  441. 

4.  Who  makes  affidavit: 

Party  or  his  counsel  may  make  it. 

state  ez  rel.  Police  Jury  ts.  Mlscar,  84  A.  885. 

6«  In  wh^t  court  affidavit  may  be  filed : 

It  may  be  filed  either  in  Supreme  Oourt  or  in  lower 
court. 

state  TS.  Haokett,  6  A.  92;  State  ex  rel.  Cain  ts.  Judge,  20  A.  STB; 
but  see  contra  Mecbe  ts.  Lalamle,  VO  A.  1186. 

6.  What  affidavit  must  contain : 

(a)  Sufficient  data  to  show  sound  foundation. 

Buddig  TS.  Baldwin,  88  A.  897. 

(b)  No  contradiction  of  pleadings. 

Id. ;  Richmond  ts.  Milwaukee,  21  How.  891. 
(Q)  Amount  in  dispute  must  exceed  two  thousand  dollars : 

1.  No  jurisdiction  in  Supreme  Oourt  where  amount  is  exactly 
two  thousand  dollars. 

Hogau  TS.  Harrison,  22  A.  218;  Oglesby  ts.  Helm,  26  A.  61 ;  Maham  ts. 
Benton,  26  A.  879;  14  A.  114;  Teal  ts.  Plrtle,  84  A.  892;  Knapprs. 
Banks,  2  How.  78;  4  Wall.  168. 

2.  Such  cases  fall  within  jurisdiction  of  courts  of  appeal. 

state  ex  rel.  Harper  ts.  Judge,  83  A.  868;  Ice  Co.  ts.  Bank,  82  A.  997; 
State  ex  rel.  Abraham  ts.  Judges,  46  A.  888. 

(R)  Amount  disputed  must  exceed  two  thousand  dollars;  therefore 
Supreme  Court  has  no  jurisdiction — 

1.  Where  admission  of  indebtedness  reduces  sum  to  less  than 
two  thousand  dollars. 
(a)  Real  amount  in  dispute  is  difference  between  sum 
claimed  and  sum  admitted  to  be  owing. 

Denegre  ts,  Moran,  86  A.  846;  Teal  ts.  PIrtle,  84  A.  898;  StnbbsTS. 
Maguire,  88  A.  1089;  Girardey  vs.  Cit]r,26  A.  291;  Second  Mnniol- 
pallty  TS.  Coming,  4  A.  407. 
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(b)  But  see  Abney,  Love  &  Co.  vs.  Whited,  28  A.  818, 
that  mere  admission  of  defendant  will  not  destroy  ap- 
pealability of  plaintiff's  claim  where  plaintiff  takes  no 
judgment  for  amount  admitted. 

Blaohe  ys.  Alelx,  1ft  A.  SO. 

(c)  Where  allegation  is  made  of  payment  of  all  indebted  - 

ness  that  was  due  and  rest  denied,  case  differentiated 

from — 

See  Miller  ys.  Gidlere  &  afarmande,  86  A.  202.    Denegre  y8.  Mo* 
ran,  86  A.  846. 

2.  Where  judg^nent  having  been  previously  rendered  homolo- 
gating account  so  far  as  not  opposed,  and  appeal  is  taken 
solely  from  judgment  dismissing  opposition  of  $287.60  to 
tableau. 

Succession  of  Daraa,  84  A.  585. 

3.  Where  the  plaintiff  by  a  remittitur  reduces  amount  to  sum 
less  than  two  thousand  dollars. 

State  ex  reL  Ballroad  Co.  ys.  Jadge,  84  A.  865. 

4.  Particularly  where  plaintiff  takes  a  judgment  for  part  of 
debt  admitted. 

Blacbe  ys.  Aleix,  15  A.  69;  Manlolpallty  vs.  Coming,  4  A.  407;  GIrardey 
A  Co.  YS.  City,  26  A.  291;  5  B.  447;  Abney,  LoYe  A  Oo.  ts.  Whlted,  28 
A.  818. 

5.  Remittitur: 

(a)  It  must  be  entered  before  judg^nont. 

O.P.  491;  State  ex  rel.  Ballroad  Co.  ys.  Judge,  84  A.  866;  Wolf 
YS.  Minozenhelmer,  14  A.  114;  Western  Union  Telegraph  Co. 
YS.  Judge,  21  A.  729;  14  A.  648;  LeBlano  ys.  Pitman  A  Barrow,  16 
A.  481;  2  A.  186;  7  N.  S.  861;  2L.  102;  2  L.  286;  2  How.  78;  Blaohe 
YS.  Aleiz,  15  A.  50. 

fb)  And  before  verdict. 

Gayden  ys.  B.  B.  Co.,  89  A.  269;  84  A.  864;  84  A.  1U7;  State  ex  reL 
Ballroad  Co.  ys.  Judge,  84  A.  1117. 

(e)  Remittitur  by  plaintiff  will  not  affect  reconventional 
demand. 

Vincent  ys.  Schweitzer,  17  A.  199;  Gore  ys.  Enelttg,  8  B.  887; 
Hanna  ys.  Bartlette,  10  B.  488;  Ex  parte  Groodwin,  U  B.  12. 

CS)  Amount  in  ditpute  exceeding  two  thousand  doUare  muet  be  in 
dispute  between  the  particular  parties  to  the  appeal : 

1.  Thus  in  mandamus  suit  by  Police  Jury  to  sheriff  and  clerk 
to  compel  removal  to  new  parish  seat,  affidavit  of  pecuniary 
interest  in  the  people  of  the  parish  will  not  prevent  dis- 
missal. 

state  ez  rel.  Police  Jury  ys.  MIsoar,  84  A.  884. 

673 


575  Jurisdiction  of  Supreme  Court. 

2.  Nor  will  api>eal  lie  where  sole  dispute  is  attorney's  fee, 
with  privilege  on  judgment,  when  fee  is  less  than  two  Umh* 
sand  dollars,  though  judgment  more. 

Toung  Ys.  Dnnoan,  89  A.  86. 

8.  Nor  wiU  appeal  lie  in  contest  between  plaintiff  and  gar- 
nishee when  claim  against  him  is  less  than  two  thoomid 
dollars,  no  matter  what  amount  is  claimed  from  defendut 

Bank  vs.  AUeo,  89  A.  806;  Wood,  Slay  back  ft  Ca  vs.  BoccM.S]  A.UA 

4.  But  where  two  defendants  were  jointly  sued  foradiim 
exceeding  two  thousand  dollars  and  judgment  rendered  ii 
prayed  for,  and  only  one  appeals.  Supreme  Oonrt  has  jnriB* 
diction  though  appellant's  liability  less  than  two  thoanad 
dollars.  Whole  judgment  is  necessarily  attacked  and  de- 
puted. 

Daloour  ts.  McCan,  87  A.  7;  Lartl^ue  ys.  White,  25  A.  191;  Same t* 
Same,  36  A.  835;  Stote  ez  rel.  School  Board  ys.  Goosin.Sl  A-iafl',  §«'' 
ex  reL  St.  Oyr  ys.  Jam<3l,  84  A.  *i01. 

5.  Rule  is  otherwise  when  defendants  are  not  ioinUy  otk^* 
erally  liable. 

Larrleox  ys.  Orescent  City  LlYe  Stock  Landing  and  Slaught«Afl«« 
Co.,  80  A.  609;  La.  Western  R.  R.  Co.  ys.  Hopkins  et  al.,  S3  A.  Sii 
Tague  YS.  Ins.  Co.,  88  A.  456;  Marshall  ys.  Holme8,39A.SU:Oe« 
YS.  Bouney,  83  A.  1187. 

^T)  Tests  of  jurisdiction  in  dispute  in  particuUir  octtona: 

1.  Bute  to  erase  mortgages.     Test  is  amount  of  mortgage. 

state  ex  reL  Bloss  ys.  Judges,  33  A.  1851 ;  Buissiere  ys.  WUUam«.S^  ^ 
387;  Endow  ys.  Ludeling,  84  A.  1034. 

And  in  suits  to  erase  inscription  of  drainage  tax  moi^ 
gage,  test  is  amount  of  tax. 

state  ex  rel.  Johoson  ys.  City,  39  A.  843. 

2.  Suit  to  annul  tax  sale  by  judicial  mortgage  credOor.   W* 
amount  of  mortgage. 

Fendler  ys.  Bates  et  al.,  34  A.  595. 

3.  Revocatory  action.    Test  is  creditor's  claim,  not  valoe  i^ 
property. 

Loeb  A  Bloom  ys.  Arent,  88  A.  1006;  Schwartz  ys.  Schmidt,  ifl*-*^- 
Bufflngton  ys.  Blouin,  86  A.  836;  Zuberbier  A  Behsn  ts.  Morte,s(^ 
970;  LiYingstone  ys.  Hardle  Bros.,  41  A.  811;  Pochelu  vs.  Cttoifi'^ 
40  A.  337;  State  ex  rel.  Zuberbier  A  Behan  ys.  Judge,  34  A.  1313:  ^ 
A  Bamett  ys.  Gill,  43  A.  1041 ;  Flower  ys,  Prejeau,  43  A.  8«;  F«^ 
YS.  Bates,  84  A.  695;  Moore,  McKinney  A  Co.  vs.  Ringuet,  45  A.  U^ 
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4.  Action  en  deolaraiwn  de   HmulaHon,     Test  is  value  of 
property.    Whole  title  to  property  involved. 

Godshaw  A  Plant  ts.  Judges,  38  A.  643;  John  Ohafle  ft  Sons  ts.  Do 
Moss  and  Wife,  87  A.  186;  State  ez  rel.  Bloss  vs.  Judges,  38  A.  1851; 
Moore,  McKinney  A  Oo.  ys.  Bingaet,  45  A.  1118. 

5.  Mandamus   proceeding  to    cancel  tax  mortgage.     Test    is 
amount  of  the  tax  in  capital. 

Breauz  ys.  Beoorder  of  Mortgages,  86  A.  742;  State  ez  rel.  Forman  vs. 
Recorder,  88  A.  14. 

And  agg^gate  of  tax  inscriptions  complained  of  will  flz 

Jurisdictional  amount. 

Palmer  ys  Assessors,  42  A.  1132. 

6.  Action  by  syndic  of  insolvent  to  annul  contra^  operating  un- 
just  preference  in  favor  of  one  creditor.  Test  is  value  of 
property. 

Black,  Syndic,  ys.  MoStea,  87  A.  620. 

7.  Action  involving  title  to  property.  Test  is  value  of  prop- 
erty.   Thus — 

(a)  Petitory  action. 

Mower  ys.  Judges,  42  A.  665;  Hall  ys.  Curtis,  89  A.  504;  Rhodes  ys. 
Black  A  DaYis,  84  A.  406 ;  Peyton  ys.  Robertson,  9  Wheat.  627. 

Bents  and  revenues  when  sued  for  are  added  to 
make  up  jurisdictional  amount. 

Edwards  ys.  White,  84  A.  969. 

And  value  of  property  is  test,  when  suit  is  brought 
for  liquidation  of  partnership  coupled  with  one  for 
ownership  of  property  in  hands  of  third  person. 

McLeod  YS.  Simonton,  89  A.  853. 

(hj  Injunction  of  seizure  by  third  person  claiming  owner- 
ship. 

GogrcYe  ys.  WIndthorst,  21  A.  296;  Henry  ys.  Tricou,  86  A.  519;  28 
A.  18;  Adams  ys.  Stark,  88  A.  804;  Elder  ys.  City,  81  A.  500; 
Simonds  ys.  Judge,  24  A.  424;  Succession  of  Rennely,  15  A.  96Vi 
Testart  ys.  Belot,  88  A.  603;  Francisco  vs.  Oauthler,  35  A.  398; 
Thompson  ys.  Lemelle,  82  A.  932;  State  ys.  Judge,  12  A.  48; 
Wood  YS.  Rocchi,  32  A.  1120;  Meyer,  WeisACo.  vs.  Logan,  88 
A.  1055. 

(e)  Seizure  by  garnishment  of  property  worth  $600,  when 
contest  is  between  plaintiff  and  garnishee. 

Wood,  Slayhack  A  Ck>.  ys.  Rocchi,  33  A.  1120;  Bier  ys.  Gautier  A 
Godchauz,  35  A.  207;  Meyor  ys.  Logan,  83  A.  1055;  Leverich  ys. 
Dulin,  23  A.  505. 
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GamiBhee  can  not  appeal  unless  smomit  invohed 
between  him  and  each  of  several  plaintiib  exceed 
appealable  sum. 

OoUlna  et  aL  T8.  Miss.  A  Mexican  Qalf  Ship  Oinil  nl 
Draining  Co.,  96  A.  376. 

(d)  Rnle  by  purchaser  at  tax  sale  to  be  put  in  possenoi. 

State  ex  reL  Hollander  vs.  Jadge,  28  A.  714. 

(e)  Or  to  compel  sheriff  to  make  deed. 

Pasley  vs.  MoConnell,  89  A.  1096. 

if)  Injunction  of  execution,  on  ground  that  propeitf  ii> 
homestead. 

Guss  TS.  Ronton,  t8  A.  1046. 

8.  Action  of  boundary.    Test  is  value  of  land  indnded  be- 
tween contested  lines. 

Lombard  vs.  Belanger,  85  A.  All ;  State  ez  reL  LevetTS.  LipeyioOerie. 
38  A.  264 ;  HIte  Ts.  HinseU  &  TaUIen,  89  A.  114. 

9.  Nullity  of  judgment.    Amount  of  judgment,  not  groQBdB  of 

nullity  or  value  of  property  or  claim  in  damages,  is  teit  of 

jurisdiction. 

Singer  vs.  McGulre,  40  A.  688;  State  ez  reL  Adams  ts.  Jiidg«t,<l  i-^*' 
18  A.  398;  Denegre  ts.  Moran,  85  A.  847;  Same  ts.  Ssme,  KL^. 
Oglesby  TS.  Helm,  26  A.  61 ;  Mullen  ts.  Znberbier  ft  RebaB«9  A.  •; 
Marshall  ts.  Holmes,  89  A.  818;  Maokenale  Case,  39  A.  SOS. 

And  several  judgments  will  not  be  added  for  porpoeeiof 
appeaL 

SteTenson  ts.  Weber,  29  A.  106;  State  ez  reL  Msekesiit.^ 
Judge,  89  A.  508;  ProTOSt  ts.  Oreig,  6  M.  S.  87;  ManiuU^ 
Holmes,  89  A. 818;  United  Stotes ts. Ooohran, 5  R.  120;  Armltife 
TS.  Barrow,  10  A.  78. 

10.  Injunction  of  judgment  by  teized  debtor.  Test  10  81D0«^ 
of  judgment,  not  value  of  property  or  damages  claimed. 

state  TS.  Judge,  18  A.  898;  Hearsey  ts.  Booth,  83  A.  800;  Stabbt  ti>1(^ 
Gnire,  88  A.  1088;  MundajTS.  Lyons,  85  A.  900;  FraaeiteonC^ 
thier,  35  A.  896;  Smith  ts.  Mutual  Ins.  Go.,  83  A.  1071;  HoUaad*^ 
Ducbamp.  12  A.  784 ;  Story  ts.  Jones,  14  A.  78 ;  Gushing  ts.  8sBbo)>i 
Ducros,  80  A.  427 ;  Gayarre  ts.  Hays,  21  A.  807 ;  Miehood  ti.  Nolia.)^ 
A.  117;  Poree  ts.  Valisohe,  15  A.  292;  Bruneao  ts.  HanghC0B.l4i-<^' 
State  ez  reL  Elder  ts.  Judge,  80  A.  229. 

11.  Ejjectment.  Test  is  value  of  unexpired  term  of  leiae  m* 
ning  from  first  demand  for  possesaion,  when  there  k  ^ 
money  demand. 

Beime  ts.  GiU,  84  A.  7;  BUis ts.  SilTerslein.  26  A.  47. 

12.  Suit  to  enforce  judicial  mortgage.  Test  is  amoont  of  nort- 
gage,  not  value  of  land. 

Endom  ts.  Ludeling,  84  A.  1024;  Loeb  M  Bloom  ts.  Areat.  8  1-^' 
Fendler  ts.  Bates,  84  A.  605. 
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Amount  realized  on  one  of  seyeral  judgments  sought  to 
be  enforced  by  hypothecary  action  must  be  imputed  to 
that  judgment  and  not  to  interest  on  all  the  judgments. 

Meyer  vs.  B.  R.  Co.,  35  A.  896. 

18.  Exemption  suits,  e,  g,,  homestecui.    Test  is  value  of  prop- 
erty sought  to  be  exempted. 

Gu88  T8.  Routon,  88  A.  1046. 

14.  Suit  in  rem.     Test  is  amount  bona  fide  claimed  in  petition 
and  not  value  of  property  or  amount  of  judgment. 

Kabn  A  Bigart  ys.  Sippilll,  86  A.  1039. 

15.  Action  to  cancel  donaiion.    Value  of  property  is  test. 
Boggs  YS.  Hayes,  44  A.  859. 

16.  Inju/nction  by  tax-payer  of  seizure  and  sale  for  taxes.    Test 
Ib  amount  of  taxes. 

Minor  Y8.  Budd,  88  A.  99;  Aymar  vs.  Bourgeois,  86  A.  392;  Shannon  ys. 
Lane,  88  A.  491 ;  Marsh  ys.  Br i  ant,  9  R.  7. 

17.  InterveiUion.     Value  of    things  seized  whose  ownership 
Ib  claimed  is  test  of  jurisdiction. 

Flash,  Lewis  A  Co.  ys.  Schwabaoher  A  Co.,  82  A.  856;  Jennings  ys.  Con- 
nloo,  26  A.  651;  Sohlieder  ys.  Martinez,  88  A.  847;  bat  seePIcard  A 
Weil  YS.  Wade,  80  A.  625,  where  amount  of  plaintiffs'  claim  Is  said 
to  fix  interYenor's  right  of  appeal ;  Walsh  ys.  Carrene,  86  A.  199. 

(a)  Intervenor  may  appeal  when  his  claim  is  for  less  than 
jurisdictional  amount  provided  plaintiff's  claim  be  for 
more. 

Id. ;  24  A.  442;  22  A.  881;  22  A.  293;  21  A.  366;  Alter  vs.  O'Brien,  81  A. 
452 ;  Ploard  A  Well  ys.  Wade,  30  A.  625 :  Colt  ys.  O'Callaghan,  2  A. 
189;  Hart  ys.  Ludwiok,  8  L.  166:  Buckner  ys.  Baker  11  L.  462;  16 
A.  480.  • 

(b)  And  where  several  interveners  join,  aggregate 
amount  is  test. 

Colt  YS.  O'Callaghan,  2  A.  984. 

(c)  PlaintifTs  claim  determines  appealability  as  to  him. 

Walsh  Y8.  Oarrene,  36  A.  199. 

18.  Third  o/pposition.    Rule  same  as  in  intervention,   viz. : 
plalntifTs  demand  is  test  of  jurisdiction. 

Hart  Y8.  Lndwick,  8  L.  164;  Picard  A  Well  ys.  Wade,  80  A.  625;  Alter 
YS.  O'Brien,  81  A.  452;  State  ez  rel.  Seymour  ys.  Judges,  34  A.  1047; 
Broadwell  ys.  Smith,  28  A.  172 ;  Gee  ys.  Thompson,  39  A.  810. 

(a)  But  where  third  opponent  claims  ownership  of  specific 
item  of  property,  value  of  such  property  is  test. 

Wickham  A  Pendleton  ys.  Nalty,  42  A.  428;  Meyer,  Weis  A  Co.  ys, 
Logan,  88  A.  1065 ;  Sohlieder  ys.  Martinez,  88  A.  847. 
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(b)  But  where  third  opponents  do  not  claim  specific  prop- 
erty bat  merely  seek  a  ranking  privilege,  their  cuat 
involve  a  distribution  of  funds  held  by  sheriif  sad  the 
amount  of  the  fond  fixes  appeal. 

Walsh  Y8.  Carrene,  8S  A.  199;  Renshaw  ts.  Stafford,  M  A.  UJS. 

19.  DemandM  in  reconvention.  Case  may  be  i^pealed  on  n- 
conventional  demand  when  amount  sofficient  though  plam- 
tiff's  claim  be  not  i^ppealable. 

Gore  TS.  Kendlg,  8  R.  887 ;  Hanna  ts.  Bartlette,  10  R.  4S8 ;  Goodtone  fi. 
Glendower,  11  R.  12;  Pesant  vs.  Heartt,  23  A.  293;  Ploard  4  WeQ  ▼•. 
Wade,  80  A.  626;  Lamorere  ts.  ATery,  83  A.  1006;  Oolomb  a  Goadolto 
TS.  MoQuaid,  8$  A.  871;  Vincenfe  ts.  8obweltser»  17  A.  190;  Defee  n. 
CoTlngton,  87  A.  680;  Ryan  ts.  Bindley,  1  WalL  66;  Goldnum  fi. 
Roos,  86  A.  182;  SteTenson  ts.  Whitney,  88  A.  659;  LtTlngstOBe  ▼•. 
Hardie  Bros.,  41  A.  811. 

(a)  Where  demand  in  reconvention  nnfonnded  and  i^aiii- 
tilTs  demand  not  appealable,  appeal  dismissed. 

Gagne  ts.  Barrow,  15  A.  185. 


(b)  And  where  reconventional  demand  is  below 
tion  of  Supreme  Ck>urt,  appeal  dismissed. 

SteTenson  ts.  Whitney,  88  A.  655 ;  Dean  Ta  Clark,  5  A.  105;  Tardot 
T8.  Toolon,  14  A.  429;  Prejean  ts.  Leoompte,  41  A.  747;  41  A.  W. 

(c)  Main  and  reconventional  demand  will  not  be  added  to 
give  jurisdiction. 

state  ez  rel.  Bobet  Bros.  ts.  Judge,  42  A.  1064;   Prejeaa  tb. 
Leoompte,  41  A.  747;  Smith  ts.  Ins.  Co.,  88  A.  1072. 

20.  Suit  on  note.    Amount  of  note  and  attorney's  fees,  if  aiqr 
stipulated,  test  of  jurisdiction. 

Mayer  ts.  Stahr,  86  A.  58. 

21.  Po88e88or2^  (iction  or  demand  of  like  ncUure,     Value  of  pos- 
session is  test. 

Young  TS.  Wilson,  84  A  886;  R.  R.  Oo.  ts.  MoCloskey,  85  A.  785;  Slavsoa 
Ts.  Meggett,  32  A.  272 ;  Harris  ts.  Stockett,  85  A.  887. 

22.  Action  of  partition  and  succesHon  maUerSj  or  when  skehf 
holds  proceeds  of  sale.    Fund  to  be  distributed  is  test. 

Walker  ts.  Barrow,  48  A.  868;  Gray  ts.  Gray,  86  A.  868:  Saeeeoaioeof 
Lessasier,  84  A.  1006;  Buooession  of  Thomas,  85  A.  810;  Saoeeasftoa 
of  Andres,  84  A.  1068;  Saccesslon  of  Gale,  21  A.  487;  State  ex.  rtf. 
Hickman  ts.  Judge,  28  A.  985;  Suooessi<m  of  Oloney,  20  A.  816:  But- 
cession  of  McDowell,  85  A.  1025;  Succession  of  Dnran,84B65;  Haagk- 
erty  ts.  Thieberge,  34  A.  442;  Lapene  A  Ferre  ts.  Miguel,  96  A.  88; 
Benshaw  Gase,  84  A.  1140;  Renshaw  ts.  Stafford,  88  A.  1188; 
sion  of  Scott,  41  A.  669;  45  A.  156;  44  A.  819;  Ruthenberg  ts. 
48  A.  410;  41  A.  620;  Ins.  Oo.  ts.  LcTi,  40  A.  186. 
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(a)  But  where  actual  fond  is  below  two  thonsand  dollars^ 
but  admhiistrator  asks  approval  of  a  compromise  of 
which  actual  cash  fand  is  the  result,  Supreme  Oonrt 
will  have  jurisdiction  where  the  nncompromiaed  daim 
or  asset  exceeds  the  upper  limit. 

state  ex  rel.  Maae  vs.  Judge,  85  A.  216. 

(b)  Succession  or  insolvent  representative  can  not  hj 
filing  separate  accounts  reduce  fond  to  be  distributed 
in  each  below  appellate  jurisdiction. 

Brierre  &  S«iu  ts.  Oredltora,  48  A.  428, 976. 

(c)  Where  no  fund  to  be  distributed  remains,  claim  of 
creditor  is  test  of  jurisdiction. 

SuoceMion  of  Pointer.  80  A.  870;  Sucoesstonof  McDowell,  85  A. 
1016. 

(d)  Fund  to  be  distributed  by  administrator  of  a  deceased 
administrator  is  not  the  test  of  right  of  appeal  when 
appellant  opposed  his  account  because  the  deceased 
administrator  was  liable  for  the  loss  of  certain  real 
estate  belonging  to  former  succession,  which  by  hia 
negligence  was  sold  for  taxes.  Opposition  was  a  sepa- 
rate cause  of  action  enforceable  by  direct  action. 

Succession  of  McKnight,  44  A.  899. 

(e)  And  after  homologation  of  account  so  far  as  not  op- 
posed, the  right  of  appeal  will  depend  upon  amount  of 
opposed  items. 

Snooession  of  Wellmeyer,  84  A.  831. 

28.  Action  for  account.  Alleged  amount  due  is  test,  and 
when  demand  is  on  administrator,  fund  to  be  distributed  is 
test. 

Denegre  ys.  Koran,  85  A.  846;  Teal  ts.  PIrtle,  84  A.  892;  Allen,  West  M 
Bush  T8.  Mettles,  89  A.  788. 

But  when  defendant  admits  a  certain  sum,  amount  in 
dispute  is  the  difPerence  between  their  figures. 

Denegre  vs.  Moran,  86  A.  847 ;  Qirardey  ys.  Oity,  26  A.  291. 

24.  Suits  cLgainst  several  defendants  not  bound  Jointly  or  sever  ^ 
ally.    Test  is  amount  of  claim  against  each. 

Tague  YS.  Ins.  Co.  et  als.,  88  A.  456;  La.  Western  B.  B.  Oo.  ys.  Hopkins 
et  als.,  88  A.  806;  Larrienz  ys.  Slaughterhouse  Co.,  80  A.  609:  Broad- 
well  YS.  Smith  et  aL,  28  A.  172;  10  A.  78;  United  States  ys.  Cochrane 
et  als.,  6  B.  120;  Herri tt  ys.  Hozey  et  al.,  4  B.  819;  5  N.  8.  87;  SteYen- 
son  YS.  Weber  et  al.,  29  A.  106;  Bazoni  ys.  Marcera,  18  A.  186;  but  see- 
Marshall  A  James  vs.  Fall,  9  A.  92. 
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(a)  Bat  where  heirs  are  taed  by  attorney  for  settUn; 
succession,  test  is  total  claim  against  alL 

Lartifcae  ts.  White  et  als.,  25  A.  291;  2S  A.  OS. 

(h)  And  where  two  defendants  are  sued  jointly  but  whole 
claim  is  denied  by  each,  the  entire  demand  is  test 

Dalcour  T8.  MoCan,  S7  A.  9;  School  Board  ts.  Ooasln,  SlA.Wt; 
St.  Oyr  YS.  Jumel,  84  A.  201. 

26.  SuUa  by  several  plaintiffs  not  partners  or  otherwise  a«aoei- 

ated  against  one  or  more  defendants.    Test  is  amount  aoed 

for  by  each  one  or  demanded  from  each  one,  not  aggregtte 

sum. 

Larrleox  vs.  Slaoghterhooia  Co.,  30  A.  609;  Stevenson  vs.  Weber.  B  A 
108;  Dyas  ts.  DinkgrsTe,  15  A.  60S;  Broadwell  ts.  Smith  et  als^ X A 
172;  but  see  Heirs  of  BalUlo  ts.  Pradhomme  et  aL,  8  N.  8.  338,  aad 
Bowman  et  als.  ts.  City  of  New  Orleans,  27  A.  601,  where  It  is  betf 
that  platntilfs  hSTlng  Joined  for  convenlenee  and  economy  can  Ml 
seTor  to  depriTe  defendant  of  appeal ;  see  State  ez  reL  Mortagk  d 
als.  TS.  Judge,  28  A.  761. 

And  where  claims  of  several  plaintiffs  arise  from  one  ooa* 
tract,  which  is  an  entirety  and  which  is  more  than  ap- 
pealable smn,  they  may  appeal. 

Beady  ts.  City,  27  A.  170. 

M.   CkmsoHdation  of  distinct  suits.      Test  is  the  demand  ia 
each  suit. 

La.  Western  E.  R.  Co.  ts.  Hopkins  et  aL,  88  A.  806;  Bazoni  ts.  Marean. 
18  A.136;  Harrison  A  Harrison  ts.  Moss  A  Co.,  41  A.  239. 

Where  consolidation  clearly  by  consent. 

See  Marshall  ft  James  ts.  Fall,  9  A.  92. 

27.  If^ftMictiofi  qf  several  judgments.    Test  is  amount  of  ea^ 
judgment. 

United  States  ts.  Cochrane  et  als.,  6  B.  120;  6  N.  8. 87. 

28.  Suit  against  sureties  severcMy  bound.     Test  ia  demaad 

against  each. 

Merritt  ts.  Hosey  et  als.,  4  B.  81Sl 

29.  Suit  to  levy  tax  to  pay  judgment.     Test  is  amoont  of  judg- 
ment. 

Hajat  TS.  Police  Jury,  28  A.  283;  13  A.  42o. 

And  where  same  plaintiff  holds  several  jndgmoita,  test  li 
aggregate  amount  of  all. 

Pease  ts.  Poliee  Jnry,  84  A.  187. 

80.  Suit  to  emforee  a  right.    Value  of  the  right,  independent  of 
damages  claimed  for  particular  iuTasion,  is  the  test. 

B.  B.  Co.  TS.  Hamilton,  16  A.  621 ;  Mrs.  I^Aroy  ts.  Jadge. 26  A.  cn: 
iams  TS.  Vance,  2  A.  909. 
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31.  Suit  for  aUmony.  Test  is  amount  party  on  appeal  has  to 
pay  or  receive  dnring  the  term,  not  particular  amount  act- 
ually demanded. 

state  ex  reL  Holbrook  ts.  Jodge,  24  A.  601. 

S2.  Demand  in  warranty.  Sum  demanded  may  be  test  or 
total  value  of  right  when  actual  sum  asked  is  only  part  ac- 
crued. 

R.  B.  Oo.  T8.  Hamilton,  16  A.  521;  Hantlngton  tb.  Bordeaux,  42  A.  846. 

88.  Di89oluHon  of  aMachment.  Amount  of  plaintiff's  claim  is 
true  test. 

Tale  A  Bowling  ys.  Bonth,  88  A.  896. 

84.  Action  by  tax-payers  to  annul  contract  by  city  or  parish. 
Value  of  contract  is  test. 

Mnrtagh  ys.  Judge,  28  A.  761 ;  Handy  ys.  City,  89  A.  107 ;  but  tee  Dugan 
Y8.  Police  Jury,  26  A.  678,  where  appellants  In  such  cases  must 
clearly  show  appealable  Interest. 

85.  Suit  for  recovery  of  live  stock  and  for  use  of  stock  until  ds' 
Hvery,    Test  is  highest  Judgment  that  can  be  rendered. 

Forstall  ys.  Larche,  89  A.  286. 

86.  Suit  for  injunction  coupled  with  allegations  of  damages. 
Test  is  amount  of  damages  alleged  and  value  of  right  in- 
vaded. 

LcYlne  Y8.  Michel,  86  A.  1121 ;  Crescent  City  LlYe  Stock  and  Slaughter- 
house Oo.  YS.  Lairleux,  80  A.  796;  Qay  ys.  R.  B.  Co.,  81  A.  274;  Soares 
YS.  Hebrew  Congregation,  81  A.  206. 

87.  Contest  of  two  parties  for  priority  of  execution.  Amount 
of  judgment  is  test.  * 

state  ex  rel.  Mackensie,  89  A.  609. 

88»  In  expropriation  suits  against  several  defendants.  Value  of 
land  of  each  defendant  is  test, 

Louisiana  Western  R.  R.  Co.  ys.  Hopkins  et.als.,  83  A.  806;  B.  R.  Co. 
YS.  Barton,  48  A.  178. 

89.  Suits  on  accounts  or  for  damages.  Amount  bona  fide 
claimed — ^not  judg^nent  rendered  below — is  the  test. 

Hendricks  ys.  Wood,  88  A.  1051 ;  Calder  ys.  Police  Jury,  44  A.  176;  LcYy 
YS.  Collins,  82  A.  1004;  Forstall  ys.  Larche,  89  A.  287. 

40.  Injunction  against  selling  drugs  and  medicines  within  c«r- 
tain  Umits.    Test  is  amount  alleged  as  damage. 

Kelly  YS.  Bernstein,  84  A.  1026. 

41.  Suit  to  enforce  attomey^s  privileged  claim  on  judgment. 
Test  is  attorney's  fee— not  amount  of  judgment. 

Toung  YS.  Duncan,  89  A.  86. 
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42.  Suit  on  stock  note.  Amomit  of  note  is  test— when  tnyud 
all  liability  is  denied.  Particnlar  instalment  saed  for  ii  not 
the  test. 

Peyobaad,  Liquidator,  ys.  Weber,  2S  A.  188. 

48.  Suit  on  one  of  a  eerie*  of  notes.  Test  is  amount  of  whole 
series  when  entire  contract  is  attacked. 

Williams  ts.  Vance,  2  A.  900. 

44.  Action  to  interpret  judgment.    Amount  of  origuial  jodg- 

ment  is  test,  except  where  the  interpreting  jadgment  ii- 

'  coporates  something  in  it. 

Int.  Co.  Ts.  Harbor  Froteotlon  Co.,  89  A.  668. 

45.  Suit  involving  title  to  office.  Amount  of  salary  or  feetor 
emoluments. 

Coltbarp  ys.  Holmes,  43  A.  1188;  Backner  ys.  Jastremslci,  O  LIU; 
State  ex  reL  Leobe  ys.  Fowler,  U  A.  880. 405 ;  Newman  ys.  Hijlei.0 
A.  1185. 

And  where  one  party  has  appealable  interest  at  18806,  ^ 
other  party  is  ipeofcLcio  vested  with  same  right. 

Handy  ys.  New  Orleans,  89  A.  107;  Ready  ys.  New  Orietns,ri- 
168 ;  State  ys.  Judge,  24  A.  595 ;  Murta«rh  ys.  Jadge,  23  A.  XL 

46.  Accounts  of  tutorship.     Fand  to  be  distributed  is  test. 

Tutorship  of  Jones,  41  A.  620;  Martine  ys.  Hopkins,  40  A.  S21 

47.  Contest  over  funds  in  sheHfps  hands  resvMng  fnm  nk 
Amount  to  be  distributed  is  test. 

Ins.  Co.  YS.  LeYi,  40  A.  185 ;  Rensbaw  ys.  Stafford,  84  A.  1138. 

48.  Emancip<Uion  proceedings.  Amount  of  estate  of  minor, 
particularly  when  coupled  with  affidavit  that  minor^i  ii^* 
terest  in  result  exceeds  $2000. 

Emancipation  of  Pocbela,  41  A.  831. 

49.  Action  to  ,annul  daUon  en  paiement.  Test  is  Tslne  of 
property. 

Queyronze  A  Bols  ys.  Tblbodeanz,  80  A.  1115. 

50.  Garnishment.  Test  is  liability  of  each  garnishee  in  coo- 
test  between  him  and  attaching  or  seizing  plaintiff. 

Bank  ys.  Allen.  89  A.  807;  Marsball  ys.  Holmes,  89  A.  8U;  Wood,Str 
back  &  Co.  YS.  Bocobi,  82  M.  1120. 

51.  Proceedings  to  recover  costs.  Amount  of  costs  is  the  teit, 
where  the  account  had  been  already  homologated. 

Succession  of  Dou^^art,  42  A.  516. 

52.  Suit  to  annul  tax  sale.    Test  is  value  of  property. 
state  ex  reL  Norea  ys.  Judge,  42  A.  590. 
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63.  Forfeiture    of  an  appearance  bond.    Test  is  grade  and 
character  of  crime  charged  against  accused. 

state  T8.  Cornig,  42  A.  417 ;  7  A.  276;  State  vs.  Williams,  37  A.  200 ;  State 
Ys.  Burns,  88  A.  868;  State  tb.  Doyle,  42  A.  640;  State  ex  rel.  Society 
for  Preyentlon  of  Cruelty  to  Children  ts.  Cage,  45  A. 

64.  Contest  over  funds  in  hands  of  sheriff  resulting  from  sale  of 
attached  property.    Amount  of  fund  is  test. 

Adler  A  Co.  ts.  Cannon,  42  A.  885. 

(U)  Elements  of  demaTid  which  must  not  he  considered  to  ownpute 
appealable  amount : 

1.  All  claims  for  damages: 

(a)  When  clearly  fictitious. 

,  45  A.  888;  42  A.  466;  88  A.  801 ;  87  A.  641;  86  A.  287;  44  A.  426;  26  A.  678; 
24  A.  117;  21  A.  198;  89  A.  504;  41  A.  U42;  41  A.  806;  Ribet  ts.  Con- 
treras,  28  A.  18;  Samorinl  ts.  Mallard,  85  A.  250;  Pritohard  ts. 
Gaudin,  21  A.  746;  41  A.  1014;  21A.196;10A.282;4A.218;  Wade 
T8.  London,  80  A.  660 ;  41  A.  956. 

(h)  In  action  of  nullity  of  judgment. 

Smith  TS.  Ins.  Co.,  83  A.  1072;  Cashing  ts.  Sambola  A  Daoros,  80 
A.  426;  Lemle  ts.  Ronton,  88  A.  1007;  Poree  Tt.  Vallsch,  15 
A.  292. 

(c)  In  injunction  of  execution  judgment. 

Hearsey  ts.  Booth,  88  A.  800 ;  Holland  ts.  Duohamp       A.  784. 

(al)  By  one  of  the  parties. 

Bronean  ts.  Haaghton,  16  A.  47;   Stnbbs  ts.  McGnire  et 
al.,  88  A.  1090. 

(hi)  Or  by  a  third  person. 

Thompson  ts.  Lemelle,   82  A.  988;  Dejean  ts.  Hebert  et 
al.,8lA.  729. 

(d)  Remedy  is  by  action  on  injunction  bond. 
Id. 

2.  Costs.    Subsequently  accruing  costs  not  element  of  juris- 
diction. 

Oglesby  ts.  Helen,  25  A.  61 ;  Frellsen  ts.  Copley,  2  A.  911 ;  Mason  ts. 
Oglesby,  2  A.  793;  Walker  ts.  United  States,  4  Wall.  163;  Gordon  et 
al.  TS.  Ogden,  8  Peters,  38. 

(a)  Not  even  costs  of  original  suit  when  action  is  of  nul- 
lity of  that  judgment. 

Oglesby  ts.  Nelson,  26  A.  61. 

(h)  But  costs  and  interest  added  to  principal  demand  in 
suit  against  surety  of  foreign  non-resident  arrested. 

state  ez  reL  Bedwitz  ts.  Judge,  28  A.  110. 
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8.  Interest.    IntereBt  accruing  after  jndicial  demand. 

Mason  ts.  Oglesby,  2  A.  798. 

(a)  See  ^^exdnsiye  of  interest"  ante. 

6  R.  90;  IB.  96;  9  B.  158. 

(b)  Interest  up  to  judicial  demand  on  capital  ahoold  be 
considered. 

See  84  A.  95;  eanira  see  Breaox  Tt.  Beoorder,  96  A.  743 ;  Sehlenkcr 
Ts.  Taliaferro.  30  A.  66&;  Mann  a  Co.  rs.  Norton,  21  A.  m, 
Jaqaet  vs.  Webb,  Levert  a  Co.,  22  A.  111. 

4,  Pietiticue  and  exorbitant  clainu, 

Qagne ts.  Barrow,  16  A.  1S5;  Kingys.  Beed,  7  A.  492 ;  Cabrara rs.  Dink- 
graTe,  6  A.  7IS;  Marsb  vs.  Briant,  9  B.  7 ;  Frellsen  vs.  Copley,  2  A.  SU; 
Yogel  TS.  Betand  et  aL,  4  A.  218;  Copley  ts.  Boss,  1  A.  8U;  I>abb8 ti. 
Sterens, 8  B.  148;  OrlUon ts.  Slack,  17  L.  103;  Bed  RiTer  B.  R.  Oo.  ti. 
WlUlams,  16  L.  188;  Thomblll  ts.  Uoyd  A  Frierson.  10  A.  3S3;  Blaefc 
TS.  Kearney,  48  A.  881. 

Bnt  flctitionB  nature  of  claim  most  deaily  appear. 

Ooodriob  ts.  Newell,  48  A.  878. 

(V)  Renu  to  be  oonaidered  in  determining  appellate  jurisdiistion: 

1.  IfUereet — when  oontidered.  Interest  on  judgment  tax  to  psj 
which  is  sought  to  be  levied  which  accrues  up  to  judicial 
demand. 

Sehlenker  ts.  Taliaferro,  21  A.  566;  State  ex  reL  Fiak  ts.  Foiloe  Jny 
of  Jefferson.  84  A.  96;  Bank  of  United  States  ts.  Daniel,  12  Peters,  H 

Interest  at  8  per  cent,  on  note  can  not  be  allowed  whaa 
plaintiff  demands  only  6  per  cent. 

Cltlaens'  Bank  ts.  Condran,  22  A.  58. 

2.  AUome^sfeeB  on  noiee.    Such  fees  are  part  of  demand. 

Staadlfer  a  Co.  ts.  CoTington,  86  A.  806;  Mayer  ts.  Stahr.  36  A.  SB. 

8.  BeooitMftftofial  demand  alone,  when  case  is  remanded  ts 
be  tried  upon  that  issue. 

Darenport  ts.  Knox,  86  A.  486;  88  A.  806;  28  A.  172;  18  A.  186^ 


{W)  How  jwrisdictional  amount  determined: 

1.  By  petition  when  claim  is  6ofia  flde^  and  not  deariy  Crivo- 
lous. 

B.  B.  Co.  TS.  MoCloskey,  86  A.  786;  Brown  ts.  Ba«rUnd,  84  A.  1006;  Stats 
ez  reL  HargroTe  ts.  Judges,  37  A.  872;  Yoong  ts.  Wilson,  84  A. 
886;  LeBlano  ts.  Pitman  A  Barrow,  16  A.  430;  MoKee  ts.  KUls,  2  A. 
167;  Soooesslon  of  Stafford,  13  B.  178;  Phillips  ts.  Stanley.  1  U  MS. 
Mazen  a  Shearer,  ts.  Landmm,  21  A.  366 ;  Blnm,  Stem  a  Co.  tsu  SaUis. 
24  A.  118;  BoAe  ts.  Wall,  29  A.88;  Lee  ts.  Watson,  1  WalL  337;  86  A 
201;  89  A.  286;  89A.688;  15  A.  120;  28  A.  84;  26  A.  5S6;  26  A-U;  33  A. 
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2.  By  pltadifig%  and  noturtf  of  action^  not  by  appellant's  affi- 
davit and  joriBdictional  allegations. 

Baddig  ts.  Baldwin,  88  A.  884;  Wllkina  ys.  Gantt,  82  A.  929;  State  ex 
reL  Crean  ts.  Boony,  82  A.  1191 ;  State  ex  reL  Pollee  Jury  ts.  Mltoar, 
84  A.  884 ;  Dngan  ts.  Police  Jury,  26  A.  678. 

Amount  stated  in  statement  of  facts  will  not  take  away 
jnrisdiction  where  pleadings  show  appealable  amount. 

Ck>iiiior8  T9.  Ins.  Co.,  22  A.  880. 

8.  By  'petition  as  affected  by  remittwr  entered  before  Judg- 
ment. 

See  **  Bemittltur/*  anit\  State  ex  rel.  B.  B.  Oo.  ts.  Judge,  84  A.  864. 

{a)  And  by  supplemental  petition  which  states  value  of 

property  in  dispute. 

Martine  ts.  Hopkins,  40  A.  822;  Groebel  ts.  Bistroph,  35  A.  490. 

(b)  Aliter  where  supplemental  claim  merely  inflates  the 
demand  for  jurisdictional  purpose. 

Buddig  Tii.  Baldwin,  83  A.  396;  March  ts.  MoNelly,  86  A.  287. 

4.  By  total  claim  in  petition,  not  by  iBoUUed  items.  Thus, 
court  has  jurisdiction  in  suit  for  levy  of  tax  to  pay  several 
judgments,  though  amount  of  each  be  less  than  appealable 
sum,  if  aggregate  amount  is  appealable. 

Pease  ts.  Police  Jury  of  Jefferson,  84  A.  187. 

(X)  Tests  of  value: 

Insurance  on  property ;  assessment;  rental. 

Werlein  ts.  Ins.  Co.,  80  A.  13»9;  Maumus  ts.  Beynet,  81  A.  462. 

876.  Appellate  Jurisdiction  Continued — It  has  also  juris- 
diction by  appeal  of  the  appointment  of  tutors  or  curators 
of  minors,  interdicted  or  absent  persons,  or  of  vacant 
estates,  or  of  syndics  of  the  creditors  of  an  insolvent,  if 
the  property  which  is  to  be  placed  under  the  charge  of 
such  tutors,  curators,  or  syndics  amount  to  mote  than  five 
hundred  dollars. 

(Inoperative  as  to  amount  named). 

877.  Grant  of  All  Necessary  Powers — The  Supreme, 
as  well  as  other  courts,  possesses  the  powers  which  are 
necessary  for  the  exercise  of  the  jurisdiction  given  to  it 
by  law,  in  all  the  cases  not  expressly  provided  for  by  the 
present  Code. 
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(A)  Generol  yront  of  powers  neoe$9ary  to  exercise   jurUdiditm, 
Dmder  thi$  arUele  Supreme  Court  hae  power : 

1.  To  order  clerk  to  complete  transcript  defective  by  his 
fault. 

Trounttine  M  Co.  tb.  Ware  ft  Monn,  88  A.  790 ;  Bdaon  ts.  MoGnv,  r  i. 
1M;  Todd  ts.  Gordy,  29  A.  SOL 

2.  To  order  clerk  to  si^^  certificate. 

Michel  T8.  Meyer  et  aL,  27  A.  ITS. 

8.  To  iasae  preliminary  orders  necessary  to  exercise  snper- 
yisory  Jurisdiction. 

Stale  ex  rel.  Behan  ts.  Judge,  86  A.  1077. 

4.  To  make  all  necessary  new  parties,  as  where  defendsnti 
officials  have  been  succeeded  in  office. 

Planters'  Bank  Oaae,  2  A.  480;  State  ex  reL  Oanal  Oo.  rt.  City.  S 
A.  70. 

6.  To  compel  lower  Judge  by  mandamus  to  fix  return  day  o( 
appeal  earlier  when  that  fixed  is  so  remote  that  judged 
action  amounts  to  denial  of  justice. 

state  T8.  Judge,  9  A.  15. 

(B)  Power  to  iuue  reetraining  orders : 

1.  When  order  will  issue : 

When  Supreme  Court  mandamuses  lower  Judge  to 
issue  injunction,  it  will  issue  a  temporary  restraining 
order  to  have  the  effect  of  the  injunction  denied. 

state  ex  reL  Murray  ts.  Judge,  86  A.  578. 

2.  When  it  will  not  issue: 

When  party  asking  for  restraining  order  can  obtaia 
adequate  relief  in  lower  court. 

State  ex  reL  Jaflray  A  Oo.  rt.  Judge,  89  A.  1106. 

878.  May  Issue  All  Necessary  Orders — It  may  direct 
to  courts  immediately  under  its  jurisdiction^  not  only  such 
mandates  as  mentioned  in  the  second  section  of  the  tenA 
chapter  of  the  preceding  title,  for  the  piupose  of  insur- 
ing the  better  administration  of  justice,  but  also  such  as 
it  shall  judge  necessary  to  enable  it  to  exercise  the  ap- 
pellate jurisdiction,  which  it  has  over  those  courts. 

879.  Dockets — Preference  Cases — The  Supreme  Court 
shall  have  a  docket  to  be  called  the  summary  docket,  oa 
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which  the  clerk  of  the  said  court  shall  enter  in  the  order 
in  which  they  are  filed,  all  cases  involving  the  distribution 
of  money  or  effects  in  the  hands  of  executors  or  other 
representatives  of  successions,  funds  or  effects  in  the 
hands  of  a  sheriff  or  other  public  officer,  received  in  his 
official  capacity,  or  amounts  retained  out  of  the  price  bid 
by  a  purchaser  at  sheriff's  sales;  also,  funds  or  effects  in 
the  hands  of  syndics  of  insolvents  or  receivers  appointed 
by  order  of  court;  also,  funds  or  effects  in  the  hands  of  a 
garnishee  or  depositary  against  the  same,  and  in  all  cases 
where  the  constitutionality  or  legality  of  any  State,  parish, 
•or  municipal  tax  is  called  in  question,  or  in  which  the  col- 
lection of  any  such  tax  is  delayed  or  obstructed  by  any 
legal  process,  or  where  the  right  to  office  is  in  contest; 
and  preference  shall  be  given  in  the  trial  of  other  cases, 
in  the  order  prescribed  by  special  laws. 

4 A)  Dockets  of  Supreme  Ckmrt: 

R.  S.  1915. 

Summary  docket.    Oases  which  shall  be  placed   on  summary 
docket: 

1.  All  cases  for  divorce  or  separation  from  bed  and  board; 
all  cases  for  the  recovery  of  wages,  salary  or  compensation 
for  personal  or  professional  services. 

Act  16  of  1880. 

2.  All  cases  in  which  payment  is  sought  of  any  bill,  note,  or 
other  written    unconditional   obligation   to    pay  money. 

Act  23  of  1878. 

S.  All  criminal  cases. 

Seo.  4  of  Act  80  of  1878,  and  Sec.  1  of  Act  17  of  1876. 

4.  By  Act  17  of  1876 :  Summary  trial  is  directed  on  appeal  in — 

(a)  All  civil  cases  when  the  State  is  a  party  through  its 
authorized  counsel ; 

(b)  All  cases  in  which  the  constitutionality  or  legality  of 
any  State,  parish  or  municipal  tax  is  in  question  or  its 
collection  delayed  or  obstructed  by  legal  process ; 

(c)  All  cases  in  which  the  right  to  public  office  is  in- 
volved; 
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(d)  AU  cases  involving  the  distribution  of  money  or 
other  property  in  the  hands  of  executors  or  otiier  rep- 
resentatives of  saccessions;  or  in  the  hands  of  eherilb 
or  other  public  officers,  or  of  receivers  or  gamisheei; 

(e)  All  cases  involving  the  validity  of  wiUs,  or  cases  ii 
which  parties  as  heirs  claim  to  be  put  in  possessioD  of 
property,  money  or  effects  of  a  succession; 

(f)  All  cases  for  the  expulsion  of  tenants  under  the  ict 
relative  to  *' landlords  and  tenants,"  approved  Biireh 
15,  1855; 

(g)  All  appeals  from  judgments  for  the  paymenl  of  afi- 
mony,  from  judgments  upon  awards  of  aibitntoo, 
amicable  compounders,  or  referees;  and  from  jod;- 
ments  against  sureties  on  judicial  bonds  and  inionctios 


5.  All  cases  involving  distribution  of  funds  or  effects  in  tbe 
hands  of  S3mdics  of  insolvents  or  amounts  retained  oot  (A 
the  price  bid  by  a  purchaser  at  sheriiTs  sales. 

Act  70  of  1873. 

(B)  Ordinary  docket: 

Act  28  of  1880:  <<In  fixing  causes  for  trial,  the  Soprm^ 
Court  of  the  State  of  Louisiana  shall  assign  at  least  ow* 
half  the  number  from  the  ordinary  docket;  proTideiaD 
cases  in  which  the  State  is  plaintilf  shall  have  preference." 

88o.  Adjournment — The  Supreme  Court  may  be  ad- 
journed by  one  of  its  judges  from  day  to  day,  until  a  suffi- 
cient number  to  try  causes  be  collected. 

Section  18  of  Act  45  of  E.  S.  1870:  <<The  Supreme  OonrtB^ 
be  adjourned  from  day  to  day  by  one  or  more  of  its  P^ 
untU  a  quorum  be  convened;  and  if  neither  (none)  of  tb» 
judges  be  present  on  the  day  fixed  by  law  for  the  codubm^' 
ment  of  the  term,  the  clerk  may  adjourn  it  in  like  mm^ 
for  ten  days." 

88i.  Recusation — The  judges  of  the  Supreme  Cooit 
may  be  challenged  in  the  same  manner,  and  for  the  sas^ 
causes,  as  the  judges  of  original  jiirisdiction;  they  mo-'* 
conform  to  all  the  rules  of  procedure  established  abovt. 
and  which  are  applicable  to  them  in  every  thing  nototbc^ 
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wise  provided  for  under  the  present  title,  or  which  may 
hereafter  be  provided  for  by  law. 

0.  p.  888,  et  ieq, 

882.  Mode  of  Appealing — The  mode  for  obtaining  an 
appeal  to  the  Supreme  Court,  and  the  effect  of  such  ap- 
peal, are  established  by  the  general  rules  in  matters  of 
appeal,  contained  in  the  second  section  of  the  sixth  chap- 
ter of  the  preceding  title. 

See  Act  46  of  B.  S.  1870. 

883.  Failtire  to  File  Transcript— Execution— If  the  ap- 
pellant  has  not  filed  in  the  Supreme  Court,  on  the  day 
appointed  by  the  inferior  judge,  the  record  from  the  court 
below,  and  was  prevented  from  doing  so  by  any  event  not 
under  his  control,  he  may  either  in  person  or  by  attorney 
apply  to  the  court  before  the  expiration  of  three  days,  af- 
ter which  the  appellee  may  obtain  a  certificate  from  the 
clerk  declaring  that  the  record  has  not  been  filed,  and 
may  demand  a  further  time  to  bring  it  up,  which  may  be 
granted  by  the  court  if  the  event  causing  the  delay  be 
proved  to  its  satisfaction ;  the  court  may  even  grant  an 
injunction  to  the  appellant,  during  the  further  time  allowed, 
to  suspend  the  execution  on  the  judgment  appealed  from, 
if,  at  the  time  of  petitioning  for  such  further  delay,  the 
appellee  has  already  required  of  the  clerk  the  certificate 
necessary  for  the  pursuit  of  such  execution. 

(A)  Failure  to  file  tran$oript: 

1.  Appeal  diBmissed  where  transcript  not  filed  within  three 
judicial  days  after  return  day,  and  no  valid  extension  of 
time  granted. 

Holz  T8.  FUhel  et  aL  40  A.  195;  Bedmond  T8.  Mann,  28  A.  878;  Brickell 
T8.  O'Connor,  10  A.  286;  Farmers,  etc.,  T8.  Strawbridge,  24  A.  126; 
Yanoampen  T8.  Morris,  6  B.  79;  Palfrey  T8.  Winter,  8  L.  206;  Pond  ts. 
Horton,  17  L.  197;  Rhea  ts.  Steamer  Simonds,  1ft  A.  712;  Laoroix  ys. 
Bonin,  88  A.  U9;  Pieroe  tb.  Cashing,  88  A.  401;  DeBouchel  TS.  Hat- 
band, 84  A.  102;  B.  B.  Co.  TS.  Hood,  8  A.  226;  Police  Jary  ys.  Garrett, 
19  A.  122;  Copley  TS.  Boath,  8  A.  189;  Coasin  ys.  Johnson,  21  A.  210; 
Dalton  TS.  Yiasoo  et  al.,  18  A.  6S1 ;  10  A.  76;  4  A.  850;  Moriere  ys.  Bob- 
inson  A  Jones,  20  A.  229;  Yerret  ys.  Gandin,  28  A.  188;  French  ys. 
Commissioners,  9  A.  21 ;  Docoumeaa  ys.  LeYistones,  8  A.  246 ;  Wood  A 
Boane  Ti.  Wood,  82  A.  804. 
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2.  Where  return  day  does  not  fall  within  a  term,  fUiog  of 
transcript  is  in  time  tf  on  first  day  of  next  term. 

Lef ebre  ts.  Hayne,  21  A.  668 ;  18  L.  874. 

(B)  B99etUial  oondUioM  precedent  for  protection  cf  a|>p6Uaii/r 
faUwre  to  file  iranBoripi  in  time: 

1.  His  application  for  extension  most  be  within  three  dtji 
after  retnm  day. 

Hole  TS.  Fishel  et  al.,  40  A.  395 ;  Redmond  ts.  Mum,  V  A.  tti;  SaM» 
8lon  of  Bergold,  28  A.  874 ;  Kohn  ts.  Dayidson,  28  A.  467. 

2.  His  application  mnst  be  specifically  for  extension  of  timet 
not  mere  prayer  for  writs  of  certiorari,  mandunnB  ttd  pro- 
hibition. 

Hols  TS.  Fishel  et  al.,  40  A.  396. 

8.  His  application  must  be  acted  on  and  granted. 
Id. 

4.  Application  mnst  be  supported  by  affidayit  of  deric  of  low 
court,  or  of  counsel  or  of  mover. 

Id.,  p.  396. 

5.  Application  must  have  been  allowed  by  Supreme  Oooi 
Lower  cQurt  has  no  power  to  extend  time. 

DeBouchel  ts.  Hnsband,  84  A.  108;  Barbor  ts.  Brlekell,  MB-OL 

6.  Failure  to  file  transcript  must  be  caused  by  some  ereoiM^ 
under  appellant's  control.  The  foUowing  gronnds  aie  ^ 
sufficient: 

(a)  That  appellant  could  not  furnish  Bond. 

sterling  ts.  Heirs  of  Sterling,  84  A.  1080. 

(b)  That  clerk  had  not  sufficient  time  to  prepaie  tm* 
script  where  appellant  instructed  him  three  Doat^ 
before  return  day  not  to  make  transcript. 

Gibert  ts.  Tassln,  87  A.  789. 

(c)  That  appellant's  counsel  was  absent  on  public  bosB^*- 

Wright  TS.  Brander,  17  A.  188. 

(d)  That  clerk's  office  was  closed  earlier  thsnon*!^ 
return  day. 

Buokley  ts.  Laorolx,  14  A.  39. 

(e)  That  derk  of  district  court  did  not  send  np  ie(^'* 
time  according  to  standing  agreement  between  bin'* 
counsel. 

Brother  ts.  Bank,  10  A.  147;  MoDowell  A  Peek  Ta  BB$A,i^^ 
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7.  All  conditioiiB  for  appealing  must  be  fulfilled.  Extension 
not  granted  when  object  is  to  perfect  appeal,  as^ 

By  famishing  bond. 

Mathon  tb.  Berry,  85  A.  884. 

(C)  When  extenHon  of  time  begins  to  rtm.    Extension  runs  from^^ 
h  The  three  judicial  days  allowed  by  law  after  return  day. 

Delaney  ts.  Booherean  A  Co.,  84  A.  1128. 

2.  From  time  of  application ;  thus  where  application  for  fif- 
teen days'  extension  filed  with  clerk  on  6th  December,  and 
court  not  being  then  in  session,  is  acted  on  and  granted  on 
18th,  delay  expires  December  21,  not  December  28. 

Chretien  ts.  Polncy,  88  A.  182;  81  A.  182. 

(D)  Extension  runs  to  whai  timet 

1.  To  the  last  day,  when  that  expires  in  term  time,  though  it 
be  a  dies  non. 

Inaurance  Oo.  ts.  Bynum,  82  A.  29;  Blenyena  ts.  Ina.  Co.,  28  A.  901 ;  but 
•ee  State  ex  rel.  Lultng  ys.  Jndge,  24  A.  838,  where  original  return 
day  being  diei  non,  flltng  on  following  day  Is  timely.  See  Wood  A 
Boane  ts.  Wood,  82  A.  804. 

2«  To  first  day  of  next  term  when  extension  expires  in  vaca- 
tion. 

Smith  TS.  Foster,  6  A.  651 ;  French  ts.  Harrod,  9  A.  3L 

fS)  Orders  for  extension  granted  after  legal  delays  are  nuU  and  may 

be  rescinded, 

Lacroix  ts.  Bonin,  88  A.  119. 


884.  Failure  to  File  Transcript^Rights  of  Appelli 
But  if  the  appellant  has  not  obtained  a  further  delay,  and 
has  not  filed  in  the  Supreme  Court  a  copy  of  the  record 
on  the  day  directed  by  the  court  below,  the  appellee  may 
either  proceed  with  the  execution  on  the  judgment  ap- 
pealed from,  or  he  may  bring  up  a  copy  of  the  record 
himself,  and  have  judgment  on  the  appeal,  in  the  manner 
provided  in  the  second  section,  sixth  chapter  of  the  pres- 
ent title. 

f^)  Appellee'* s  remedy  where  appellant  fails  to  file  transcript  in  time 
is  twofold: 

1.  He  may  proceed  with  execution  of  judgment. 

O.P.68e. 
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(a)  For  that  purpose  he  may  rule  clerk  of  SnpiemeCoiR 
to  deliver  certiflcate  provided  for  by  G.  P.  589. 

LAoroix  T8.  Bonin,  33  A.  119. 

(h)  Appellee  can  not  proceed  with  execntioii  if  inuts^ 
be  filed  at  any  time  before  application  forceitificite. 
Trayeno  et  aU  ts.  Bow  et  aL,  10  L.  fiOi ;  4  L.  C7. 

(c)  Pari  roHonej  he  can  not  move  to  dismisB  appeiL 

Deoonx's  Heirs  vs.  PlaatiTlira«0>  10  L.  504. 

2.  Appellee  may  have  judgment  on  the  appeaL 

C.  p.  000. 

(a)  But  appeal  not  entertained  if  not  taken  withiBtke 
prescriptive  period. 

New  Orleans  ts.  Adams*  38  A.  lA. 

(b)  Appellee  can  not  bring  np  record  and  have  jodgs^ 
when  appellant  abandons  appeal  and  enforces  jodgaa^ 

Snyder  et  al.Ts.  OoUins,  30  A.  1287;  Savole  n.  ThlbodwiBt 
63;  but  see  St.  Bomes  ts.  Leree  Steam  Cotton  ?tmO^^ 
A.  221. 

885.  Rights  of  Appellee,  etc.— The  appellee  shall  ha« 
the  same  right  in  case  the  appellant  has  obtained  forte 
time  to  bring  up  the  record,  and  has  failed  todosowiito 
the  time. 


886.  Motion  to  Dismiss — Answer  to  Appeal— If  a 
of  the  record  in  the  lower  court,  and  the  papers 
ing  to  it,  have  been  filed  in  the  Supreme  Cwrt,  tbe 
appellee  shall,  within  three  days  after  the  timeallowti 
him  for  appearance  by  the  citation  of  appeal,  file  wtt^ 
clerk  his  answer  in  writing  to  such  appeal. 

(A)  MoHon  to  dismi89—4vhen  filed: 

Motion  to  dismiss  appeal  mnst  l>e  filed — 

(a)  Within  three  days  after  filing  of  transaript,  ott«^ 
too  late. 

Murlson  A  Co.  ts.  Butler,  18  A.  191 ;  12  A.  745;  Wtcbianl^' 
A.  514;  Hall  et  aL  ts.  KeTllle  et  aL»  S  A.  W;  O^WT^^ 
Leod.  2  A.  188;  Murray  ts.  Baoon,  7  N.  8. 171;  S**"*^ 
Oharmbory.  84  A.  25;  Francis  ts.  LaTlne  et  alt^»A.«|^j 
TS.  Moss.  21  A.  829;  Temple  ts.  Marshall  A  Jaastt  U^*\ 
A.  676;  6  A.  115 ;  28  A.  Ill ;  12  L.  480 ;  24  A.  Stf ;  U  A. »:  •* 
TS.  Ins.  Co.,  88  A.  210;  Widow  de  St.  Romei  Tt.  1^*^ 
Cotton  Press  Oo.,  81  A.  224;  HolbrookTs.  Holbroot"*- 
Ford  TS.  Brooks,  85  A.  151 ;  Webb  ts.  KeUer,  »A-^ 
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(h)  Before  sabmission  of  cause. 

Phillips  T8.  Creditors,  87  A.  701. 

(B)  Jtfbtion  to  dismiss  may  be  filed  at  any  time  for  the  following 
causes: 

1.  That  proper  parties  are  not  before  the  court. 

Francis  ts.  Layine  et  als.,  26  A.  81L 

2.  That  appellant  has  acquiesced  in  jndg^ent. 

Bvans  &  Taylor  ts.  Saooession  of  Etherldge,  29  A.  676;  James  ts.  Fel- 
lowes  A  Co.,  28  A.  87 ;  10  A.  648. 

^CJ  When  motion  will  not  lie: 

1.  When  similar  motion  has  been  overmled.  * 

Saooession  of  Edwards,  84  A.  220;  Dunoan  ts.  Donoan,  29  A.  829. 

2.  When  motion  trenches  upon  the  merits  of  the  cause. 

Phillips  ts.  Creditors,  87  A.  701, 641 ;  41  A.  967;  Baker  ts.  Frellsen,  82  A. 
822;  State  ex  rel.  Duffel  ts.  Marks,  80  A.  70;  Pasley  ts.  MoConnell,  89 
A.  1097. 

8.  But  where  Supreme  Court  can  not  make  head  or  tail  out 
of  transcript,  appeal  dismissed. 

86  A.  827. 

4.  When  sole  ground  is  that  mover  has  been  improperly  made 
a  party  to  the  appeal. 

Boutte  TS.  Boatte,  80  A.  177;  Saooession  of  Tyson,  21  A.  117. 

Or  where  groimd  of  motion  is  merely  that  a  former  ap- 
peal from  an  interlocutory  judgment  was  taken. 

Saooession  of  Planohet,  29  A.  622. 

5.  When  appellee  fixed  case  for  trial. 

CreoTy  ts.  BreedlOTe,  12  A.  745;  White  ts.  Magaire,  16  A.  837;  8  B.  168; 
8B.169. 

6.  When  answer  has  been  filed  without  reservation. 

White  TS.  Gaines,  27  A.  76;  Hoffman  ts.  Atkins,  11  A.  172;  18  A.  488; 
Jones  TS.  ShroToport,  28  A.  886. 

7.  Where  clerk  prepares  a  defective  transcript  without  in- 
structions from  appellant. 

Washburn  ts.  Frank,  81  A.  427. 

8.  Where  inaccuracies  are  in  certificate  of  clerk  and  mere 
verbal  errors  are  in  bond  of  appeal. 

Pasley  ts.  MoConnell,  40  A.  609. 

9.  Where  ground  of  motion  is  that  appeal  is  frivolous. 

Thomas  ts.  Guilbeaa,  86  A.  927. 
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1.  Mere  btieC  of  attoney. 

JithodiM  Clwreb  TIL  Dub,  SA.SIS:  JaaiaoaTi.BanOl.*^'- 
<rf  DeeocK^i  A.  Mi;  ffaeeMiiwi  crfHIlligrtwiiK.U'* 


(O)  WhtmammDetJOed: 

ICoflt  bellied  tlizee  dajs  before  aig:ameiit wben  n^^ 

17  A. 


8S7.  What  Answer  May  Contain — ^The  appellee>l^ 
answer,  may  cither  pray  for  a  simple  confirmation  of  ^ 
judgment  with  costs,  or  he  may  pray  also  for  the  dana?* 
spoken  of  hereafter. 

Demand  for  damac^  must  appear  in  answer. 

Peeoal  til  DeXahy.  17  A.  US;  Ooekbom  ▼■.  QroTes,  17  A  lt;94ri<( 
DniBBi.21  A.  t;tA.  Tt. 

888.  Prayer  for  Amendment — ^If  the  appellee  has  t0- 
to  complain  of  the  judgment  appealed  from,  he  may»^ 
out  appeal  on  his  part,  state  in  hb  answer  the  poin^  * 
which  he  thinks  he  has  sustained  wrong,  and  may  |^? 
that  the  judgment  be  reversed  with  respect  to  them, «» 
confirmed  with  costs  on  the  rest. 
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{A)  Prayer  hy  appellee  for  amendment  of  jiidgTnent: 

Where  appellee  neither  appeals  nor  files   answer  praying 
amendment,  Judgment  can  not  be  distnrbed  in  his  favor. 

Snooesslon  of  Ottrander,  36  A.  451;  Onott  ts.  Bastonand  Barrow*  95 
A.  606;  ConTerse  ts.  Boblnson,  15  A.  484;  6  A.  7;  Bnders  ts.  Gingrat, 
Mulhanpt  A  Oo.,  88  A.  775;  Ljmn  tb.  Lowenthal,  19  A.  527;  Wortham 
Tt.  Sohenok,  10  A.  197 ;  Hood  t8.  Knox,  8  A.  78 ;  Saooesslon  of  Deoonz, 
6  A.  140;  Abot  T8.  Nortlqae,  8  L.  192;  Morris  ts.  Gain  et  als.,  89  L.  724; 
State  ex  rel.  De  Leon  ts.  New  Orleans,  84  A.  479;  Gardere  ts.  Blan- 
ton  et  al.,  85  A.  818;  Lange  ts.  Baranco,  82  A.  699;  Holmes  ts.  Hem- 
ken  et  al.,  6  B.  51;  Bowman  ts.  Kaufman,  80  A.  1026;  Howard  ts. 
Waggaman  et  aL,  28  A.  99 ;  Laoey  A  Bntler  ts.  Police  Jory,  28  A.  465. 

-(B)  For  purpose  of  securing  amendmentf  formal  appeal  or  prayer 

for  amendment  can  not  be  eubetituted  by  demand  in  oral  or  written 

argument. 

0.  P.  907;  Jamison  et  als.  ts.  Barelll,  20  A.  464;  Oonery  ts.  Holmes  et  als., 
18  A.  641 ;  State  ts.  Beoker,  80  A.  684;  Succession  of  Deooux,  5  A.  140;  Suc- 
cession of  Hllllgberg,  1  A.  840;  Succession  of  Jenkins,  5  A.  688;  Folse  ts. 
Kittredge,  15  A.  222;  Thompson  ts.  KUcrease,  12  A.  848;  HoodTS.  Knox, 
8  A.  78;  Cobb  ts.  Hynes,  4  A.  160;  Succession  of  Jordy,  6  A.  87;  GIrod 
TS.  Creditors,  2  A.  548;  Lacey  ft  Butler  ts.  Police  Jury,  28  A.  456;  Verges 
TS.  Noel,  17  A.  67;  Hite  ts  Barker,  17  A.  14L 

^O)  Formal  appeal  neoeaeary  when  party  desires  amendment  of 
judgment  cm  to  appellees. 

This  can  not  be  done  by  mere  answer  to  appeal. 

Jamison  et  als.  ts.  Barelli,  20  A.  464 ;  Lallande  ts.  M cBae,  16  A.  196 ;  Field 
TS.  His  Creditors,  11  A.  545;  Succession  of  Bgaua,  18  A.  265;  Con- 
Terse,  Kennett  A  Co.  ts.  Steamer  Lucy  Boblnson,  15  A.  488 ;  Porche 
TS.  Lang  et  aL,  16  A.  812;  Noble  A  Kaiser  ts.  Steamer  Powell,  20  A. 
128;  Moore  ts.  Moore,  20  A.  16L 

.(D)  Issues  on  appeal: 

Appellant  can  ask  for  reyiewal  of  only  that  Judgment  or 
part  of  judgment  from  which  he  appeals. 

In  r*  Fazende  A  Setxas,  praying  for  a  monition,  85  A.  1147;  Miller  ts. 
Gllmore,  88  A.  1406. 

889.  No  Subsequent  Appeal  by  Appellee  Not  Answer- 
-Ing — ^But  if  the  appellee,  on  the  appeal  of  the  other  party, 
neglect  to  pray  that  the  judgment  be  reversed  on  those 
jpoints  which  are  prejudicial  to  him,  he  shall  not  after- 
-vvards  be  allowed  to  appeal,  but  the  judgment  shall  remain 
rirre vocable  for  or  against  him. 

890.  When  Answer  May  Be  Filed — If  the  appellee 
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neglect  to  answer  to  the  appeal  within  the  time  allowed 
him,  the  appellant  may  have  the  cause  set  down  for  argu- 
ment, but  the  appellee  shall  be  allowed  to  file  his  answer 
until  the  day  of  argument,  if  he  only  prays  for  confirma- 
tion of  the  judgment  with  costs;  but  it  he  demand  the 
reversal  of  any  part,  or  damages  against  the  appellant,  he 
shall  file  his  answer  at  least  three  days  before  that  fixed 
for  the  argument,  otherwise  it  shall  not  be  received. 

Annoer  of  appellee — whenJUed: 

1.  It  must  be  filed  at  least  three  days  before  argomentwhea 
reversal  or  damages  asked. 

Verges  Tt.  Noel,  17  A.  67;  Hood  ts.  Knox,  8  A.  78;  Barrett  ts.  DonoTUW 
17  A.  182;  Gay  ts.  Andry.  14  !«.  388;  Poydras  vs.  Bell,  14  L.  »L 

2.  It  may  be  filed  np  to  day  of  argoment  when  men  on* 
firmation  of  judgment  is  asked.    Id, 

891.  Answer  JJTot  Essential — But  if  the  cause  be  argued 
without  the  appellee  having  filed  his  answer,  and  without 
any  objection  being  made  on  that  head,  the  judgment  pro- 
nounced shall  not  be  the  less  valid  for  such  omission. 

892.  Hearing  Proceeds  Though  Either  Party  Absent- 
When  a  cause  has  been  fixed  for  argument,  if  the  ap- 
pellee or  his  attorney  does  not  appear,  the  court  shall  pro- 
ceed to  the  hearing,  if  the  appellant  require  it. 

So  if  the  appellant  does  not  appear,  the  appellee  may 
argue  the  cause,  but  in  either  case  the  court  shall  examine 
the  record,  and  render  judgment  for  one  of  the  parties  as 
the  nature  of  the  proofs  and  the  justice  of  the  case  shall 
seem  to  require. 

893.  New  Hearing  to  Absentee — If,  however,  before 
the  judgment  becomes  definitive  within  the  time  hereafter 
prescribed,  the  party  who  did  not  appear  on  the  day  fixed 
for  the  argument  shall  prove  that  he  was  prevented  by 
an  unavoidable  accident,  the  court  may  grant  him  a  new 
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hearing  of  the  cause,  and,  after  argument,  may  reverse  the 
judgment,  if  there  be  grounds  for  it. 

894.  No  Original  Eyidence — The  Supreme  Court  shall 
receive  no  new  evidence,  even  though  it  may  have  been^ 
discovered  since  the  judgment  below,  except  in  the  cases- 
hereafter  expressed. 

(A)  No  new  evidence  receivable  in  Supreme  Court  except  in  certain^ 
oases.    Hence  court  will  not  consider: 

1.  Affidavit  or  certificate  of  district  judge  that  order  of  appeal 
was  granted. 

Phillips  Ts.  Hot  Creditors,  86  A.  965;  Moore  ts.  Slmms,  21  A.  649. 

Or  that  evidence  not  in  transcript  was  ofTered  below. 

Morrison  ts.  Lynch,  86  A.  612. 

2.  Affidavit  of  appellee  that  appellant  has  acquiesced  in  judg- 
ment.   When  fact  contested,  case  remanded. 

New  Orleans  CItyR.  B.  Oo.  ts.  Orescent  City  B.  B.  Co.,  83  A.  1278;  State 
ex  rel.  St.  Martin  ts.  Police  Jury,  28  A.  272;  Bvans  A  Taylor  vs.  8ac> 
cession  of  Btheridge,  29  A.  676;  James  A  Oo.  ts.  Fellowes  ft  Co.,  28  A». 
87;  Nunez  ts.  Winston,  21  A.  666. 

8.  Exhibits  showing  that  appellant  corporation  is  defunct. 

Tanneret  ts.  Ins.  Co.,  82  A.  666. 

4.  Affidavit  that  appellants  were  injured  bj  illegal  practices 
of  appellee  in  ol^taining  judgment. 

Keenan  ts.  Freret,  22  A.  81. 

5.  Affidavit  of  third  person  appealing  to  show  appealable  in-^ 
terest. 

Snocession  of  Henderson,  2  B.  891. 

(B)  Original  evidence  received  when  facte  not  disputed, 

SUte  ex  rel.  St.  Martin  ts.  Police  Jury,  28  A.  273;  White  ts.  Bamsay,  U  A. 
829;  Campbell  ts.  OriUon,  8  A.  116. 

895.  Can  Not  Travel  Out  of  Record— The  Supreme 
Court  can  only  exercise  its  jurisdiction,  in  so  far  as  it 
shall  have  knowledge  of  the  matters  argued  or  contested, 
below. 

De  non  exietentibue  et  non  apparentibue  eadem  est  ratio. 
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Knowledge  of  ecue  eome»  only  from  the  record: 

L  Where  record  does  not  contain  all  the  evidence  and  ibowi 
no  statement  of  facts,  note  of  evidence,  bills  of  exoeptko, 
special  verdict,  or  assignment  of  errors,  appeal  diwniinfld. 

Byrne  ts.  Blddell,  3  A.  11 ;  Mayor,  etc  Tt.  Magee,  19  A.  W;  PaUnoi 
T8.  Owen,  ao  A.  Ul ;  2  How.  78 ;  Morrison  ts.  Lynch,  M  A  111;  Oootof 
Tt.  Broad,  39  A.  7l;Labat  AOo.T8.  Deoalr.SS  A.aS0;  JoBetTi.Herflli, 
•  B.  478;  Watson  ys.  Jones,  16  A.  84 ;  Bartaam  ts.  LiTingtton,  U  A. 
804 ;  Harris  ts.  Hayes,  8  A.  488 ;  Morton  ts.  Owners  of  Bteamer  Ohil- 
mette,  16  A.  708 ;  Allaln  ts.  Preston,  6  L.  478 ;  Nettleton  tb.  Stepbesi, 
6  L.  168;  Anderson  ts.  Stephens,  6  L.  808;  Saooesslon  of  Emp,9L 
190;  Pargond  ts.  Pace,  11  A.  644. 

"2.  Appeal  in  snch  cases  dismissed  ex  proprio  motu  if  paztiei 
do  not  move. 

state  ex  rel.  Wogan  ts.  Bank,  85  A.  664 ;  Morton  ts.  SfeetnMr  CHI* 
mette,  16  A.  706;  34  A.  30;  98  A.  746;  30  A.  141;  31  A.  468. 

^.  No  note  of  evidence,  hiU  of  exception,  assignment  of  effoff 
statement  of  facts  necessary  when  appeal  is  from  order  foe 
execntory  process  and  certificate  complete. 

Bayley  ts.  McEnlght,  18  A.  660;  Louisiana  State  Bank  Tt.  OtnmMk, 
31  A.  188. 

Aliter  where  certificate  defective. 

Kemlon  ts.  Hawes,  17  A.  86. 

896.  When  Record  Incomplete — Statement  of  Facts- 
If,  therefore,  thfe  copy  of  the  record  brought  up  be  not 
duly  certified  by  the  clerk  of  the  lower  court,  as  contain- 
ing all  the  testimony  adduced,  the  Supreme  Court  cm 
only  judge  of  such  cause  on  a  statement  of  facts,  pr^ 
pared  and  signed  in  the  manner  directed  in  the  second 
section  of  the  sixth  chapter  of  the  preceding  tide,  or  ont 
written  exception,  to  the  opinion  of  the  judge,  or  on  t 
special  verdict,  and  in  the  absence  of  all  these  it  shall  ^^ 
ject  the  appeal,  with  costs;  but  this  is  to  be  understood 
with  such  modifications  as  are  contained  in  the  following 
article. 

(A)  Appeal  not  dUmiseed  where  record  containe: 

1.  Bill  of  exceptions. 

Taylor  TS.  LIttlefleld,  6  B.  182;  Noble  A  Kaiser  ts.  Steamer  PotsO,* 
iL  121 ;  Martin  ts.  Blanchtn  et  al.,  16  A.  SS. 
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2.  Statement  of  facts. 

Kraentler  Tt.  Bank  of  United  SUtes,  12  B.  466;  State  vs.  Bank,  6  N. 
8:840. 

8.  Aasigmnent  of  errors. 

Snooesslon  of  Townsend,  86  A.  448;  Beard  ts.  Poydras,  18  L.  88. 

4.  Full  and  complete  certificate  of  clerk  in  due  form. 

Kearney  ts.  Nixon  et  aL,  19  A.  819;  Nott  ts.  Brander  et  aL,  14  L.  870; 
Gordon  ts.  Gordon,  13  L.  671 ;  Whitmore  ts.  Watts,  7  B.  10;  Bamabe 
TS.  Snaer,  16  A.  84;  Crottes  ts.  Frigerlo,  18  A.  288;  Abbott  ts.  Borge, 
20  A.  872;  Keller  ts.  Jndson,  18  A.  282;  Morrison  ts.  Lynch,  86  A.  611; 
BeoTes  TS.  Adams,  6  L.  288;  Brwin  ts.  OrlUion,  6L.2O0;  Oammaok 
TS.  Gordon,  20  A.  218;  Lonlslana  State  Bank  ts.  Oammaok,  21  A.  188; 
Bossier  ts.  Carradlne,  18  A.  262;  State  ts.  Gltfen,  15  A.  420;  Jn  r« 
Fasende  A  Seixas,  praying  for  a  monition,  86  A.  1145;  bat  see  Harris 
TS.  Hays,  8  A.  488;  Saooesslon  of  Clew,  18  A.  229;  Glllontel  ts.  Mar- 
celln,  7  A.  442 ;  LeTy  ts.  Weber,  8  A.  489;  18  A.  288. 

(B)  Sufficient  cerHficaU-^what  is: 

1.  Oertiflcate  sufficient  which  states  ''that  the  foregoing 
pages  do  contain  a  tme  and  correct  transcript  of  all  the 
documents  filed,  testimony  and  evidence  adduced  and  all 
the  proceedings  had  upon  the  trial  of  the  suit." 

Gordon  TS.  Gordon,  12  L.  671 ;  Whitmore  ts.  Watts,  7  B.  10;  Bamabe 
Ts.  Snaer,  16  A.  84;  Snooesslon  of  Waterer,  25  A.  210;  12  L.  476;  Brown 
TS.  Thomas,  9  A.  95;  5  L.  298. 

2.  Each  transcript  of  same  appeal  need  not  contain  certificate 
when  certificate  in  last  one  refers  to  other  transcripts,  and 
that  all  together  contain  evidence  adduced,  testimony 
offered  and  proceedings  had  upon  the  trial. 

Vredenburg  ts.  Behan  et  al.,  82  A.  661 ;  Washbnm  ts.  Frank,  81  A.  427; 
BongnlUe  ts.  Dede,  9  A.  292. 

8.  Certificate  need  not  state  that  clerk  compiled  transcript; 
appellant  may  compile. 

Washbnm  ts.  Frank,  81  A.  427. 

(C)  Insufficient  certifloate: 

1.  Certificate  is  bad  which  states  that  'Hhe  record  contains  a 
full,  true  and  complete  transcript  of  all  the  documents  filed, 
all  the  proceedings  had,  and  all  the  evidence  adduced  on 
the  trial  as  on  file  and  of  record  in  clerk's  office." 

Barham  ts.  LiTlngston,  11  A.  604;  Carpenter  ts.  Beynolds,  8  A.  692;  6 
L.  166;  6  L.  803;  Vaolen's  Widow  ts.  Heirs  of  Payne,  12  L.  688;  Par- 
gond  TS.  Pace,  11  A.  644. 

2.  See  sifi  to  insufficient  certificates : 

Lanfear  ts.  Duraind,  20  A.  162;  Kemion  ts.  Hawes,  17  A.  86;  Melson 
TS.  Sandel,  21  A.  469;  Watson  vs.  Jones,  16  A.  98;  2  A.  11 ;  Dwixht  ts. 
Allen,  4  A.  487;  Hampson  vs.  Beynaud,  2  A.  997;  New  Orleans  Bank. 
Ing  Co.  TS.  Walker,  1  A.  180;  16  L.  282. 
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(D)  Appellant  may  require  postponement  of  oa$e  to  perfect  oerfi/teote. 

Barham  ts.  LlTingston,  11  A.  604. 

(E)  Effect  of  complete  andfuU  certifloate: 

It  preclades  disTnJBsal  of  appeal  and  dispenses  with  neces- 
sity of — 

(a)  Statement  of  facts. 

Loatslana  State  Bank  Tt.  Cammack,  31  A.  ISS;  Cammaok  ts. 
Gordon,  30  A.  318. 

(b)  Assignment  of  errors. 

BoMier  TS.  Carradlne*  18  A.  361 ;  U  L.  871 ;  Keller  TS.JodBO&.  IS 
A.  383;  Kearney  vs.  Nixon,  17  A.  819;  State  ex  reLGenrdn. 
Giflen,  15  A.  43a;  Warfleld  ts.  Hamlet,  38  A.81&. 

(c)  Note  of  evidence.  Appellate  court  affiims  judgment 
on  the  presumption  that  lower  court  acted  on  j^oper 
evidence. 

In  re  Faxende  A  Selxas,  praying  for  monition,  85  A  iXC; 
Simmons  ts.  Howard,  38  A.  604;  Nugent  ts.  Stark,S4A.fi31; 
Heffner  TS.  Hesse,  36  A.  148;  State  ts.  Monasterio,  36  A.  tU; 
Graham  ts.  Bioe,  38  A.  896 ;  Parham  A  Blount  ts.  Ogle.  S  A.  Q; 
CItlxens*  Bank  ts.  Bringler,  33  A.  U8;  Smith  ts.  Olty.M  A& 

897.  Assignment  of  Errors — The  appellant  who  does 
not  rely  wholly  or  in  part  on  a  statement  of  facts,  an  ex- 
ception to  the  judge's  opinion,  or  special  verdict,  to  sus- 
tain his  appeal,  but  on  an  error  of  law  appearing  on  the 
face  of  the  record,  shall  be  allowed  to  allege  such  error, 
if,  within  ten  days  after  the  record  is  brought  up,  he  files 
in  the  Supreme  Court  a  written  paper,  stating  especially 
such  errors  as  he  alleges;  otherwise  his  appeal  shall  be 
rejected. 

(A)  Assignment  of  errors :  requisites: 

1.  It  must  refer  to  error  of  law,  not  of  fact. 

Thibodeanz  ts.  Winder,  89  A.  336. 

But  not  vitiated  because  both  kinds  of  error  are  asrigned. 

Henry  ts.  Tricon,  86  A.  619. 

2.  Error  assigned  must  appear  on  face  of  record,  and  must  be 
such  as  was  not  curable  by  proper  offer  of  evidence. 

Succession  of  Bailey,  35  A.  680;  Flower  ts.  Hagan,  3  L.  3»;  Hill  ^ 
Snaxine,  1  N.  S.  699;  1  B.  80 ;  13  B.  464. 

700 


Of  Proobbdinos  m  Sxtprbmb  Coubt.  898 

And  in  criminal  cases  at  least  error  most  have  been  ob- 
jected to  below,  unless  errors  are  gross  and  unambigu- 
ons. 

state  T8.  Sheard  A  Smith,  86  A.  6i8. 

8.  Assignment  must  be  filed  within  ten  days  after  filing  of 
record,  otherwise  too  late. 

Lanfear  yt.  Doralnd,  20  A.  162;  Segnr  t8.  Hill, 4  B.  147;  Ward  t8.  Armt- 
stead,  1  B.  460;  6  L.  209;  6 L.  167;  6  L.  144. 

(a)  Assignment  too  late  if  filed  after  hearing,  though  ten 
days  haye  not  expired. 

state  ex  reL  Blaokman  vs.  Strong,  82  A.  176. 

(h)  Prior  filing  of  motion  to  dismiss  does  not  neutralise 
effect  of  timely  filing  of  assig^nment. 

state  ex  rel.  Blaokman  vs.  Strong,  82  A.  176. 

4.  Assig^nment  must  be  a  written  document  altogether  distinct 

from  brief. 

state  TS.  Porter  A  Stowe,  85  A.  1161;  State  T8.  Arthur,  10  A.  266;  State 
TB.  Bass,  12  A.  862. 

5.  Assignment  of  errors  saves  appeal  when  record  contains 
no  note  of  evidence,  bill  of  exceptions  or  statement  of  facts. 

Mayer  vs.  Sohnrbrnok,  87  A.  878. 

(B)  When  alignment  of  errcra  not  neoesaary : 

1.  When  record  contains  complete  certificate  of  clerk. 

Bossier  ts.  Carradlne,  18  A.  261 ;  Keller  ts.  Jadson,  18  A.  282 ;  Waters, 
Camden  A  Oo.  TS.3ri8Coe,  11  A.  680;  Kott  ts.  Brander,  14  L.  870;  State 
ex  rel.  Gerard  ts.  Gitfen,  16  A.  430;  Janin  ts.  Creditors,  10  L.  666. 

2.  When  action  of  court  is  on  exceptions  which  are  apparent 
from  face  of  proceedings. 

Wood  TS.  Henderson,  2  A.  220;  Hiestand  ts.  New  Orleans,  14  A.  187; 
Walker  ts.  VlllaTaso,  26  A.  42;  State  ts.  Bailee,  88  A.  642. 

898.  Certiorari  to  Complete  Record — ^No  Dismissal  of 
Appeal — If,  at  the  time  of  argument,  or  before,  the  ap- 
pellant perceives  that  the  copy  of  the  record  is  incomplete, 
either  through  mistakes  or  omissions,  or  from  the  clerk 
having  failed  to  certify  the  copy  as  containing  all  the  tes- 
timony produced  in  the  cause,  or  from  any  similar  irregu- 
larities not  arising  from  any  act  of  the  appellant,  the  court 
naay  grant  him  a  reasonable  time  to  correct  such  errors  or 
omissions,  during  which  time  judgment  on  the  appeal 
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shall  be  suspended.  And  no  appeal  to  the  Supreme 
Court  shall  be  dismissed  on  account  of  any  defect,  error 
or  irregularity  in  the  petition  or  order  of  appeal,  or  in  the 
certificate  of  the  clerk  or  judge,  or  in  the  citation  of  ap- 
peal or  service  thereof,  or  because  the  appeal  was  not 
made  returnable  at  the  next  term  of  the  Supreme  Court, 
whenever  it  shall  not  appear  that  such  defect,  error  or 
irregularity  is  imputable  to  the  appellant;  but  in  all  such 
cases  the  court  shall  grant  a  reasonable  time  to  correct 
such  errors  or  irregularities  (in  case  they  are  not  waived 
by  the  appellee),  and  may  impose  upon  the  appellant  such 
terms  and  conditions  as,  in  their  discretion,  they  may 
deem  necessary  for  the  attainment  of  justice — and  may 
also  impose  such  fines  on  the  officer  who  shall  have  caused 
such  irregularities  as  they  may  deem  proportioned  to  the 
offences. 

(A)  SuspenHon  of  hearing  of  appeal  to  tiUow  appellant  to  comet 
errors  or  omiseione  not  imputable  to  Mm: 

Application  for  certiorari: 

When  application  must  be  made :  At  or  before  the  axgn- 
ment  generally,  but  in  grave  eases  where  appellant  not 
at  fault,  certiorari  allowed  even  after  submiBsion  ol 
case. 

Torres  ts.  Falgoutt.  85  A.  831 ;  Trudeaa  vs.  B.  B.  Co.,  1ft  ▲.  717; 
Ohamponler  tb.  Washington,  3  A.  1014;  HooTer  tb.  ToHe,  • 

A.  658. 

(B)  Ckiueea  which  juetify  application : 

1.  Absence  of  important  part  of  record: 
Harvey  vs.  Harrey,  44  A.  83. 


(a)  Part  of  pleading — as  original  aaawer. 

Smith  TS.  R.  B.  Co.,  85  A.  609. 

Or  order  of  appeal. 

Smith  vs.  B.  B.  Oo.,  84  A.  UGL 

(h)  Part  of  evidence  offered  and  received.  Evidence 
must  figure  on  note  and  bear  proi>er  endorsement  of 
filing. 

Labatt  A  Oo.  vs.  Deonir,  88  A.  851 ;  Stafford  vs.  Harper,  ^  Am 
Hurray  vs.  Walker,  11  A.  73. 
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Bat  only  that  branch  of  appeal  will  not  be  considered 
to. which  missing  documents  have  reference. 

Suooesflion  of  Tumell,  84  A.  888. 

(e)  Jndgpnent  appealed  from,  and  sach  judgment  mnst  be 

signed. 

Baoas  ts.  Smith,  89  A.  189;  Suocession  of  Haggerty.  27  A.  867; 
Ohartier  ts.  Police  Jury,  9  A.  43;  Snooesslon  of  Mlllaudon,  3S 
A.  400;  Bzeontors  ts.  Bird,  28  A.  262;  State  ez  reL  Attorney 
General  vs.  Wharton,  26  A.  7;  Frost  vs.  Fox  et  al.,  22  A.  410  and 
21  A.  261 ;  Frantz  vs.  Waggaman,  '28  A.  26. 

(d)  Ordinance  assailed  for  unconstitutionality, 
state  ex  rel.  Mayor,  etc.,  vs.  Judges,  88  A.  Iftl. 

(C)  Who  may  apply  for  certiorari: 

Appellee  may  bring  up  supplemental  transcript  containing 

his  evidence  left  out  by  appellant,  without  his  consent. 
Maroy  ▼■.  Praeger,  84  A.  66. 

(D)  When  application  for  certioTari  to  complete  record  should  be 
made: 

Application  must  be  seasonable : 

(a)  It  is  not  in  time  after  dismissal  of  appeal. 

Baoas  Ts.  Smith,  88  A.  141;  MaritoheTS.  Board  of  Liquidation,  88 
A.  688. 

(b)  It  seems  it  is  not  too  late  even  after  submission. 

Trudeau  ts.  B.  B.  Co.,  16  A.  717. 

And  certainly  not  before  argument. 

Bass  TS.  Barton,  12  L.  487. 

(c)  It  is  too  late  after  second  motion  to  dismiss. 

King  TS.  Dwight.  8  B.  1. 

(d)  All  grounds  for  dismissal  waived  by  appellee  asking 

for  trial,  or  fixing  of  case  for  trial. 

Golden  TS.  Board  of  School  Directors,  84  A.  866 ;  CreeTy  ts.  Breed* 
loTe,  12  A.  746;  White  ts.  Maguire,  16  A.  837. 

fE)  When  certiorari  iMl  not  ieeue: 
When  it  is  useless,  as — 

(a)  After  missing  documents  have  been  filed,  even  in* 
formaUy. 

City  of  Baltimore  ts.  Parlange,  26  A.  886 ;  Borde  ts.  Erskine,  88  A. 
878 ;  Id.  TS.  Id..  29  A.  828 ;  Trudeau  ts.  B.  B.  Co.,  16  A.  717;  Cham- 
ponier  ts.  Washington,  2  A.  1014;  16  A.  84;  16  A.  164. 

(b)  When  it  is  clear  that  missing  document  can  not  be 
found. 

Noble  A  Kaiser  ts.  Steamer  Powell,  21  A.  12L 
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(F)  Waivw  cf  irregularitie$ : 

1.  Waiver  of  IrregnlaritieB  by  appellee. 

(a)  Want  of  citation  cored  by  appearance. 
Snooesslon  of  Baamgarden,  85  A.  190;  Fonte  ts.  New  Ortoiii.1 

A.  22. 

Or  by  motion  to  dismiBS  on  other  ground. 

Lee  T8.  Goodrlob,  21  A.  278. 

(b)  Failure  to  file  transcript  in  time  cored  by  vuwerto 
appeal. 

Jones  T8.  Shreveport*  28  A.  833. 

(e)  Defective  certificate  cured  by  agreement  <<thtttno- 
script  as  made  out  is  sufficient." 

Huey  A  Wise  vs.  Police  Jury,  33  A.  1091 

.'2.  What  is  not  waiver  of  informalities  by  appellee: 

Act  of  court  ex  proprio  motu  setting  down  cause  for  trill 

Actus  curim  neminem  gTravabit. 

Barham  vs.  Livingston,  11  A.  6M;  6 win  vs.  Claok,  13  LM. 

1(0)  Appeal  not  dUmiseed: 

1.  For  defects  or  irregularities  in — 

(a)  Order  of  appeal.     Want  of  signature  mty  be  ap- 
plied under  certiorari — ^no  ground  for  dtsmissal 

Austin  vs.  ScoTill  et  ais.,  84  A.  486;  Sate  ex  rei.  Allen  ASjma 
Judge,  86  A.  1107. 

>(b)  Citation  of  appeaL 

See  Austin  ts.  ScoTill  et  al.,84  A.  488;  HearingAGreif  ▼i-I*' 
Co.,  29  A.  832;  Qnerin  vs.  Bagneries,  9  Lh  472. 

Or  service  of  such  citation. 

See  Bordevs.  Brskine,  29  A.  828. 

{e)  Fixing  of  return  day.  No  ground  for  difwniiwtl  wlNi 
judge  of  his  own  motion  fixes  wrong  return  day. 

state  TS.  Dellwood,  38  A.  1229;  Ohafle  ts.  Heyner.  81 A  59(;  W»^ 
bie  TS.  Brichta,  10  A.  779;  State  ts.  West,  88  A.  12S1;  StaMexr*^ 
Hoey  A  O'Connor  ts.  Brown,  29  A.  862. 

(d)  But  appeal  dismissed  when  wrong  return  6mj  flxad 
by  counsel,  or  by  judge  on  suggestion  of  counBel 

state  TS.  Jenkins,  86  A.  866;  Wooten  tp.  LeBlane,  83  A  60;  9V> 
ex  rel.  Lee  ts.  Jnmel,  86  A.  960;  Citisens'  Bank  ts.  Boty.S'- 
747;  12  L.  480;  8  L.  220;  but  see  contra  Chaffe  A  Sons  Tt.  Hfp« 
81  A.  696. 

(e)  Certificate  of  derk.  Defective  certificate  no  p9a^ 
for  dismissal  when  effort  made  to  correct,  for  wtiek 
time  may  be  granted. 

Succession  of  Edwards,  84  A.  217;  ThompMHi  ts.  Ckspiui,  Tt 
267;  Flint  A  Jones  ts.  Peck,  22  A.  246. 

704 


Of  Pboobbdinqs  in  Supbbhb  Ooubt.  898- 

2.  And  appellant  not  prejndioed  by — 

(a)  Unsigned  certificate,  unless  he  fail  to  role  clerk  to 
sign  after  notice  of  defect.    Deputy  clerk  may  sign.  • 

Barton  Ts.  Hloks,  27  A.  607;  Downs  vs.  Tarkington,  8  A.  247;  Bank 
of  Louisiana  vs.  Watson,  15  L.  88;  Penn  vs.  Bvans,  28  A.  576. 

(b)  Unsealed  certificate. 

Wood  vs.  Harrel,  14  A.  63;  Oonway  vs.  Irwin,  1  A.  391 ;  BCedley  ts. 
Yorls,  2  A.  140. 

(e)  Except  where  deficiencies  of  certificate  designedly 
procured  by  appellant. 

Bdson  vs.  MoGraw,  87  A.  294. 

(d)  But  continued  incompleteness  of  transcript  and  un* 
corrected  certificate  after  motion  to  dismiss  once  made 
is  good  ground  for  dismissal. 

Labatt  A  Co.  vs.  Deouir,  88  A.  8S0;  Hoover  vs.  York,  88  A.  654; 
Snooession  of  Kemp,  9  A.  190;  Powell  vs.  Williams,  5  B.  168;  An- 
derson TS.  Stephens,  6  L.  806 ;  Carpenter  vs.  Beynolds,  8  A.  6B3 ; 
GlUoutel  vs.  Marcelln,  7  A.  442;  Boumage  ts.  DurrlTe,  20  A.  22; 
BadoTlchTS.  Frlgerlo,  27  A.  68;  Suocesslon  of  Sanderson,  21 
A.  88. 

(H)  AppeUant  muH  be  clear  offauU: 

Act  1889,  p.  170,  and  of  1870  B.  8.,  p.  101,  See.  11. 

1.  AppeUant  is  in  fault  and  appeal  di9miB9ed: 

(a)  When  defective  transcript  was  compiled  by  counsel 
of  appellant  or  under  his  supervision. 

Torres  ts.  Falgoust,  85  A.  819 ;  HooTer  ts.  York,  38  A.  658 ;  Mor- 
rison TS.  Lynch,  86  A.  611. 

(b)  When  his  evidence  is  not  found  in  record  and  is  left 
out  by  clerk  under  his  instruction. 

Smith  TS.  B.  B.  Co.,  85  A.  569;  Clarke  ft  Co.  ts.  Gormley,  16  A.  41; 
Harris  ts.  Hays,  8  A.  438;  Baton  Boage  ts.  CremonInI,85  A.  867; 
Charbonnet  ts.  Dupassenr,  27  A.  105;  Hall  ts.  Beggs,  16  A.  180. 

Except  where  by  consent  extraneous  record  consid- 
ered part  of  transcript. 

BonquIUe  ts.  Dede,  9  A.  292;  Buleff  ts.  Nugent,  21  A.  299. 

This  privilege  not  allowed  where  number  and 
title  of  such  other  record  not  given. 

See  83  A.  68;  82  A.  668;  14  A.  67. 

(c)  When  improper  return  day  suggested  by  him. 

state  ex  reL  Lee  A  Co.  ts.  Jumel,  85  A.  961 ;  Wooten  ts.  LeBlano, 
32  A.  692;  state  ts.  Clinton,  27  A.  540;  Bank  ts.  Board  of  Liqui- 
dation, 27  A.  542;  State  ts.  Jenkins,  86  A.  865;  State  TS.  Buty,  26 
A.  747;  Trimhle  ts.  Briohta,  10  A.  778. 
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(d)  When  appellee  not  cited  and  petition  for  appeal  oot* 
tains  no  demand  for  citation. 

Adams  ▼•.  Dermody,  21  A.  218;  Gallbean  tb.  Cormier,  U  1. 01; 
Oerodias  vs.  Handy,  Si  A.  St4 ;  Boiling  ts.  Anderson.  It  1.  M, 
Walker  ts.  Mortolo,  16  L.  60;  OltMon  vs.  Selby.  8  A.  818;  Lobtlte 
T8.  Lobelle,  6  A.  174;  Cotton  ts.  Sterling,  19  A.  187;  8taxn. 
Lefevre,  U  A.  787;  Nelson  vs.  Beanmlller,  18  A.  700;  BasesMiw 
of  Holmes,  18  A.  636;  Schmidt  ts.  Benit,  17  A.  74 ;  SoeoesiioB  iC 
Tread  well,  88  A.  360;  Bsooabasrs.  Oalcasiea  Salpbnr  IDaiif 
Co.,  88  A.  4S4;  Balrd  ts.  Rnss,  88  A.  930. 

(e)  When  appellee  cited  according  to  prayer  as  indirid- 
nal  or  in  different  capacity  from  that  in  which  he  mm 
or  is  sued. 

Camuts  TS.  Bank,  30  A.  87;  Tatorshlp  of  Osbom,  88  A.  M;  I 
A.  903. 

(f)  When  appeal  bond  is  fatally  defective  or  when  so 
bond  is  filed. 

Green  vs.  Bowen,  18  A.  178;  Bookel  ts.  Bndman,  86  A.  8M;  Stiie 
ex  ret  Bayssjgnler  ts.  Judge,  87  A.  119;  Sterling  Case,  a 
A.  1080. 

(g)  Where  transcript  wl»  not  filed  on  retnm  day. 

St.  Homes  ts.  NaTigation  Co.,  38  A.  44. 

Bnt  in  certain  extraordinary  cases  appellant  msj  be 
relieved. 

Wright  TS.*Brander,  17  A.  188;  Klrkland  ts.  Orediton,  •  V- 
8.  697;  McDowell  ts.  Bead,  6  A.  43;  8tartc«  BaeeiTtr,  ▼» 
Harrod,  9  A.  31 ;  Fish  ts.  CoUins,  31  A.  388L 

2.  AppeUant  not  in  fauU  and  appeal  not  dttinteed: 

(a)  When  clerk  fails  to  make  complete  transcript  -thai 
being  his  dnty. 

Bdson  TS.  MoGraw  et  aL,  87  A.  396;  Martinex  tb.  K.  O.  R.  B.  Ob^ 
38  A.  38;  NIcholU  TS.  Harris,  83  A.  646 ;  43  A.  881. 

(h)  When  appellee  not  cited — if  petition  for  appeal  asked 
citation. 

Austin  TS.  SooTlU  et  als.,  84  A.  486;  Nelson  ts.  BeardU  16  A.8H, 
Ulman  ts.  Brlggs  et  als.,  83  A.  655 ;  Gallagher  ts.  Thovnas,  31  i- 
113;  18  A.  360;  14  A. 606;  10  L.  180. 


And  this  thongh  appellee  was  not  named,  if  deck 
easily  leam  from  record  who  is  appellee. 

Lodeling ts.  Frellsen,  4  A.  684;  Sneoeselon of  Tow  ■■>■<■  * 
A.  447;  eonira  see  Selby  ts.  Gibson,  8  A.  SlSi 

(o)  When  clerk  neglects  throngh  any  canse  to  make  «p 
transcript. 

Klrkland  ts.  Creditors,  8  N.  S.  697. 
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{dj  When  appellee's  evidence  withheld  by  him  is  not  in 
record. 

Stafford  vs.  Harper,  82  A.  1076;  Stockton  ▼&.  Oraddlok,  1  A.  40; 
Herrlok,  ▼■.  Oonant,  4  A.  276;  Abat  A  Generet  ts.  Harris,  16  A. 
18S;  Marohand  vs.  Ooyle,  18  A.  488. 

Bnt  see  to  effect  that  it  is  appellant's  duty  to  bring 
np  fall  record  or  suggest  diminution. 

Harris  vs.  Hays,  8  A.  488;  Lery  ▼&.  Weber,  8  A.  489;  Saooes* 
sion  of  Olew,  18  A.  282. 

{e)  Whe^  judge  omits  to  fix  return  day. 

Ohatfe  vs.  Hefner,  81  A.  694;  Blder  ts.  City,  81  A.  SOO;  Laibher  vs. 
B.  B.  Co.,  28  A.  820;  State  TS.  Balize,  88  A.  642;  Bjank  ts.  Legen- 
dre  et  als.,  86  A.  79L 

Or  fixes  wrong  return  day. 

Fish  TS.  Oollins,  21  A.  289;  Hoey  A  O'Connor  ts.  Brown,  29 
A.  862;  89  A.  6;  10  A.  498, 778;  DeUwood  Case,  88  A.  1229. 

But  when  wrong  return  day  is  suggested  by  appel- 
lant, appeal  is  lost. 

Wooten  TS.  LeBlanc,  82  A.  692. 

{/)  When  clerk  in  preparation  of  transcript  violates 
rules. 

Washburn  ts.  Frank,  81  A.  427. 

{g)  When  appellee  withholds  important  part  of  record. 

Hagan  ts.  Coz,  16  A.  874. 

{h)  When  clerk's  certificate  defective  by  his  own  act. 

Benham  ts.  Parish  of  Carroll,  28  A.  848;  Penn  ts.  BTanti,  28  A. 
676;  State  ex  ret  Bager,  BUerman  A  Co.  ts.  Clinton,  28  A.  62; 
Baltimore  ts.  Parlange,  26  A.  886;  Thompson  ts.  Chapman,  7  A. 
267;  Smith  ts.  Johnson,  87  A.  677;  Burton  ts.  Hioks,  27  A.  607. 

(i)  When  sheriff  serves  citation  of  appeal  on  attorney 
when  service  shotild  be  made  on  person  himself  either 
personally  or  at  domicile. 

Borde  ts.  Brskine,  29  A.  828 ;  Id.  ts.  Id.  82  A. ;  Jones  ts.  Cap- 
perton,  14  A.  709;  Sears  ts.  WIlsoil,  4  A.  626;  Lewis  ts.  Hennen, 
18  A.  260. 

(J)  When  appellee  not  cited  in  time  or  not  cited  at  all 

by  delay  of  sheriif  and  clerk. 

Anderson  ts.  Irwin,  6  A.  798;  Broussard  ts.  Broussard,  2  A.  769; 
Gallagher  ts.  Thomas,  22  A.  112. 

(k)  When  judge  fails  to  fix  amount  of  bond. 
Succession  of  Parker,  18  A.  646. 

(I)  When  bond  is  in  the  exact  amount  fixed  by  the  judge, 

even  if  amount  be  insufficient. 
Hughes  TS.  Caruthers,  26  A.  680. 
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(m)  When  service   (or  retnm  thereon)    of   citation  if 
defective. 

Murphy  ts.  In8.  Co.,  88  A.  451;  Borde  ts.  Srsklne,  tt  ▲.  83; 
Phillips  TS.  Creditors,  87  A.  701. 

(n)  When  certificate  is  signed  by  ex -clerk. 

Soooession  of  Sdwards,  84  A.  316. 

(o)  Where  clerk's  certificate  is  fall  and  complete. 

Grand  Lodge  vs.  Tax  Collector,  39  A.  1100. 

899.  Mandate  to  Lower  Judge  or  Clerk — If  the  record  be 
incomplete,  because  the  judge  below  refused  to  perform 
any  of  his  duties,  as  to  sign  the  exceptions  to  his  opinion,  or 
if  such  imperfection  proceed  from  a  similar  refusal  by  the 
clerk,  the  Supreme  Court  shall  direct  a  mandate  to  such 
judge  or  clerk,  ordering  him  to  perform  the  duty  imposed 
on  him  by  law  or  by  the  nature  of  his  ofHce,  and  in  the 
meantime  it  shall  suspend  its  judgment  on  the  appeal. 

See  **  Mandamns  "  ante. 

(A)  Mandamus  to  judge  to  perform  duty : 

1.  Of  signing  bills  of  exception  when  legal  requirements  ar» 

folflUed. 

state  ez  rel.  Wyly  vs.  Judge,  85  A.  349;  State  ex  reU  MuUen  ts.  Judgs, 
83  A.  1043;  State  ez  reL  D'Hemeoourt  ts.  Judge,  18  A.  484;  Broasiart 
TS.  Trahan,  8  M.  714. 

2.  Of  signing  judgment. 

Vasooou  vs.  Woodward,  86  A.  656. 

(P)  Mandamus  to  clerk  to  perform  duty: 

1.  Of  sending  np  complete  transcript  according  to  zulea  of 
Supreme  Court. 

Edson  TS.  M cGraw,  87  A.  394 ;  Trounstlne  ft  Co.  ra.  Ware  ft  JtmiM.  JB 

A.  780. 

2.  But  see  State  ex  rel,  Ckiss  vs,  Clarky  33  A.  422j  where  it  it 
said  only  lower  court  has  jurisdiction  to  compel  derk  to 
send  up  transcript. 

8  L.  466;  8  L.  396. 

8.  Supreme  Court  has  no  jurisdiction  to  order  lower  clerk  to 
complete  defective  transcript  when  there  is  dispute  mm  tm 
facts. 

Morrison  TS.  Lynch,  86  A.  613;  6  M.  668;  9  M.  1^ 
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4.  When  clerk  makes  a  defective  transcript  court  will  order 
him  to  make  a  new  one  at  his  cost. 

Troonstfne  vs.  Ware,  88  A.  779;  BdsonTS.  MoGraw,  87  A.  294. 

goo.  Mandamus  to  Judge  to  Make  Statement  of  Facts, 
«tc. — ^When  a  party  desiring  to  appeal  from  the  judgment 
of  the  lower  court  can  not  obtain  a  statement  of  facts 
from  the  judge,  or  his  signature  to  exceptions  from  his 
opinion,  upon  motion  the  Supreme  Court  shall  direct  a 
mandate  ordering  him  to  perform  his  duty,  provided  said 
motion  be  made  on  the  first  day  of  the  term  succeeding  the 
refusal  of  the  judge. 

Mandamus  lies  to  judge  to  sign  statement  of  facts.  But  the 
application  must  he  made  on  first  day  of  succeeding  term. 
Unlike  application  for  order  to  certify  record  and  pro- 
ceedings, which  is  in  time  at  argument. 

BaM  VB.  Barton,  13  L.  489. 

901.  No  Withdrawal  of  Appeal — When  the  Supreme 
*Court  once  has  jurisdiction  of  an  appeal,  whether  by 
transmission  of  the  record  or  by  that  of  the  citation  served 
•on  the  appellee,  it  can  not,  in  any  case,  permit  the  appel 
lant  to  withdraw  his  appeal,  without  the  consent  of  the 
appellee,  and  the  cause  shall  take  its  course,  whether  the 
appellant  make  default  or  not. 

.WUhdratoal  of  appeal: 

1.  No  withdrawal  of  appeal  once  lodged  in  Supreme  Court 
without  appellee's  consent. 

St.  Bomes  TS.  Levee  Steam  Cotton  Press  Oo.,  81  A.  228;  Wolfe  vs. 
Polrler,  19  A.  108. 

2.  And  lower  court  restrained  hy  proliihition  from  executing 

the  judgpnent. 

state  ex  rel.  Graham  ts.  Jadge,  24  A.  696;  State  ez  rel.  Dabuolet  ts. 
Judge,  24  A.  600. 

8.  Surety's  ohligation  on  appeal  bond  canceled  where  appeal 
dismissed  with  appellee's  consent. 

Toumillon  vs.  His  Oredf tors,  20  A.  18L 

«902.  Original  Pleas  in  Supreme  Court — Prescription — 
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Although  in  general  parties  before  the  Supreme  Court  are 
not  allowed  to  plead  other  matters  than  those  which  were 
before  the  inferior  court,  nevertheless  it  may  depart  from 
this  rule,  when  the  exception  taken  is  one  of  those  which 
may  be  pleaded  at  any  period  of  a  cause,  and  the  proof  of 
it  appears  by  the  mere  examination  of  the  record. 

The  prescription  may  be  pleaded  before  the  Supreme 
Court  when  the  proof  of  it  appears  on  the  face  of  the  pro* 
ceeding  in  the  lower  court.  But  the  party  to  whom  it  is 
opposed  shall  have  the  privilege  of  demanding  that  the 
cause  be  remanded  for  trial  upon  that  plea. 

(A)  What  plecLB  allowed  in  aupreme  Court.     Plea$  aUowed  i»  A>* 
preme  Court  for  matters  appearing  on  face  qf  r0oord— Mim: 

1.  Prescription. 

La.  State  Bank  ya.  Oammack,  n  A.  184;  Nelson  A  Co.  Tt.  Scott.  Ui> 
a03;  Taylor  ts.  Hill,  21  A.  636. 

(a)  It  must  be  presented  by  proper  plea  filed,  not  meretr 
raised  in  brief. 

Chase  ts.  DstIs,  20  A.  20L 

(b)  And  most  be  filed  before  sabmission  of  caosa. 

O'Hara  ts.  City,  80  A.  152. 

(c)  And  most  be  specific. 

Qalnes  vs.  Suooession  of  Del  Campo,  80  A.  246. 

(d)  Where  interruption  of  sach  prescription  diioH 
case  remanded  for  hearing  evidence. 

Dufossat  vs.  Lalzer,  24  A.  619;  Both  ts.  Hebert,  21  A.  W;  Bco* 
stein  TS.  Bicks,  20  A.  410;  Bank  of  La.  ts.  Blohard.  %  L(^* 
Canal  Oo.  ts.  Martin,  23  A.  211;  Snydam  TS.KInn67,7i*<A> 
Fontenot  ts.  Husband,  2  A.  780;  Bank  ts.  Johnson,  1  A.  M; 
Taylor  ts.  Woodward,  25  A.  218;  Hoffman  ts.  Howell,  MA  Sit" 

(e)  Prescription  of  note  made  basiB  of  execntory  prooeii 
must  be  pleaded  by  way  of  injunction  in  lower  ooo^; 
can  not  be  pleaded  in  Supreme  Ck>urt. 

Dufossat  TS.  Laizer,  24  A.  618. 

2.  Ree  judicata. 

Zolliooffer  ts.  Briggs,  8  B.  287 ;  Carpenter  ts.  Bently,  12  B.  MO;  D*^ 
TS.  Simon,  4  A.  491;  Palmer  ts.  Tarborough,  10  L.  lO;CbeTtii 
Keane,  2  L.  121. 

But  it  seems  the  decision  which  is  set  np  to  support  pi^ 
must  be  in  the  record. 

See  Zollicoffer  ts.  Briggs,  8  B.  287. 
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Qumre:  Does  not  court  take  judicial  notice  of  its  own 
Judgments? 

Minor  T8.  Stone,  1  A.  288;  Lambeth  ts.  SenteU,  88  A.  898;  Carroll 
Tt.  Ohalle,  85  A.  88. 

(B)  What  pleoB  not  cMowed  po  he  first  made  in  Supreme  Ckmrt: 

1,  Plea  of  discharge  in  bankruptcy. 

Seira  e  Hijo  ts.  Hoffman,  39  A.  17. 

2.  Where  third   person   appealing   urges  any  matter  not 

covered  by  the  pleadings  between  the  original  parties. 

MoOleUmnd  ts.  Maxwell,  85  A.  818. 

8.  Want  of  authorization  of  married  woman  to  sue. 

Oodhrane  vs.  Mdler,  10  A.  140 ;  Taylor  ts.  Littell,  31  A.  66ft. 

4.  Affidavit  of  appellant  iiho wing  nature  and  amount  of  claim. 

Meohi  TS.  Lalamie,  80  A.  1186. 

6.   Objection  to  evidence,  when   objection  was  not  made 
below. 

McClonghry  rs.  Finney,  87  A.  37,  81;Pannell  ts.  Ooe,  1  N.  8.  614; 
Picket  TS.  Bates,  8  A.  638;  New  Orleans  ts.  Congregation,  15  A.  889. 

6.  Ha  pendens. 

Snccesslon  of  Townsend,  87  A.  409. 

7.  Want  of  recordation  of  claim  of  physician  and  nurse  in 
last  illness. 

Succession  ot  Gollain,  81  A.  178. 

8.  Any  demand  not  embraced  in  pleadings  and  not  urged  in 
lower  court. 

Alrey  ft  Co.  ts.  Okolona  SaTlngs  Institution,  83  A.  1851. 

9.  Any  motion  or  plea  requiring  examination  by  Supreme 
Court  of  original  evidence. 

Tanneret  ts.  Ins.  Co.,  83  A.  668. 

10.  Objection,  not  urged  below,  to  taking  Out  injunction  of 
judgment  under  same  number  and  title. 

Denegre  ts.  Moran,  86  A.  438. 

11.  New  grounds  for  dissolution  of  sequestration,  especially 
when  there  has  been  no  assignment  of  errors. 

Carter  ts.  Lewis,  16  A.  674. 

12.  Exception  to  right  of  action  by  plaintiff. 

CordlllTS.  Succession  of  McCullough,  30  A.  174. 

fOJ  Hequieitee  of  valid  original  plea: 

1.  Must  be  filed  before  submission  of  case. 

O'Hara  ts.  City  of  New  Orleans.  80  A.  162. 
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A  fortiori  is  plea  too  late  after  rendiiaon  of  tttdgmeat 
and  pending  rehearing. 

Starke  ts.  Barke  et  aL,  9  A.  844. 

2.  Proof  must  appear  from  face  of  record. 

Turner  ts.  O'Neal  M  A.  544,  Snocestlpn  of  Tanzln,  H  A.ni;ToBagii> 
Bank,  9  A.  194 ;  Carpenter  ya.  Beatty,  13  B.  640. 

8.  Most  be  filed  before  answer  when  plea  is  *  mere  dilatoij 
exception  as  to  capacity  to  sue.    Answer  waiTee  exception. 

Montfo«*t  T8.  Schmidt,  86  A.  760;  GIbney  v«.  Fitz8immoiu,5  A.8L 

Exception  as  to  total  want  of  any  legal  right  whaterv 
to  sue  may  be  filed  at  any  time. 

See  0.  P.  16  andSSS  ti$9q.;  Brown  vs.  Sanl,4M.S.4l4;UnkniBak 
TS.  Dnnn,  17  L.  284. 

4.  Most  be  strictly  a  plea  and  properly  filed;  not  mere  fug* 
gestion  in  brief. 

Chate  TS.  DaTit,  20  A.  301;  Dejol  TS.  Johnson,  13  A.  86S;  Toik  1 0^ 
▼8.  Scott  A  Co.,  38  A.  56. 

903.  Making  Parties — When  the  defendant,  in  a  case 
trought  by  appeal  before  the  Supreme  Court,  dies  during 
the  continuance  of  the  suit,  his  heir  may  be  made  a  partj 
in  his  place. 

> 

MeirB  made  parties  after  death  of— 

1.  AppeUant  or  appellee. 

Howard  vs.  Yale,  37  A.  631;  Louisiana  Mntnal  Ina.  Oo,n.0o^^ 
A.  1. 

2.  Administrator. 

Anderson  ts.  Amette  et  als.,  80  A.  74. 

904.  Creditor  Can  Not  Appeal — When — ^A  creditor  of* 
party  to  a  suit  who  has  not  proved  his  debt  in  the  lower 
court,  can  not  exercise  his  debtor's  right  of  appeal. 

905.  When  Court  Renders  Final  Judgment— When  tbe 
Supreme  Court  reverses  the  judgment  of  an  inferior coart 
it  shall  pronounce  on  the  case  the  judgment  which  the 
lower  court  should  have  rendered,  if  it  be  in  possessioofl^ 
all  the  facts  and  testimony  to  enable  it  to  pronounce  de- 
finitively. 
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Snprenie  Ootirt  when  in  possession  of  sufficient  evidence  ren- 
ders that  judgment  which  should  have  been  rehdered  in 
lower  court. 

Imanael  vs.  Hatoher,  19  A.  636;  Hftloher  vs.  Dodd,  12  L.  148;  Chapman 
▼8.  B.  B.  Ck>.,  31  A.  326;  Ooldlng  Tt.  Steamer  America,  20  A.  467. 

9o6.  When  It  Will  Not  Render  Judgment — Remanding 
— But  if  the  court  shall  think  it  not  possible  to  pronounce 
definitively  on  the  cause,  in  the  state  in  which  it  is,  either 
because  the  parties  have  failed  to  adduce  the  necessary 
testimony,  or  because  the  inferior  court  refuse  to  receive 
it,  or  otherwise,  it  may,  according  to  circumstances,  re- 
mand the  cause  to  the  lower  court,  with  instructions  as  to 
the  testimony  which  it  shall  receive,  to  the  end  that  it  may 
decide  according  to  law. 

(A)  Rtmanding  causes:     When  Supreme  Court  wUl  remand: 

1.  When  jury  was  misled  on  material  issue  by  erroneous 
charge. 

Beal  vs.  McKIeman,  6  L.  419. 

2.  When  an  issue  of  fact  is  made  in  the  Supreme  Court,  as — 

(a)  Fact  of  acquiescence  in  judgment  by  appellant. 

N.  O.  City  B.  B.  Oo.  ▼■.  Oresoent  City  B.  B.  Co.,  88  A.  1276 ;  Byazia 
ft  Taylor  yt.  Sncoesslon  of  Etherldge,  29  A.  676;  State  ex  rel. 
St.  Martin  ts.  Police  Jury,  28  A.  272;  James  vs.  FeUowes  A  Oo., 
28  A.  88;  but  see  conira  White  vs.  Bamsey,  14  A.  828,  and  par- 
ticularly where  parties  consent  that  evidence  may  be  received 
by  Supreme  Oourt;  Campbell  vs.  OrllKon,  8  A.  116. 

(b)  Fact  of  heirship  of  appellant. 

Succession  of  Bailey»  24  A.  486. 

(e)  Fact  that  suit  is  barred  by  res  judioataj  plea  of  which 
is  filed. 

Dwight  vs.  Simon,  4  A.  491;  Palmer  vs.  Yarborough,  10  L.  169; 
Singleton  vs.  Smith,  1 L.  818. 

(d)  Fact  of  cause  of  action  being  barred  by  prescription 

which  is  specially  pleaded.     But  remanding  allowed 

only  where  other  party  requests  it,  if  prescription  be 

apparent. 

Uollman  vs.  Howell  A  BIley,  27  A.  804;  Nicholson  ft  Oo.  vs.  Jen- 
nings, 27  A.  482;  Bernstein  vs.  Bicks,  20  A.  410;  Nelson  A  Oo.  vs. 
Scott,  21  A.  208 ;  Beddy  vs.  Bobertson,  21  A.  191 ',  Both  vs.  Hebert, 
21  A.  288;  Canal  Bank  vs.  Martin,  28  A.  210;  Taylor  vs.  Wood- 
ward, 26  A.  218. 
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8.  Whenmaterial  testimony  wanting  in  the  record  by  no  tntt 
of  appellant. 

NIobollBTS.  Hazris,10A.646;  lfarttnesTS.NewOrl6ui8,SA.X;Mf7er 
A  Bro.  Ti.  Dopree,  36  A.  S16;  B«now  ts.  Landiy,  tik.9;  LrouTi 
Andrews,  6  A.  603 ;  Agrioaltaral  Bank  ts.  Alexsnder,  1  A.  HS;  IbbIi 
TS.  Marphy,  U  B.477;  Smitb  ts.  Morrison, 21  A.  13S;LetteiiTs. Spev- 
iniT.lBA.  4K;  MmiobAnd  ts.  Ooyle,  18  A.  483;  AlMt  *  GoMreiifc 
Harris,  le  A.  188;  Barrow  ts.  Landry,  13  A.  8S;.  Miller  ts.  8boCw«a,a 
A.  108;  KiUeleaTS.  Barrett,  87  A.  868;  36  A.  135,885;  38A4ll;34A.lli; 
80  A.  188;  38  A.  875;  37  A<  686. 

Particalarly  where  pnblic  intereste  are  inTolyed. 

loe  Co.  TS.  City,  U  A.  317.' 

4.  When  jndg^ent  by  default  confirmed  on  insiriBdeiit  evi- 
dence, and  clerk's  certificate  is  complete. 

Brown  ts.  Thomas,  9  A.  85. 

No  remanding  for  this  canae  where  clerk's  certiftcito  ii 
not  complete. 

Id.,  and  Johnson  ts.  Spearing,  15 1*.  383. 

6.  When  in  suit  in  opposition  to  executor's  account  derkfiHi 
to  reduce  testimony  to  writing. 

Tompkins  ts.  Benjamin,  16  L.  197 ;  Graham  ts.  Graham,  16  L. Ml;  Pv* 
good  TS.  Breard,  4  A.  517;  Snccession  of  BeeTes,  8  A.  554;  Soecoiitt 
of  Boss,  31  A.  511. 

6.  When  record  incomplete,  clerk's  certificate  wanting  or  de- 
fective, and  there  is  no  motion  to  dismiss. 

New  Orleans  ts.  Lacroix,  18  A.  146 ;  9  L.  119 ;  Hagan  ts.  Gsnnt,  15  i.  8; 
Lyons  ts.  Andrews,  5  A.  603. 

7.  When  evidence  in  record  leaves  a  vital  question  of  M 
doubtful. 

Barry  ts.  Pike,  31  A.  331;  Gleason  A  McManns  ts.  Sheriff,  10  A*  »• 
Harris  ts.  Bank,  5  A.  540;  MoConnell  ts.  Pasley,  81  A.  5I>;  9ttt»  a 
reL  Banger  ts.  New  Orleans,  84  A.  303 ;  State  ex  reL  Nelson  t>.  Fof^ 
Jory,  S3  A.  864. 

8.  Where  sufficient  evidence  to  sustain  injunction  of  seisire 

not  in  record,  but  admission  of  parties  and  tenor  of  jodf* 

ment  show  that  seizure  is  illegal,  and  new  writ  will  israe* 
Citizens'  Bank  ts.  Cook  et  aL,  31  A.  834;  18  A.  111. 

9.  When  appellant  from  judgment  taken  by  default  was  oo( 
cited. 

EUery  et  al.  ts.  Dameron  et  aL,  18  A.  109. 

10.  When  admissible  and  material  evidence  excluded  and  bffi 
reserved. 

Bordelon  ts.  Dumartralt,  15  A.  337 ;  Succession  of  LarendoD,  39  A-  ^ 
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11.  When  judgment  below  was  not  reepontiYe  to  issues  made* 

Wood  TS.  Dftboval,  40  A.  267. 

12.  When  exception  is  overmled  canse  should  be  remanded* 

Conery  et  oL  vs.  Waterworks,  89  A.  770. 

18.  Where  only  a  portion  of  a  case  is  heard  on  appeal. 

Ikerd  Ts.  Postlewaf  te,  84  A.  1286. 
(B)  (hurt  will  not  remand : 

1.  When  all  facts  are  before  the  court. 

Miller,  Lyon  A  Co.  ts.  Cappell,  89  A.  881 ;  BlenTenu  vs.  Ins.  Go.,  88  ▲• 
217;  Taylor  vs.  LIttell,  21  A.  666. 

2.  When  appellant  asks  court  to  decide  and  not  to  remand* 
This  is  eqaivalent  to  waiter  of  prejudicial  errors  below. 

Sohlater  ts.  Wllbert  A  Sons,  41  A.  406. 

(O)  I$9uea  on  second  appeal  afUr  re^manding: 
Original  issues  are  closed  forever. 

Bolsse  vs.  Dickson,  82  A.  1160;  Bnrbank  ts.  Harris,  80  A*  487. 

907.  Frivolous  Appeal — ^Damages — The  court,  in  con- 
firming a  judgment  appealed  from,  shall  compel  the  ap- 
pellant to  pay  all  the  costs.  It  may  even  condemn  him  to 
pay  to  the  appellee,  if  the  latter  claims  it  by  his  answer,, 
such  damages  as  it  may  think  equivalent  to  the  loss  which^ 
he  has  sustained  by  the  delay  consequent  on  the  appeaU 
provided  the  amount  of  such  damages  shall  not  exceed. 
ten  per  cent,  on  the  value  of  the  amount  in  dispute. 

(A)  DarnageB  for  frivoloua  appeal:    Damages  vsiU  he  allowed: 
1.  When  appeal  clearly  for  delay. 

Bayly  TS.  MoKnIght,  23  A.  428;  Pendleton  ys.  Eaton  et  al.,  23  A.  485;: 
Wiley  TS.  Woodman  ft  Bement,  19  A.  210;  Pumphrey  vs.  Presoott,  1» 
L.846;  Pennlman  TS.  Blchardson  et  als.,  8  L.  101,  and  oases  there 
noted;  Spencer  ts.  Bloomfleld,  20  A.  226;  Uter  ts.  Dumontlel,  22  A. 
197;  Losse  ts.  Miche,  22  A.  266;  CarroU  ts.  Chatfe,  86  A.  88;  01  ty  ts» 
Schoenhansen,  87  A.  42;  81  A.  427. 

2.  When  appellant  abandons  appeal,  however  meritorious^ 
which  appellee  brings  up. 

Hohl  TS.  Meyer,  7  A.  18. 

(JB)  Damagee  will  not  he  allowed: 

1.  When  appeal  is  not  frivolous,  as  when  appellant's  erroK- 

honest. 

Thomas  ts.  Guilbean,  86  A.  929. 
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And  ^Hiere  in  executory  process  larger  perceHtage  at  at- 
torney's fees  is  allowed  than  was  agreed  upon. 

Inraranoe  Oo.  Tt.  Losaao,  88  A.  SSL 

.2.  When  appellee  asks  amendment  of  judgment 

JUhan  T8.  Miohel,  37  A.  96;  Doblleux  tb.  DtflMimeaaz.  2  N.  S.  t'; 
Hood  T8.  Knox,  8  A.  7S ;  Qorham  ts.  Hayden,  6  B.  4M;  Wbetstooe n 
Rawlins,  MA.  476. 

3.  When  evidence  is  conflicting  and  only  qoeetiona  of  fiet 
are  inTolved. 

Aoatin  A  MoWUliamt  vt.  Hoore,  16  A.  318. 

A.  When  appeal  dismissed  for  want  of  jnrisdiction. 

Monday  ts.  Lyons  et  al.,  85  A.  900. 

•5,  When  appeal  is  taken  by  administrator  from  order  com- 
manding him  to  render  account. 

GIrouard  ts.  Broossard,  38  A.  636. 

•6.  When  motion  to  dismiss  for  want  of  Jurisdiction  is  made. 

Thomas  Ta  Gullbeau,  86  A.  939;  Allen  ts.  Amonil,  18  L.  487;  McUod 
T8.  SImonton,  89  A.  858. 

And  damages  can  not  be  awarded  or  inquired  into  » 
mere  motion  to  dismiss. 

Beiners  ts.  St.  Ceran,  37  A.  113. 

7.  When  appeal  is  only  devolutive  and  appellee  not  delayed 
in  execution  of  his  judgment. 

Chafle,  Jr.  Ta  Carroll,  85  A.  113;  Crofts  ts.  Moynlhan  et  sL,  3li-37; 
18  A.  386;  18  L.  81. 

"S.  When  judgment  appealed  from  is  not  money  judgment 

Arrowsmlth  ts.  Bappelge  et  aL,  19  A.  838. 

'^.  When  judgment  is  not  confirmed  but  appeal  dismissed  a 

propria  motu, 

Henderson  ts.  Montgomery,  18  A.  311. 

JlO.  When  damages  not  claimed  in  appellee's  answer. 

Cookbom  Ta  GroTes  A  Co.,  17  A.  18;  Peooal  ts.  DeMsliy.  IT  A.IX; 
Siegel  Ta  Dmmm,  31  A.  8;  8  A.  78. 

{0}  /Amount  of  danuiffeM : 

il.  Five  per  cent,  interest  on  appeal  from  flat  in  exeentoiT 
1  process  when  claim  bears  eight  per  cent,  interest. 

Lamothe  Ta  Lamarque,  17  A.  77. 

.2.  Eight  per  cent,  interest  when  note  and  judgmeni  etfiT 
.that  rate.    No  interest  added  on  appeal. 

.Saloy  Ta  Gabemator,  17  A.  168. 
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908.  Costs  of  Appeal — If  the  judgment  be  reversed,  in 
whatever  degree   it  may  be,  the  appellee  shall  pay  the 

costs. 

See  In  re  Fazende  &  Selzas  praying  for  monition,  86  A.  1147. 

Brief  printing  is  not  item  of  cost  taxable  against  party  cast.. 

Oline  T8.  B.  B.  Oo.,  42  A.  86. 

909.  Reasons  for  Judgment — The  Supreme  Court  shall 
state  the  reasons  of  its  judgments,  by  citing,  as  exactly  as- 
possible,  the  laws  on  which  it  founds  its  opinion.  When< 
the  judges  are  all  of  the  same  opinion,  it  shall  be  suffi- 
cient that  one  of  the  number  pronounce  the  judgment  j 
but  if  there  be  a  division  between  them,  they  shall  declare 
their  opinions  separately. 

910.  Recordation  of  Judgments — All  the  judgments  or 
orders  rendered  by  the  Supreme  Court  shall  be  recorded 
at  length  by  the  clerk,  in  records  kept  for  that  purpose. 

911.  Judgment — Finality — ^Rehearing — The  judgments 
rendered  by  the  Supreme  Court  at  JVew  Orleans  shall  be 
final,  and  the  clerk  shall  deliver  a  copy  to  every  person 
requiring  it,  after  six  judicial  days  shall  have  elapsed  from 
the  rendering  of  the  judgment,  and  that  the  parties  shall 
have  a  right,  at  any  time  within  said  delay,  to  apply  for  a 
rehearing  according  to  existing  laws. 

{A  J  Finality  of  Judgmenta : 

1.  All  judgments  of  Supreme  Court  at  New  Orleans  are  final 
only  after  lapse  of  six  judicial  days  from  rendition.     This- 
applies  to  judgments  granting  remedial  writs,  e.  g. : 
(a)  Certiorari. 

Regan  ts.  Washburn,  39  A.  1071. 

But  certiorari  operating  as  habeas  corpus  is  final  im» 
mediately  on  rendition  of  judgment. 

state  ez  rel.  DeBays  ts.  Judges,  83  A.  1264. 
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(b)  Mandamus. 

Bute  ex  ret  Newman  ts.  Judge,  13  A.  110;  8ute  ex  nL  ScbmI 
T8.  Jamel,  Mao.  irnreported  Coses,  949;  orefrnliiic  Scate  n 
Jadge,18A.lllw 

(c)  Prohibitioiu 

SUte  ez  ret  Gerson  ts.  Richardson,  Jadge,  S7  A.  Xl;  Uatca 
rel.  Oaosson  ts.  Judge,  31  a1  50. 

{B)  FiruUity  of  judgments  rendered  at  country  terms, 

1.  Act  18  of  1879,  p.  88,  amends  Art.  C.  P.  911,  to  ai  to 
read  as  follows :  ''The  judgments  rendered  by  the  SapRW 
Oonrt  at  New  Orleans  shall  be  final  after  six  judicial  diyi 
«hall  have  elapsed  from  the  rendering  of  the  judgment,  nd 
those  rendered  by  the  Supreme  Court  at  other  poiati 
-where  the  court  may  be  holden  shall  be  final  aftertbw 
Judicial  days  shall  have  elapsed  from  the  rendering  of  the 
judgment.  The  parties  shall  have  the  right  at  any  tii« 
within  said  delays  fixed  to  apply  for  a  rehearing  accord 
to  existing  laws.  The  clerk  shall  deliver  a  copy  of  ay 
final  judgment  to  every  person  requiring  it." 

2.  Independent  of  this  act,  the  court  decided  that  three  ^ 

delay  was  necessary  before  judgments  at  connHy  tfliBi 

should  be  final. 

State  ez  reL  Falrohlld  ts.  StiUman,  81  A.  IQ. 

912.  Rehearing — In  the  interval  between  the  day  oa 
"which  the  judgment  is  rendered  and  that  on  whio 
it  becomes  final,  a  party  dissatisfied  with  the  ju^' 
ment  may  apply  to  the  court  for  a  new  hearing  in  tK 
cause,  and  for  this  purpose  shall  present  a  petitiofl,» 
which  he  shall  state  aubstandally  the  reasons  for  which  I* 
thinks  the  judgment  erroneous,  and  shall  cite  the  authon- 
ties  in  support  of  his  opinion. 

^A)  Rehearing: 

1.  Application  need  not  be  filed  in  open  court. 

SUteez  rel.  Fairohlld  ts.  Stillman,  81  A.  163. 

2.  Application  for  rehearing  timely  if  filed  on  la8t]adio>> 
day,  though  court  had  previously  adjourned  ttM  ^  ^ 
that  day. 

Palrohlld  ts.  StiUman,  81  A.  163. 
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8.  Application  mnst  be  douched  in  respectfal  lang^oage,  other- 
wise will  be  stricken  from  the  records  of  clerk. 

State  T8.  Soule,  8  B.  600. 

(B)  No  rehearing  granted: 

1.  When  judgment  is  not  final,  as — 

(a)  Refusal  of  motion  to  dismiss. 

8uoo688ion  of  Edwards,  84  A.  230;  Golden  vs.  Board  of  Sohool 
Directors,  84  A.  856;  State  ex  rel.  Gerson  ys.  Judge,  87  A.  962; 
State  ex  rel.  Leohe  ts.  Fowler,  42  A.  147;  Barney  vs.  Ludellns, 
41  A.  627. 

(b)  AlUer  when  motion  prevails. 

Id. ;  Benshaw  vs.  Stafford,  84  A.  1140;  Katz  ft  Bamett  vs.  Sorsby, 
84  A.  600;  Ooyle  vs.  Sucoesslon  of  Creevy,  84  A.  540;  Hatchlnson 
vs.  Bichardson,  19  A.  188. 

2*  When  it  is  based  on  supplemental  transcript  brought  up  on 
clerk's  certificate  of  inadvertent  omission  of  documents. 

Marltohe  vs.  Board  of  LIqaldatlon,  88  A.  588. 

S,  When  petition  for  rehearing  solely  raises  points  not  raised 
on  the  trial. 

Auohlncloss  vs.  Frois  St  Co.,  24  A.  82;  Saooesslonof  Broom,  14  A.  67; 
Petltpain  vs.  Palmer,  1 B.  221. 

But  court  will  in  proper  cases  make  exception  to  this 

rule. 

Solireiber  vs.  Board  of  Assessors,  87  A.  012. 

2.  When  application  for  rehearing  emanates  merely  from 

amicus  curisBf  not  a  party,  and  is  not  acted  on  by  the  court. 
-  I^esassler  A  Binder  vs.  Board  of  Liquidation,  80  A.  617;  Life  Associa- 
tion of  America  vs.  Hall,  88  A.  67. 

5.  When  application  itself  does  not  set  forth  reasons  and  au- 
thorities, and  not  accompanied  by  statement  of  points. 

Laoroix  vs.  Oamors  A  St.  Gez,  84  A.  689-642 ;  Brown  vs.  Stroud,  84  A.  874 ; 
Lafayette  Ins.  Co.  vs.  Bemmers,  80  A.  1847. 

6.  When  application  not  accompanied  by  printed  statement 

of  points,  and  no  time  asked.    Rule  EX  of  Supreme  Ck>urt 

Rules. 

Suooesslon  of  Tabary,  80  A.  190;  Lafayette  Fire  Ins.  Oo.  vs.  Bemmers, 
80  A.  1849;  Brown  vs.  Stroud,  34  A.  879-880. 

7.  When  not  necessary,  as  where  judgment  can  be  changed 
without  rehearing. 

Sucoesslon  of  Karkey,  22  A.  266;  Ins.  Oo.  vs.  Losano,  89  A.  821. 

8.  Where  one  rehearing  has  already  been  had. 

state  ex  ret  Wentc  vs.  Wilson,  87  A.  727. 
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Bat  where  on  rehearing  appeal  is  dismiBsed  by  maniM 

error  court  will  reinstate  the  appeal  on  haTiog  eznr 

called  to  its  attention. 

Flash,  Lewis  A  Oo.  Tt.  Sohwabaoher,  S2  A.  856. 

913,  Rehearing — Argument — Finality  of  Judgmcnt- 
The  court  shall  consider  of  the  reasons  adduced  in  such  p^ 
tition»  without  argument,  and  if  it  grants  a  new  hearing  of 
the  cause,  shall  state  the  points  on  which  it  wishes  to  hear 
the  parties  anew. 

While  the  court  is  deliberating  on  this  applicadon,  tk 
three  days  allowed  for  rendering  a  judgment  final  do  not 
run. 

914,  Refusing  Rehearing — If  the  court  refuses  a  new 
hearing,  it  shall  declare  its  opinion,  without  being  obliged 
to  state  the  reasons  for  it. 

915,  Judgment — ^Execution — No  execution  shall  issw 
on  the  judgments  of  the  Supreme  Court,  but  such  judg- 
ments, whether  confirming  or  reversing  those  appeikd 
from,  shall  be  sent  back  for  their  execution  to  the  inferior 
court,  and  no  mandate  need  be  directed  to  the  latter  for 
that  purpose. 

Lower  court  must  execute  judgment  of  Supreme  Court,  0^ 
when  mode  of  execution  is  prescribed  in  the  judgmn^ 
lower  court  can  not  inquire  into  its  legality. 

Heirs  of  Stafford  ts.  Benshaw,  83  A.  ilS;  State  ex  rel.  Boj9n.i^ 
18  A.  108. 

916,  Judges — Precedence — Precedence  shall  be  deter- 
mined among  the  judges  of  the  Supreme  Court  by  tbc 
date  of  their  commissions,  and  if  their  commissions  art  ot 
the  same  date,  the  oldest  individual  shall  take  precedence 

AlUer  under  Art.  82  of  Constitutfon  of  1879,  and  all  Constitutions  liiMli^ 

917,  Orders  to  Public  Officers  or  Individuals— The  Ss- 

• 

preme  Court  may,  when  required  by  one  of  the  parti^ 
direct  orders  to  public  officers  or  individuals  to  prodnct 
before  it  any  title  deeds,  papers  or  documents  relating® 
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3uits  which  are  in  their  possession,  or  of  which  they  are 
depositaries,  when  the  said  documents  may  be  necessary 
to  the  decision  of  a  cause  pending  before  it. 

Pargoad  ys.  Richardson,  80  A.  1286. 

918.  Limitation  on  This  Power — But  the  Supreme 
Court  can  only  exercise  this  power  with  regard  to  the 
documents  belonging  to  a  public  office,  when  such  office 
is  kept  in  the  place  where  it  holds  its  sittings,  otherwise 
the  parties  must  produce  properly  certified  copies  of  the 
papers  belonging  to  such  suits,  which  have  been  adduced 
in  the  lower  court. 

This  rule  shall  be  common  to  all  the  tribunals  of  the 
State. 

District  courts  have  power  to  order  clerks  to  obtain  from 
records  in  other  courts  in  the  parish  documents  or  papers 
necessary  in  a  suit. 

Act  48  of  B.  S.  1870. 

919.  Production  of   Document — ^Receipt  by  Clerk — 

Whenever  any  title  deed  or  document  relating  to  a  suit 
shall  be  produced  by  a  public  officer,  or  other  individual, 
by  order  of  the  Supreme  Court,  it  shall  be  delivered  to 
the  clerk  of  the  court,  who  shall  give  a  receipt  for  it,  and 
i?vhen  the  cause  is  determined,  it  shall  be  the  duty  of  the 
•clerk  to  return  such  document  to  the  public  officer  or 
other  individual  from  whom  he  received  it,  and  not  to  re- 
tain it  under  any  pretext. 

920.  Sheriffs  Attend  Sittings — Compensation — It  is 
the  duty  of  the  sheriffs  of  the  different  parishes  where  the 
Supreme  Court  is  in  session  to  attend  its  sittings,  or  to 
^end  one  of  their  deputies ;  and  a  compensation  is  granted 
to  such  sheriffs  of  two  dollars  for  each  day  they  or  their 
<leputies  shall  be  thus  employed,  which  sum  shall  be  paid 
to  them  out  of  the  treasury  of  the  State,  on  the  warrant  of 
one  of  the  judges  of  the  Supreme  Court. 
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TITLE  III. 


OF  THE  PROCEEDINGS  IN  COURTS  OF  PROBATE. 

CHAPTER  I. 

OF   COURTS   OF   PROBATE   AND    THEIR   JURISDICTION. 

921.  Probate  Courts — Courts  of  probate  are  especiallj 
established  for  the  opening  and  settling  of  all  successions, 
and  for  the  trial  of  probate  causes  and  the  disposition  of 
such  probate  business  as  require  to  be  done  in  open  couit 

(A)  District  courts : 

District  courts  have  probate  joriBdiction  under  Constltataoo 
of  1879.  Art.  109  reads:  '' District  courts  sliall  have  ang- 
inal jorisdiction  in  aU  civil  matters  when  the  amount  in  dis- 
pute shaU  exceed  fifty  dollars,  exclusive  of  interest.  Hief 
shaU  have  imlimited  original  jurisdiction  in  aU  crimiaalt 
probate  and  succession  matters,  and  when  a  succeeBion  ifl  i 
party  defendant." 

(B)  Federal  courts : 

Federal  courts  have  no  probate  jurisdiction. 

Gaines  vs.  Fuentes,  2  Otto,  18;  Saooesslon  of  Bamside,  34  A.  TBI 

(C)  Powers  of  district  courts  as  courts  of  probate: 

District  court  in  which  succession  is  opened  necessarily  hm 
jurisdiction — 

1.  Of  all  contests  over  tableaux  of  distribution  irrespecttre  ^ 
amounts  involved. 

Hebert,  Tutor,  vs.  Winn,  32  A.  109;  Hart,  Tutor,  ▼«.  Hom  A  Rdcr.S 
A.  617;  Succession  of  Prudhomme,  23  A.  229;  Snooesalon  of  Bla^a?.  S 
A.  101;  Swan  vs.  Gayle,  21  A.  480;  Hereford  vs.  Babin,  14  A. 


2.  And  also  of  claim  for  marital  portion  where  there  axe 
heirs. 

Succession  of  Leppleman,  80  A.  468 ;  Snocession  of  Callie  K< 
A.  693;  Cbamplin  vs.  Bakewell,  21  A.  354. 

Heirs  must  be  sued  where  there  are  any. 
Vassar  vs.  Dupre,  8  A.  488. 
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8.  Of  recognition  of  heirs  and  establishment  of  their  rights 
to  succession. 

Saocesslon  of  Bofllflrnao.  21  A.  364;  Hart,  Tutor,  ys.  Hoss  ft  Elder,  32 
A.  517;  Malone  vs.  Casey  et  als.,  25  A.  466. 

4.  Of  probating  a  will. 

Hebert,  Tutor,  vs.  Winn,  22  A.  109;  Sucoession  of  Labranctae,  23  A.  292. 

5.  Of  annolliag  wills  and  setting  aside  of  probate  of  same. 

Succession  of  Hoover  ts.  York  A  Hoover,  80  A.  753;  Gaines  vs.  Cheir, 
2  How.  640. 

6.  Of  partition  of  succession  property. 

Malone  vs.  Casey,  25  A.  466. 

Aliter  where  succession  is  closed,  or  heirs  are  in  full  pos- 
session. 

Johnson  vs.  Labatt,  25  A.  148;  Gillespie  vs.  Twitohell  et  als.,  84 
A.  288;  GacfB  vs.  Price,  80  A.  93;  Boutte  vs.  Boutte,  80  A.  177; 
Baddecke  vs.  Buddecke,  81  A.  572 ;  Sevier  vs.  Succession  of  Gor- 
don, 23  A.  212. 

7.  Of  settlement  of  tutorship. 

Salvant  vs.  Salvant,  24  A.  816 

8.  Of  interpreting  a  will. 

Denegre  vs.  Denegre,  83  A.  682. 

9.  Of  claims  by  creditors,  executors,  legatees,  heirs  against 
succession. 

Stafford  vs.  Harper,  32  A.  1080;  Lauve  vs.  Van  Horn,  25  A.  446;  Succes- 
sion of  Haggerty,  28  A.  87;  Boutte  vs.  Boutte,  80  A.  181. 

fj?  ^  Probate  orders  in  oJuimbera: 

District  judges  may  grant  certain  probate  orders  at  cham- 
bers. 

Act  15  of  1882  reads:    ''To  empower  district  judges  to  grant 
at  chambers  certain  orders  in  probate  matters. 

''  Section  1.  That  district  judges  shall  have  authority  to  grant, 
at  chambers,  orders  for  affixing  seals,  taking  inventories 
.  and  making  partitions ;  to  order  the  execution  of  wills ;  to 
confirm  testamentary  executors,  to  confirm  and  appoint 
tutors  and  under- tutors;  to  appoint  dative  testamentary 
executors,  administrators,  curators  of  vacant  successions, 
and  attorneys  for  absent  heirs;  to  order  family  meet- 
ings and  homologate  their  proceedings,  if  no  opposition  be 
made  thereto;  to  grant  orders  for  the  sale  of  succession 
property,  and  generally  all  orders  relating  to  the  settlement 
of  successions  and  the  administration  of  tutors." 
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(E)  Probate  orders  by  clerks. 

Clerks  have  power  to  make  certain  probate  orders. 

See  C.  P.  744  and  notes.  Act  75  of  1884. 

922.  Why  Named  Courts  of  Probate — They  are  calW 
courts  of  probate  because  the  proving  and  recordiog  of 
last  wills  and  testaments  are  made  before  them. 

923.  Parish  Judges — The  parish  judges  are  ex-oJUw 
judges  of  the  courts  of  probate  in  their  respective  parishes. 

(Inoperative,) 

924.  Probate  Powers — Courts  of  probate  have  the  ex- 
clusive power: 

1.  Probate  of  Wills — ^To  open  and  receive  the  proof  oi 
last  wills  and  testaments,  and  to  order  the  execution  and 
recording  them. 

2.  Appoint  Tutors,  Curators,  etc. — ^To  appoint  tuton 
and  curators  for  minors,  interdicted  and  absent  persons 
who  have  no  representatives  in  the  State,  andforsnck 
persons  as  are  not  capable  of  administering  their  owi 
property. 

3.  To  Confirm  Testamentary  Nomination  of  Tutor— To 
confirm  or  reject  such  tutors  of  minors  as  may  have  be^ 
appointed  by  the  last  will  of  their  father  or  mother. 

4.  To  Appoint  Curators — To  appoint  curators  to  vacac: 
estates  and  absent  heirs. 

5.  To  Order  Inventories  and  Sales — ^To  grant  orders  t? 
make  the  inventories  and  sale  of  the  property  of  succes- 
sions, which  are  administered  by  curators,  or  testamenttir 
executors,  or  in  which  the  heir  prays  for  the  benefit  of  in- 
ventory. 

6.  To  Confirm  Nomination  of  Testamentary  Execotm 
and  Issue  Letters — To  homologate  wills  in  which  one  <^ 
more  testamentary  executors  are  appointed,  and  to 
letters  of  administration  to  such  executors. 
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7.  To  Appoint  Dative  Testamentary  Executors — To 
appoint  one  or  more  dative  testamentary  executors,  when 
the  executor  appointed  by  the  testator  will  not,  or  can  not, 
perform  the  duties,  or  is  dead  or  absent. 

8.  To  Remove  Tutors,  Curators,  etc. — To  remove  or 
supply  the  places  of  such  tutors,  curators  and  testamentary 
executors,  in  the  cases  provided  by  law. 

9.  To  Compel  Administrators  to  Account — To  compel 
such  administrators  to  render  an  account,  when  required, 
or  at  the  period  fixed  by  law. 

10.  To  Interdict  the  Insane — To  interdict  persons  who 
fall  into  a  state  of  madness,  and  to  restore  them  to  the 
enjoyment  of  their  rights  when  they  regain  their  reason. 

11.  To  Compel  Heirs  to  Accept  or  Reject  Succession — 
To  compel  such  heirs  as  have  taken  time  to  deliberate  to 
declare,  when  required  by  the  creditors  of  deceased, 
whether  they  accept  or  renounce  a  succession. 

12.  To  Put  Heirs  in  Provisional  Possession — ^To  decide 
on  the  putting  in  provisional  possession  of  the  heirs  of 
absentees. 

13.  To  Pass  Upon  Claims  Against  Successions  and 
Homologate  Accotmts — To  decide  on  claims  for  money 
which  are  brought  against  successions  administered  by 
curators,  testamentary  executors,  or  administrators  of  suc- 
cessions, and  to  establish  the  order  of  privileges  and  mode 
>f  payment;  provided  that  their  jurisdiction  in  suits,  in 
vhich  a  succession  is  either  plaintiff  or  defendant,  shall 
lot  exceed  five  hundred  dollars. 

X4.  To  Partition  Successions  Among  Heirs — To  obtain 
nd  regulate  all  partitions  of  successions  in  which  minors, 
iterdicted  or  absent  persons  are  interested,  or  even  those 
rhich  are  made  by  authority  of  law,  between  persons  of 
L'wful  age  and  residing  in  the  State,  when  such  persons 
\n  not  agree  upon  the  partition  and  mode  of  making  it. 

O.  JE».  164,931,968,986,996,1022. 
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925.  No  Jurisdiction — ^When — The  courts  of  probate 
shall  have  no  jurisdiction,  except  in  the  cases  enumerated 
in  the  preceding  article,  or  in  those  which  shall  be  men- 
tioned in  the  remaining  part  of  this  title,  or  in  those  speci- 
fied and  determined  by  law. 

CHAPTER  II. 

OF   THE    MODE   OF   PROCEEDING    IN    COURTS    OF    PROBATE. 

926.  Summary  and  Ordinary  Process — Courts  of  pro- 
bate have  two  modes  of  proceeding ;  the  one  by  summaij, 
and  the  other  by  the  ordinary  process. 

927.  Rules — The  rules  relative  to  proceedings  in  courts 
of  probate  differ  according  to  the  various  matters  of  whidi 
they  have  cognizance,  and  of  which  we  shall  treat  in  tte 
following  sections; 

SECTION  I. 
Of  the  Mode  of  Proceeding  in  Certain  Actions, 

§1. 

Of  the  Opening  and  Proving  of  Wills, 

928.  Proving  Wills — When  a  testator  is  dead,  his  testi- 
mentary  executor  or  any  other  person  who  may  feel  ai 
interest  in  having  his  will  executed,  shall  present  a  peti- 
tion for  that  purpose  to  the  judge  of  probate  of  the  place 
where  the  succession  is  open. 

929.  Successions — ^Where  Opened — ^The  place  in  whicfc 
a  succession  is  opened,  is,  and  in  future  shall  be  held  to 
be,  as  follows,  notwithstanding  any  former  law  to  tbe 
contrary: 

In  the  parish  where  the  deceased  resided,  if  he  had  i 
domicile  or  fixed  place  of  residence  in  the  State; 
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In  the  parish  where  he  left  landed  ^  property,  if  he  had 
neither  domicile  nor  place  of  residence  in  the  State ;  or 
in  the  parish  in  which  it  appears  from  the  inventory  that 
his  principal  property  was  situated,  if  he  had  property 
in  several  parishes ; 

In  the  parish  where  he  died,  if  he  had  no  certain 
domicile  nor  any  fixed  property. 

(A)  Where  suocesHon  ahaU  be  opened: 

1.  It  must  be  opened  in  the  parish  where  the  deceased  re- 
sided, if  he  had  a  domicile  or  fixed  placed  of  residence  in 
the  State. 

Verret  T8.  BonYfllaIn,  83  A.  1806;  Suocesalon  of  Carney,  Ifi  A.  699; 
Clemens,  Guardian,  vs.  Comfort. 26  A.  269;  Sucoesslon of  Willamson, 
8  A.  261 ;  Mlltenberger  vs.  Knox,  21  A.  899. 

(a)  Domicile  is  the  fact  of  residence  conpled  with  the  will 

of   making  permanent    establishment.      It  is  ftictum 

manendi  cum  animo,  et  animus  manendi  cum  facto, 
GravlHon  vs.  Richards,  18  Lb  297;  Brans  A  Husband  vs.  Payne  A 
Harrison,  80  A.  496;  GriYot  tb.  State  Bank,  81  A.  467. 

(b)  Qnestion  of  domicile  determined  in  default  of  dec- 
laration before  parish  recorder  (0.  O.  42)  by  all  at- 
tending circmnstances. 

Id. 

2.  It  must  be  opened  in  the  parish  where  decedent  left  landed 
property,  if  he  had  neither  domicile  nor  place  of  residence 
in  the  State ;  or  in  the  parish  in  which  it  appears  from  the 
inventory  that  his  principal  property  was  situated,  if  he 
had  property  in  several  parishes. 

Succession  of  Linton,  27  A.  851. 

{B)  Proceedings  null — when: 

All  proceedings  had  or  judgments  rendered  except  where 
succession  properly  opened  are  absolute  nullities. 

Milteoberger  ts.  Knox.  21  A.  899;  Succession  of  Williamson,  8  A.  261. 

{O   Louisiana  property  belonging  to  foreign  succession,  how  re- 
garded: 

Property  of  deceased  situated  in  Louisiana  is  a  separate  suc- 
cession from  that  in  other  State  or  country,  and  must  be 
administered  according  to  the  laws  of  Louisiana. 

Succession  of  Bofflgnao,  21  A.  866 ;  14  A.  688;  9  B.  486;  1 B.  268. 
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930-  Copy  of  Will— Execution  and  Recordation — If  the 

will  be  made  by  a  public  act,  it  shall  be  sufficient  for  the 
petitioner  to  annex  a  copy  of  it  in  due  form  to  his  petition^ 
and  to  pray  for  the  execution  and  recording  of  it. 

Opening  and  proving  of  wUl$ : 

1.  Will  and  order  of  execution  may  be  attacked  either  directif 
or  indirectly.     It  is  not  res  judicata. 

Saooesslon  of  Lampton,  8S  A.  419;  Dalton  ts.  Wiokliffe.  as  A.  «l; 
Sophie  Ys.  Dnpleasls,  2  A.  734;  Doplessis*  Saooession.  10  R.  19i;  Abstos 
Tt.  Abston,  lA  A.  187;  Faentes  ys.  Gaines,  36  A.  86;  Suoeesaloo  at 
Dapay,  4  A.  570;  Fox  ▼».  MoDonogh's  Sacoesston,  18  A.  444;  iO  A.  31. 

2.  Unprobated  will  produces  no  effect. 

Lucas  YS.  Brooks,  38  A.  128 :  Aabert  vs.  Aubert,  6  A.  105;  Stale  ex  nL 
Bemendo  vs.  Judge,  17  A.  180. 

931.  Letters  Testamentary — If  it  be  the  executor  ap- 
pointed by  the  will  who  presents  the  petition,  he  shall 
demand  not  only  the  execution  and  registry  of  the  will, 
but  that  letters  testamentary  be  delivered  to  him,  if  be 
agrees  to  accept  the  appointment;  and  if  he  fail  to  praj 
for  such  letters  testamentary,  he  shall  be  presumed  to  have 

declined  the  trust. 
0.  p.  934. 

932.  Proof  of  Death — The  judge  shall  only  order  tbe 
execution  and  registry  of  the  will  when  satisfied  that  the 
testator  is  actually  dead. 

933.  Order  to  Prove  Will — When  the  will  has  been 
made  in  the  presence  of  witnesses,  the  judge,  after 
being  satisfied  of  the  testator's  death,  shall  order  that  tiie 
will  be  proved  before  him  on  a  day,  place,  and  hour,  to  be 
fixed  by  him,  by  the  number  of  witnesses  required  for 
that  purpose  by  law. 

WitnesBee: 

Person  who  acted  as  amannensis  of  the  testator  for  that  pur- 
pose is  not  disqualified  thereby  from  officiating  as  one  oC 
the  witnesses  to  the  win. 

Wood  vs.  Roane,  89  A.  866. 
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934*  Opening  Sealed  Packet — If  the  will  be  contained 
in  a  sealed  packet,  the  judge  shall  order  the  opening  of  it 
at  the  time  appointed  by  him,  and  shall  then  proceed  to 
the  proof  of  the  will. 

935.  Witness — ^Heirs,  Notice  to — The  party  praying 
for  the  opening  and  proof  of  the  will>  shall  cause  to  be 
summoned  the  number  of  witnesses  possessing  the  quali- 
ties required  for  such  proof,  and  if  the  presumptive  heirs 
of  the  deceased  or  any  of  them  reside  in  the  place,  he 
shall  give  them  notice  in  writing,  that  they  may  attend,  if 
they  think  proper,  at  the  opening  and  proof  of  the  will. 

O.P.  948. 

Ao^ice  of  probate: 

State  is  not  bji  heir  and  is  not  entitled  to  notice  of  probating 

of  wiU. 

state  T8.  Ames,  38  A.  68. 

936.  Order  on  Notary  or  Other  Person  to  Produce  Will 
— If  the  petitioner  alleges  under  oath  in  his  petition  that  he 
is  informed  that  the  will  of  the  deceased,  the  opening  of 
which  and  its  proof  and  execution  are  prayed  for,  is  de- 
posited in  the  hands  of  a  notary  or  any  other  person,  the 
judge  shall  issue  an  order  to  such  notary  or  other  person,, 
directing  him  to  produce  the  will  or  the  packet  containing 
it,  at  a  certain  time  to  be  mentioned,  that  it  may  be 
opened  and  proved,  or  that  the  execution  of  it  may  be 
ordered. 

O.  p.  189,  478. 

937.  Enforcement  of  Order — If  the  notary  or  other  in- 
dividual to  whom  the  said  order  is  directed  refuses  to 
obey  it,  the  judge  shall  issue  an  order  to  arrest  him,  and,  if 
he  does  not  adduce  good  reasons  for  not  producing  the 
ivill,  shall  commit  him  to  prison  until  he  produces  it,  and  he 
shall  be  answerable  in  damages  to  such  persons  as  may 
suffer  from  his  refusal. 
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938.  Proof  of  Will — ^At  the  time  appointed  for  opening 
and  proving  the  will  the  judge  shall  proceed  in  this  duty 
in  the  manner  prescribed  by  law. 

939.  Witnesses — ^Depositions — For  the  purpose  of  such 
proof,  the  judge  shall  receive  the  deposition,  in  writing,  of 
each  of  the  witnesses  produced,  which  depositions  shall 
be  signed  by  them  with  their  names  or  ordinary  marb, 
and  the  whole  shall  remain  annexed  to  the  record. 

940.  Reading  Will— Order  of  Execution— After  tlus 
proof  the  judge  shall  read  the  will  in  an  audible  and 
distinct  voice,  to  the  end  that  its  provisions  may  be  heard 
by  the  witnesses  and  all  other  persons  present,  and  if  tf 
appear  to  be  in  regular  form  the  execution  of  it  shall  be 
ordered,  and  it  shall  be  recorded. 

941.  Original  Will  Deposited— The  judge  shall  also 
ordain  that  the  original  of  the  will  thus  proved  shall  be 
deposited  in  his  office,  after  being  signed  ne  varieiwrM 
him,  at  the  beginning  and  end  of  each  page. 

Deposit  of  original  wiU. 

This  can  not  be  done  sometimes,  as  where  will  is  executed  iid 
proved  in  foreign  country  where  original  can  not,  by  ^^ 
be  removed. 

Sucoession  of  Robert,  2  R.  427. 

942.  Proces  Verbal  —Contents — The  judge  before  whoo 
a  will  shall  be  thus  opened  and  proved,  shall  prepare  * 
proces  verbal,  in  which  he  shall  recite, 

1.  Opening  and  Proof  of  Will — The  manner  in  wbid 
the  opening  and  proof  were  made; 

2.  Names  of  Witnesses — The  names  and  surnames  ^ 
the  witnesses  and  the  manner  in  which  they  made  their 
declarations; 

3.  Reading  Will— The  reading  the  will  in  an  audMe 
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and   distinct  voice  to  the  witnesses   and   other  persons 
present; 

4.  Order  for  Execution  and  Recording  Will — Signature 
of  Judge  or  Clerk — The  order  for  executing  and  record- 
ing the  will  and  for  depositing  it,  after  having  signed  it  ne 
varietur^  at  the  beginning,  and  end  of  each  page. 

This  proces  verbal  shall  be  dated  and  signed  by  the 
judge  or  clerk,  and  shall  remain  annexed  to  the  record  as 
a  part  of  it. 

943.  Depositions  of  Witnesses — When  a  will  has  been 
thus  proved,  the  depositions  of  witnesses  taken  in  writing 
shall  be  considered  good  evidence,  in  case  the  will  be 
subsequently  attacked,  although  such  witness  be  dead  or 
removed  permanently  from  the  State. 

0.  p.  935, 941. 

Collateral  attack  <m  decree: 

Probate  and  order  of  execution  of  will  may  be  attacked  col- 
lateraUy  by  any  one  in  interest. 

For  vs.  MoDonogh'8  Suooesslon,  18  A.  444;  Sophie  ts.  Daplessis,  2  A. 
724;  Aubert  vs.  Aubert,  6  A.  104;  Fnentes  vs.  Gaines,  26  A.  86;  Anton 
T8.  Arston,  16  A.  137;  Sucoesslon  of  Dnplessls,  10  R.  198;  10  A.  78. 

§2. 

Of  the  Appointment  of  Tatora  and  Ouratora  of  MincrSf  Interdicted 

and  Absent  Persons, 

944.  Tutors  and  Curators — ^The  appointment  of  a  tutor 
or  curator  to  a  minor  belongs  to  the  judge  of  probate  of 
the  place  of  domicile  or  usual  residence  of  the  father  and 
mother  of  such  minor,  if  they  or  either  of  them  be  living. 

(A)  What  judge  appoints  tutor: 

1.  Where  father  or  mother  are  living,  judge  of  place  of  their 
domicile  appoints  tator. 

Succession  of  Winn,  8  B.  808;  Saocession  of  Bronson,  11  A.  24;  State 
ex  rel.  Boissac  ts.  Recorder,  14  A. 

731 


946-946  Appointment  of  Tutors,  ETa 

2.  And  also  of  ander-tator. 

state  YS.  Bermudex,  2  B.  4i8;  14  Lb  484. 

8.  He  has  also  power  to  order  family  meetiiig. 
state  T8.  Bermudez,  2  B.  180. 

(B)  BeapanHbilUy  of  tutor: 

He  is  responsible  to  minor  whether  he  take  oath  or  giye 
bond  or  not. 

Oolomb  T8.  Jones,  8  A.  448;  Chamberlain  ts.  Ohamberlain,  13  A-  ^'t 
Oousoulln  TB.  Mlguez,  S  A.  065;  Way  ts.  Levy,  41  A. 

(O)  When  tutor  <idmini8ter»  ettaU:  h\9  UabUity. 

He  is  not  liable  as  tutor  until  final  account  is  rendered. 

Oouz  YS.  Monola,  80  A.  745 

945.  What  Judge  Appoints — If  the  father  and  mother 
of  the  minor  be  dead,  the  appointment  shall  be  made  by 
the  judge  of  probate  of  their  last  place  of  domicile,  or  if 
they  had  no  domicile  of  that  of  the  minor's  nearest  rela- 
tions. 

cp.ue. 

What  judge  appoirdB  when  father  and  mother  are  dead: 

Appointment  of  tutor  must  be  by  judge  of  last  place  of  domi* 
cile  of  father  and  mother  if  they  be  dead. 

Sucoesslon  of  Garrison,  15  A.  28;  13  A.  285;  Sacoesslon  of  8tepb«u> 
19  A.  601. 

946.  What  Judge  Appoints — ^When — If  the  father  and 
mother  of  the  minor  reside  out  of  the  State,  and  are  not 
represented  in  it,  and  the  minor  be  also  absent,  he  may 
be  provided  with  a  tutor  or  curator  by  the  judge  of  pro- 
bate of  the  place  where  he  has  interests  to  assert  or  de- 
fend. 

O.  p.  108,  lie,  960, 968. 

1.  Who  may  be  dative  tutor  without  bond : 

No  person  but  a  resident  of  the  parish  can  be  appointed 
by  the  judge  dative  tutor  without  bond. 

Succession  of  Foley,  84  A.  129. 

2.  Natural  tutors  may  be  non-residents. 

Bobbins  TS.  Wells,  5  N.  8. 879;  Sucoesslon  of  QuIUemln,  2  A.  CM;  M* 
oroiz  TS.  Bolsblanc,  4  M.  717;  Bailey  ts.  Morrison,  4  A.  SK 

782 


'  Appointment  of  Tutors^  Etc.  947-949 

8.  Right  to  tatorship  by  surviving  parent  not  divested  by  will 
of  grandfather  naming  grandchildren  universal  legatees. 

Hoggatt  ys.  Moranoy,  10  A.  169;  Snooeaslon  of  Fonoher,  80  A.  1017;  Sao* 
cession  of  Forstall,  25  A.  460. 

4.  Person  adopting  can  not  exclude  father  from  tutorship. 

Tutorship  of  Upton,  16  A.  ^76. 

947.  Information — Duty  to  Give — All  persons,  even 
strangers,  ought  to  give  information  to  the  judge,  within 
whose  province  it  lies,  of  the  fact  which  gives  rise  to  the 
appointment  of  a  tutor. 

948.  Judge — Duty  of — It  is  the  duty  of  the  competent 
judge  to  whom  this  information  is  given,  or  to  whom  a 
petition  is  presented  for  appointing  a  tutor  or  curator  to  a 
minor,  to  make  the  appointment  in  the  manner  hereafter 
provided. 

949.  Father  as  Tutor — ^Emancipation — If  it  be  the  father 
of  the  minor  who  presents  the  petition  claiming  his  tutor- 
ship, the  judge  shall  confer  it  on  him,  only  requiring  o*. 
him  an  oath  to  perform  the  duties  well  and  faithfully ; 
provided,  that  said  minors  may,  in  certain  cases  deter- 
mined by  law,  be  dispensed  from  the  time  prescribed  for 
attaining  the  age  of  majority. 

(A)  Dative  tutorship: 

1.  Mother  remarrying  without  convening  family  meeting  to 
continue  her  in  tutorship  forfeits  it,  and  can  not  be  ap- 
pointed dative  tutrix  unless  a  resident  of  parish. 

Suooetsion  of  Foley,  84  A.  129;  Sucoession  of  Peek,  9  A.  806;  Minors 
Bossy,  8  B.  893;  Webb  Ys.  Webb,  5  A.  596. 

2.  And  untU  appointed  dative  tutrix  she  does  not  represent 
minors. 

Heroman  vs.  Institute  of  Deaf  and  Dumb,  84  A.  810;  Grant  ys.  Maier  A 
Moore,  82  A.  51 ;  Eeene  ys.  Gaier  and  Sheriff,  27  A.  232. 

3.  Curator  od  hoc  should  be  appointed  in  meantime. 

Keenan  ys.  Ahem,  84  A.  885. 
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(B)  ProviHonal  tutor: 
Provisional  tutor  unknown. 

Fl8k  T8.  Fisk,  2  A.  7L 

(C)  Actual  appointment  necessary : 

Father  most  be  appointed  by  judge ;  mere  application  mucted 
on  confers  no  authority. 

FIskvfl.  Fisk,  2  A.  71;  Tutorship  of  Hoghes.  IS  A.  380;  Berloehiu' 
Case,  7  L.  539;  but  see  Stilley  rs.  Stilley,  20  A.  64,  when  oonfirmikioa 
of  apiH>Iiitme]it  of  natural  tutor  said  to  be  unneoesiary,  tbongk 
he  must  take  oath;  also  11  B.  603;  12  B.  686;  8  A.  561 

(D)  Dative  tutor  not  appointed — when: 

When  there  Ib  any  natural  or  testamentary  tutor. 

Tutorship  of  Labarre,  5  B.  268. 

950.  Mother  as  Tutrix — Appointment— Oath— If  4c 
father  of  the  minor  be  dead,  and  his  mother  ckim  the 
tutorship,  the  judge  shall  confer  it  on  her,  if  she  has  not 
entered  into  a  second  marriage,  only  requiring  from  her 
the  same  oath  as  in  the  foregoing  article. 

951.  When  Mother  Remarries — But  if  the  minor  be  the 
child  of  a  first  marriage,  and  the  mother  has  contracted  a 
second,  the  judge  shall  not  confer  the  tutorship  on  htff 
during  the  life  of  her  second  husband,  except  by  the  ad- 
vice of  a  family  meeting  duly  convoked  for  that  purpose. 

Mother  dative  tutrix — when: 

1.  Mother  continued  in  tutorship  by  advice  of  family  meetiic 
is  dative  tutrix,  not  natural  tutrix. 

Suooesslon  of  Foley,  84  A.  129;  Tutorship  of  Bossy,  8  B.  390. 

2.  Mother  not  continued  in  tutorship  after  remarriBge  ei> 
not  name  testamentary  tutor. 

Suooesslon  of  Walker,  82  A.  821. 

952.  Ascending  Relations — Order  of  Preference— K  ^ 
be  one  of  the  ascending  relations  of  the  minor  who  daiio* 
the  tutorship,  and  the  minor  has  several  ascending  rdatwis 
in  the  same  degree,  the  judge  shall,  on  a  petition  presented 
to  him  for  the  purpose,  direct  that  the  other  ascending^ 
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lations  in  the  same  degree  be  summoned  to  show  cause ^ 
if  they  have  any,  why  the  appointment  prayed  for  shall 
not  be  made. 

(A)  What  women  can  not  he  appointed  tutrix: 

Of  women,  only  mother  and  grandmother  are  eligible. 

Aaguste  T8.  Trudeau,  2  A.  623. 

(B)  Hence  are  excluded : 

1.  Great-grandmother. 

Anguste  t8.  Tmdeau,  2  A.  623. 

2.  Stepmother. 

Suooesslon  of  Swayze,  13  A.  2i4. 

(C)  But  womany  othervoiee  excluded^  may  he  given  raising  and  man^ 
agement  of  childj  while  some  one  else  ie  appointed  tutor, 

Suooession  of  Payne,  25  A.  206. 

(D)  By  Act  46  of  1894  women  may  he  appointed  to  tutorship  in  cer- 
tain cases. 

953*  Collateral  Relations — If  it  be  a  relation  not  in  the 
ascending  line  who  claims  the  tutorship,  the  judge  shall 
order  the  petitioner  to  declare  under  oath  what  are  the 
minor's  relations  residing  in  the  State,  who  are  in  an 
equal  or  nearer  degree  than  he  is,  and  on  such  declara- 
tion he  shall  order  that  such  relatives  be  cited,  to  show 
whether  they  have  any  cause  for  opposing  the  appoint- 
ment prayed  for. 

(A)  Displacement  of  tutor : 

Tator  regularly  appointed  will  not  be  displaced  for  one  who 
would  have  had  better  right  to  appointment  if  he  had  been 
resident  of  State  at  time  of  appointment. 

Succession  of  Brownson,  11  A.  24;  Saooession  of  Nicholson,  6  A.  869; 
Percy  vs.  Provan,  Ifi  L.  74. 

* 

(B)  No  collateral  attack  on  appointment: 

Appointment  of  tator  or  onder-tntor  can  not  be  collaterally 
attacked. 

Succession  of  Hawkins,  35  A.  691 ;  Lalanne's  Heirs  vs.  Moreau,  13  L. 
481 ;  Thibodauz  vs.  Thibodanz,  6  A.  696. 
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954*  Opposition  to  Appointment — If  there  be  conflict- 
ing claims  between  the  ascending  and  other  relatives,  and 
one  of  them  shall  pretend  a  better  right  than  the  person 
claiming  the  tutorship,  he  shall  file  his  written  oppositioo 
to  the  appointment,  in  the  office  of  the  judge,  before  the 
day  on  which  such  an  appointment  is  to  be  made,  stating 
substantially  his  reasons  for  the  opposition, 

Who  can  not  oppose : 

Under-tator  who,  though  cited,  fails  to  attend  family  meeting, 
can  not  oppose. 

Osbom  T8.  Bogert,  2S  A.  167. 

955.  Summary  Trial — ^The  judge  shall  determine  in  a 
summary  way  on  such  opposition,  and  shall  confer  the 
tutorship  on  the  person  whom  he  thinks  to  have  the  bc^ 
right;  but  the  other  party  may  appeal  from  his  decision, 
as  hereafter  provided. 

C.  p.  080,  876, 1084, 1019. 

Judge  wiU  not  be  mandamused  to  appoint  particnUr  perm 
as  tutor.    Remedy  is  by  appeal. 

state  ex  reL  Hlnoh  ts.  Judge,  8S  A.  368. 

956.  Tutor  by  Will— Confirmation— If  the  father  or 
mother  of  the  minor  have  appointed  a  tutor  for  him  by 
will,  the  tutor  thus  appointed  shall  present  a  petition  to 
the  judge  of  probate,  to  which  a  copy  of  the  will  must  be 
annexed,  pra3dng  to  be  confirmed  in  his  tutorship. 

(A)  Who  may  not  appoint  tutor  by  wiU: 

Mother,  not  continued  in  tutorship  after  Temairiage. 

SaooeMion  of  Walker,  83  A.  S21. 

(B)  What  will  he  oonHdered  an  appointment  by  wiU: 

Wish  of  a  person  that  a  party  should  have  entiie  chaig^^ 
children. 

Saccesslon  of  Faqaa,  37  A.  878. 

957.  Tutor — Family  Meeting — ^Wlien — If  no  relation  of 
the  minor  claim  the  tutorship  or  will  accept  the  same,  tke 

736 


Appointment  op  Tutors.  958 

judge  may  appoint,  with  the  advice  of  a  meeting  of  the 
minor's  relations,  or  friends  if  he  have  no  relations,  some 
discreet  and  responsible  person  to  be  tutor,  and  another 
to  be  under-tutor,  who  shall  in  all  respects  comply  with 
existing  laws  in  relation  to  tutors,  except  that  of  giving 
security. 

C.  p.  106, 109. 

Family  meeting  to  ctdvise  fu  to  tutor  or  tutrix: 

L  When  necessary  or  advisable. 

(a)  When  a  divorce  is  rendered,  and  it  is  desired  to  have 
ansaccessfol  party  tutrix  or  tutor. 

OaiUetemu  ys.  Ingouf,  14  A.  624. 

(b)  When  mother  remarries.     If  not  continued  in  the 
tutorship  by  family  meeting,  it  is  forfeited. 

Hall  Tfl.  Parks,  9  B.  88;  Grant  ys.  Maier,  82  A.  51;  25  A.  S4;  Webb 
ys.  Webb,  5  A.  506;  8  B.  890;  1  A.  428. 

(c)  When  claimants  to  tutorship  are  ascendants  in  direct 
line  and  same  degree. 

Wood  ys.  Brown,  10  L.  641;  Boyer  ys.  Tassin,  9  A.  491. 

"2.  When  not  necessary  or  advisable. 

When  mother  is  appointed  natural  tutrix. 

Mollnari  ys.  Fernandez,  2  A.  567. 

958.  No  Curator  Ad  Bona  or  Ad  Litem — There  shall 
hereafter  be  no  curator  ad  bona  or  curator  ad  litem  ap- 
pointed in  any  case;  the  persons  and  estates  of  minors 
^hall  in  all  cases  be  placed  under  the  power  of  tutors  and 
under-tutors;  and  the  powers,  duties  and  responsibilities 
of  tutors  and  under-tutors,  as  well  as  their  liability  to  be 
removed  from  office,  shall  continue  until  the  minor  or 
Tninors    attain   the    age   of    majority,    or   are    otherwise 

emancipated, 
o.  p.  109,  no. 

(A)  Tutor  ad  hoc: 

Tntor  ctd  hoc  may  be  appointed. 

Norwood  ys.  Barbln,  18  A.  61L 

"2.  He  must  take  oath. 

KiUelea  ys.  Barrett,  t7  A.  86& 
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(B)  Office  of  eurator  ad  litem  aboHihedy  nohoUhtiandi^  0. P-^^ 
Emancipated  minor  may  etand  in  judffmenU 
Bichardioii  ys.  RIcbardsoii.  88  A.  640. 

959.  When  Kinor  Absent — If  a  minor  be  abseot^die 
judge,  with  the  advice  of  a  meeting  of  relations,  or  of 
friends  if  he  have  no  relations,  shall  appoint  for  such 
minor  a  tutor  and  \inder-tutor  as  above  provided. 

0.  p.  649. 

960.  Tutor — Refusal  to  Serve — If  the  person  appointed 
as  curator  or  tutor  have  reasons  to  assign  for  not  serving 
as  such,  he  must,  within  ten  days  after  having  had  notice  of 
his  nomination,  if  he  reside  in  the  place,  deliver  to  the 
clerk  of  the  court  which  has  nominated  him  a  written  op- 
position, setting  forth  the  grounds  of  his  refusal  to  act. 

If  he  reside  not  in  the  place,  the  delay  of  ten  ixp  - 
granted  for  filing  his  opposition,  shall  be  increased atfe 
rate  of  one  day  for  every  four  leagues,  counting  the  (fr 
tance   from  his  residence  to  the   place  where  the  court 
which  made  the  appointment  is  held. 

C.  p.  970. 

961.  Summary  Trial  of  Question  of  Refusal-Tbc 
judge  shall  decide  summarily  on  the  merits  of  such  opp<5^ 
tion;  if  the  reasons  assigned  be  sufficient  he  shall  proce«i 
to  appoint  another  tutor  or  curator;  in  the  contrary ca*, 
he  shall  order  him  to  act  and  pay  the  costs  of  the  opposi- 
tion, leaving  him  the  right  to  appeal  from  his  decision » 
hereafter  prescribed. 

C.  p.  580,  1034. 

962.  Curators  to  Interdicts— The  rules  above  prescribe*! 
with  respect  to  the  tutorship  of  minors,  shall  govern  «* 
regards  the  curatorship  of  interdicted  persons. 

963.  Curators  to  Absentees — Curators  must  be  appoi^' 
ed  to  represent  persons  absent  from  the  State,  who  ^^ 
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property  in  the  State,  and  are  unrepresented  therein. 
Such  appointment  shall  be  made  by  the  judge  of  probate 
of  the  place  where  the  property  lies.  The  person  claipi- 
ing  such  curatorship  shall  be  appointed,  if  he  have  the 
required  qualification,  and  give  the  surety  which  the  law 
directs. 

C.  p.  116, 194. 972. 

OwraUyr9  of  absent  ahd  wirepreBehtedperBtms': 

WJien  not  appointed^  No  curator  cm  be  appointed  to  one 
who  is  dolniciled  here  though  he  be  absent  and  unrepre- 
sented. Absentee  means  one  who  is  domiciliated  out  of 
State,  or  who  has  resided  here  but  has  departed. 

BroTllle  YS.  Ouoalla,  18  A.  $96;  Dupuy  rs.  Hunt,  2  A.  662. ' 

964.  Tutors  and  Curators  Ad  Hoc — The  above  provi- 
sions shall  not  be  so  construed  as  to  prevent  persons  hav- 
ing claims  against  a  minor,  or  a  person  absent,  from  pur- 
suing the  same,  previous  to  a  curator  or  tutor  having  been 
appointed,  as  above  prescribed;  but,  in  such  cases,  the 
person  claiming  must,  in  his  petition,  pray  the  court  to 
which  it  is  addressed  to  appoint  a  tutor  or  curator  ad  hoc 
to  defend  the  minor  or  absent  person  in  the  action. 

C.  p.  U6, 116, 196, 260, 9i6;  Keenan  T8.  Ahem,  34  A.  886. 

When  curator  od  ^00  does  not  repre9ent  obMentee: 

1.  Non-resident  can  not  be  brought  into  court  by  substituted 
service  of  process  on  curator  ad  hoc  except  wher^  property 
is  attached  or  otherwise  subjected  to  process  of  court. 

Langhlin  vs.  Louisiana  Ice  Co.,  86  A.  U86;  Pennoyer  ys.  Nell,  96  U.  S. 
714;  Harkness  ys.  Hyde,  98  U.  S.  476;  Brooklyn  ys.  Ins.  Co.,  98  U.  S. 
862 ;  oyerrnling  19  A.  86 ;  39  A.  831,  etc. ;  0.  P.  116, 196. 

2.  Curator  can  not  be  appointed  to  receive  notice  of  protest. 

Weayer  ys.  Penn  et  al.,  37  A.  180. 

§3. 

Of  the  AppoMment  of  Cwratora  to  Vacant  SucoeuUnu  and  to  Absent 

Heirs. 

965.  Curators — Appointment-7-The  mode  of  proceed- 
ing to  be  pursued  by  courts  of  probate,  in  making  inven- 
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lories  and  sales  of  estates  belonging  to  vacant  successions, 
is  provided  by  special  laws. 

The  following  provisions  relate  only  to  the  appointment 
of  curators  charged  with  the  administration  of  such  es- 
tates. 

C.  p.  980, 1089. 

966.  Appointmeat — ^Prayer  For — ^Mode — One  wishing 
to  be  appointed  curator  to  a  vacant  estate,  or  to  the  estate 
of  a  person  absent,  must  make  his  demand  by  a  petition 
addressed  to  the  probate  judge  of  the  place  where  the 
succession  has  been  opened. 

Ihiioe  of  applioaHon : 

1.  Ten  days'  notice  must  be  given  before  letters  of  adminif- 
tration  can  be  granted. 

Suooession  of  Talbert,  16  A..  330;  Suooession  of  Oasman,  85  A.  40(l 

2.  Ten  days'  notice  required  in  all  casea  of  application,  ev&i 
where  successor  must  be  appointed  forthwith  to  party  fail- 
ing to  qualify. 

ISA.  682. 

967.  Advertisement  of  Application — On  the  filing  of 
such  petition,  the  judge  shall  give  public  notice  of  the 
same,  and  direct,  if  any  opposition  be  intended,  that  the 
same  be  made  within  ten  days  from  the  date  of  the  notice. 

968.  In  English  Only — The  notice  required  shall  be 
given  by  advertisement  in  the  English  language  only. 

0.  p.  «68;  Constitution,  Art.  164. 

By  Act  88  of  1880,  judicial  advertisements  must  be  publiabed 
in  French  lang^uage. 

969.  In  Official  Journal — This  advertisement  must  be 
published  in  the  official  journal  of  the  parish,  selected  snxd 
contracted  with  in  the  manner  prescribed  by  special  I&«rs, 
and  every  publication  and  advertisement  in  any  atber 
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paper  than  the  one  so  selected  shall,  during  the  term  of 
such  selection  and  contract,  be  null  and  void  for  any  legal 
purpose. 

If  there  be  no  official  or  other  paper  published  in  any 
parish  of  this  State,  such  advertisement  maybe  authorized 
to  be  made  in  a  paper  published  nearest  thereto. 

970.  opposition  to  Appointment — Opposition  to  appli- 
cations for  a  curatorship  must  be  made  within  ten  days  of 
the  date  of  the  notice  that  such  application  has  been  made^ 

When  oppoHHon  timely: 

1.  It  would  seem  that  opposition  to  application  for  adminis- 
tration is  in  time,  though  after  ten  days,  if  no  appointment, 
has  yet  been  made. 

Succession  of  Price,  85  A.  907. 

2.  So  of  opposition  to  accounts  of  administration,  which  are- 
in  time  if  before  homologation. 

Succession  of  Price,  35  A.  907;  Succession  of  PIcard,  88  A.  1186;  Sao- 
cession  of  Block,  6  A.  810;  Succession  of  McKInne7,4  A.  35;  Hook  TS.. 
Bichardson,  4  L.  671. 

971.  Opposition  in  Writing — Such  opposition  must  be 
in  writing,  and  signed  by  the  opponent  or  his  advocate ; 
it  must  be  delivered  to  the  clerk  of  the  court  before  which 
the  demand  has  been  brought. 

972.  Opposition— Grounds — Bond— This  opposition  can. 
only  be  founded  on  the  allegation  of  a  better  right  on  the 
part  of  the  person  opposing,  than  of  the  person  claiming 
the  curatorship,  otherwise  it  shall  be  rejected  with  costs, 
and  shall  not  prevent  the  confirming  of  the  curatorship  ta 
the  person  demanding  it,  if  he  possess  such  requisites  and 
give  such  security  as  the  law  calls  for. 

O.  p.  9fi8. 

973.  Summary  Trial — If  the  opposition  rests  on  a  right 
of  preference  alleged  by  the  person  opposing,  the  court 
shall  decide  on  the  opposition  in  a  summary  manner,  and 
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shall  confer  the  curatorship  according  to  law,  with  a  right 
of  appeal  to  the  other  party,  however,  as  hereafter  de- 
clared. 

C.  p.  680,  876, 1034. 

§4- 

Qf  the  Benefit  of  Inventory. 

974.  Benefit  of  Inventory — The  heir  who  wishes  to  en- 
joy the  benefit  of  inventory,  and  to  have  time  for  deliber- 
ating, shall,  as  soon  as  he  is  made  acquainted  with  the 
death  of  the  person  to  whose  succession  he  is  called,  pre* 
sent  a  petition  to  the  judge  of  probate  where  the  succession 
is  opened,  to  declare  his  intention  of  taking  the  time  al- 
lowed to  deliberate,  and  shall  pray  that  an  exact  inventon* 
be  made  of  the  succession  property,  after  removing  the 
seals,  if  any  have  been  affixed. 

975.  Inventory — The  judge  to  whom  such  petition  is 
presented,  shall  appoint  some  notary  to  make  an  inventon- 
of  the  property  of  the  succession. 

976.  Appointment  of  Administrator — During  the  tinie 
allowed  for  making  the  inventory  and  for  deliberatiiig, 
the  judge  shall  appoint  an  administrator  to  retain  the 
property,  if  any  of  the  creditors  of  the  succession  shall 
require  it,  and  in  making  such  appointment  he  shall  prefer 
the  beneficiary  heir;  such  administrator  shall  give  good 
and  sufficient  security,  in  the  same  manner  as  curators 
of  vacant  estates  and  absent  heirs,  unless  the  said  admin- 
istrator shall  prefer  giving  such  security  by  a  special 
mortgage. 

(A)  Adminiatration : 

1.  Heir  accepting  with  benefit  of  inventory  can  not  be  pat  m 
possession  until  after  administration  has  been  closed. 

Succession  of  Linton,  27  A.  851 ;  12  B.  333 ;  Succession  of  Ogden.  tt  S- 
457;  7  B.  42;  Succession  of  Bofflgnao,  21  A.  364;  Westholtz  ts.  Wess- 
holtz,9A.  298;  Succession  of  Story,  8  A.  602;  Goox  ts.  Mottela.  •* 
A.  743. 
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2.  Heir  accepting  nnconditionally  may  stop  administration 
and  take  possession. 

Brashear  ys.  Conner,  39  A.  849;  21  A.  378;  Saooession  of  Dunford,  35 
A.  66. 

(B)  PrcviHonal  administrator: 

Provisional  administrator  not  known  now  to  our  law. 

Succession  of  Clark,  90  A.  801, 808. 

Person  appointed  to  preserve  property  is  more  of  a  keeper 
or  guardian  than  administrator. 

Id. 

(C)  When  no  ctdministration  will  be  ordered: 

1.  Administrator  will  be  appointed  when  some  of  the  heirs  are 
beneficiary  and  there  are  debts,  and  creditors  or  heirs  of 
age  demand  administration. 

Succession  of  Clark,  80  A.  807. 

2..  Aliter  where  there  are  no  debts. 

Brashear  ys.  Conner,  29  A.  847;  Succession  of  Baumgarden,  !{5  A.  133; 
Succession  of  Walker,  82  A.  321;  Burton  vs.  lirugier,  30  A.  478;  Suc- 
cession of  Welsh,  86  A.  702;  Succession  of  Sutton,  20  A.  150. 

8.  Mere  allegation  of  debt  not  sufficient  to  justify  appoint- 
ment; prima  facie  case  must  be  made  out. 

Succession  of  Sarrazin,  84  A.  1170. 

(D)  Who  may  he  appointed  adminiatraior : 

1.  Woman  interested  as  heir  may  be  appointed  administratrix. 

Succession  of  Block,  6  A.  810;  Succession  of  Penney.  10  A.  290;  Suc- 
cession of  \)rilliamson,  8  A.  262;  Ferrar's  Administratrix  vs.  Lam- 
beth, 11  L.  108;  Succession  of  Sloane,  12  A.  610;  overruling  Cusa  ys. 
Calyana,  4  A.  588,  and  Carraby  ys.  Carraby,  7  N.  S.  466. 

2.  Where  administratiz  is  married  woman,  her  husband  acts 
conjointly  with  her. 

Succession  of  Gusman,  36  A.  800. 

8.  Tutrix  of  minors  may  administer  estate  until  opposed  by 
creditors. 

State  ez  rel.  Jones  ys.  Shreyeport,  88  A.  1247 ;  Succession  of  Sutton,  20 
A.  150;  Bryan  ys.  Atchison,  2  A.  463;  Succession  of  Story,  3  A.  502 ; 
Monget  ys.  Penny,  7  A.  134;  State  ys.  Heirs  of  Leckie,  14  A.  641;  Vin- 
cent ys.  D'Anbigne,  19  A.  529;  Dickason  ys.  Smith,  5  A.  197. 

(EJJ  Administrator  a^ts  for  succession : 

Heirs  can  not  sue  for  debts  or  damages  due  estate  under  ad- 
ministration.   Their  recourse  is  against  administrators. 
Sloan  ys.  Steyenson  A  May,  24  A.  280;  Succession  of  Ogden,  10  B.  457; 
12  B.  41;  12  B.  828. 
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F)  Giving  hcnd: 

1.  Failure  of  executor  to  give  bond  i|Mo/aeto  yacalwUii^ 
pointment. 

8aoo«MioB  of  Feray,  81  A.  737. 

2.  Administrator's    bond    ennree  to  benefit  of  bein  uJ 
creditors. 

Gouz  T8.  Monola,  30  A.  744. 


977.  Creditors  and  Legatees — ^Action  By— After 
expiration  of  the  time  for  making  the  inventory  and  far 
deliberation,  the  creditors  and.  legatees  of  the  succcssioa, 
or  any  of  them,  may  present  a  petition  to  the  judge  of 
probate  of  the  place  where  the  succession  is  opened,  and 
demand  that  the  beneficiary  heir  be  cited  and  mtdc  to 
declare  whether  he  accepts  or  refuses  the  succession. 

Prior  to  and  up  to  time  of  such  action,  sncceMion  0? 
be  renounced  if  heir  have  done  nothing  indicatiog  v* 
ceptance. 

Saocesslon  of  Richardson,  14  A.  L 

978.  Renunciation  of  Heir — K  on  such  deniandtke 
beneficiary  heir  shall  offer  his  renunciation  in  due  fonn, 
he  shall  be  dismissed  with  costs,  and  the  administrator  ol 
the  succession  shall  proceed  to  sell  the  property  and  pay 
the  debts,  under  the  authority  of  the  judge  of  probate fko 
appointed  him,  in  the  same  manner  curators  of  vacant 
estates  are  required  to  do. 

979.  Call  on  Heir   to  Accept  or  Renounce— Wto 

the  presumptive  heir  of  a  person  deceased  has  not  prap 

for  time  to  deliberate,  every  creditor  or  legatee  of  theo^ 

ceased  may,  ten  days  after  the  opening  of  the  successoe. 

cite  such  heir  to  appear  before  the  judge  of  probate,  asc 

call  on  him  to  declare  whether  he  accepts  the  success»a 

or  refuses  it. 
c.  p.  974. 

980.  Acceptance— Effect — If  the  heir  thus  cited  dcdartf 
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ihat  he  accepts,  or  if  he  be  silent  or  make  default,  he 
shall  be  considered  as  having  accepted  the  succession 
purely  and  unconditionally,  and  may  be  sued  as  if  he  had 
done  so. 

(A)  What  will  not  amount  to  an  aoceptance: 

1.  Institation  of  suits  purely  conservatory  in  character  with 
suitable  reservations. 

Svooession  of  Lamm,  40  A.  813. 

2.  Sale  of  residuary  rights,  remaMng  to  heir  after  adminis* 
tration. 

Suooession  of  Webre,  85  A.  367. 

(B)  What  will  amount  to  an  aoceptance: 

1.  All  acts  treating  the  property  as  his  own  by  heirship,  sooh 

as  selling  it; 

Duplessls  ys.  White,  6  A.  514;  Benedict  ys.  Bonnot,  10  A.  973;  Olana  tb^ 
Burgess,  12  A.  148. 

Or  compromising  claims. 

Suooession  of  Plunkett,  12  A.  668. 

2.  Appearance  in  judicial  proceedings  to  assert  rights  as  heir.. 

Anderson  ys.  Goz,  6  A.  12;  Tmzlllo  ys.  TmziUo,  11  A.  416;  MoQneen 
ys.  Sandel,  16  A.  140;  Brashear  ys  Oonner,  39  A.  847;  Sanford  y8» 
Toadyine,  16  A.  170;  White  ys.  Blanohard,  19  A.  60;  Suooession  of  ICo* 
Gall,  38  A.  718;  Suooession  of  Zeringue,  21  A.  717. 

t.  Mortgaging  the  property. 

Soott  ys.  Brisooe,  86  A.  397. 

4.  Or  otherwise  acting  as  owner. 
MoMasters  ys.  Plaoe,  8  A.  481. 

6.  Suing  as  heir. 

Cody  ys.  Broad,  29  A.  847. 

••  Paying  debts  of  succession  without  reservation. 

Loubierre  ys.  LeBlano,  12  A.  210;  8  N.  S.  666. 

981.  Heir  Maj  Ask  Time — But  if  he  declares  that  he 
iMrisbes  for  the  benefit  of  inventory  and  for  time  to  deUb- 
•rate,  the  judge  shall  delay  pronouncing  on  die  matter , 

the  expiration  of  the  time  allowed. 

982.  Heir— Final  Action  By— But  if,  when  the  creditor 
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or  legatee  makes  such  demand,  the  time  allowed  by  law 
has  already  expu^d,  the  heir  shall  be  obliged  to  declare 
his  intention  within  a  time  to  be  allowed  by  the  judge,  not 
more  than  ten  days  from  that  on  which  he  ought  to  have 
given  his  answer. 

§5. 

Cf  Settlement  of  SuecesHoM. 

983.  Courts  of  Probate — ^Action  of  Revendication — All 

debts  in  money  which  are  due  from  successions  adminis- 
tered by  curators  appointed  by  courts  and  by  testamentary 
executors,  shall  be  liquidated,  and  their  payment  enforced 
by  the  court  of  probate  of  the  place  where  the  succession 
was  opened. 

The  case  is  different  with  respect  to  the  action  of  re- 
vendication  and  other  real  actions  which  shall  be  insti- 
tuted against  such  estates ;  they  may  be  brought  before 
the  ordinary  tribunals,  provided  that  the  court  of  probate 
shall  not  have  jurisdiction  in  suits  where  the  amount  in- 
volved shall  exceed  five  hundred  dollars. 

(Inoperative  <u  to  mone^f  Umit.    See  Art.  80  qf  OomtOtrntiam.) 

a  P.  9M,  968.  99S,  1054. 

1.  Suit  against  executor  in  that  capacity  must  be  brought  be- 
fore conit  in  which  saccession  is  opened. 

Qee  Ts.  Thompson,  87  A.  59S. 

2.  Probate  conrt  can  order  sale  of  mortgaged  property  at  ii- 
Btance  of  mortgage  creditor. 

wisdom  TS.  Buokner,  n  A.  N;  Mason's  Sxeoator  tb.  Falter.  13  A.  0; 
Williams  TS.  Hunter,  IS  A.  477;  tffiete  to  the  contrary  la  UnJon  Baak 
TS.  Marigny,  11  R.  Ml;  Graham ra. Markey,  21  ▲.  aC7;  Stase ▼«.  Jadgi. 
ao  ▲.  Sll«  are  all  oMter. 


8.  And  only  probate  court  has  power  to  order  sale  of 
sion  property  eeised  jmder  fieri  fadae, 

Houston  Ta.  Childers,  34  A.  472;  OoUier  ra.  Stanteov^  «  B.  Ml;  Ces- 
nard  ra.  Stanbroagh,  9  B.  2BC 
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Bat  where  property  is  specially  mortgaged,  it  may  be 
seized  and  sold  via  execuHva  by  court  of  ordinary  joris- 
diction. 

Dapay  ys.  Bemlss,  2  A.  618;  Boquille  ts.  Faille,  1  A.  304. 

984.  Presentation  of  Claims— No  bearer  of  a  claim  of 
money  against  a  succession  administered  by  a  curator  ap- 
pointed by  a  judge  or  by  a  testamentary  executor,  shall 
commence  an  action  against  such  succession,  before  pre- 
senting his  claim  to  the  curator. 

1.  Presentment  of  claim  condition  precedent  to  salt  to  en- 
force claim  against  saccession. 

Hearsey  ts.  Bates,  88  A.  801 ;  Vayassear  ys.  Mouton,  34  A.  1045. 

Bat  want  of  presentment  is  matter  of  plea  in  limine. 

8  A.  408;  as.  264;  1  B.  89L 

2.  Party  sning  on  a  recognized  claim  must  pay  costs. 

Suooesslon  of  Bomero,  29  A.  493;  Berens  ys.  Executors  of  Boutte,  81  A. 
IIA;  Suooesslon  of  Blohmond,  85  A.  863 ;  80  A.  853 ;  32  A.  753. 

$.  Acknowledgment  of  administrator  suspends  prescription 
during  his  gestion. 

Benshaw  ys.  Staftord,  80  A.  858 ;  Suooesslon  of  Bomero,  29  A.  498 ;  Troen- 
del  YS.  Dubouohel,  82  A.  753;  Succession  of  Patrick,  80  A.  1071;  Suc- 
cession of  Biohmond,  85  A.  863;  82  A.  887;  83  A.  305;  Succession  of 
Mansion,  84  A.  1247;  Morris  ys.  Cain,  89  A.  722. 

And  operates  as  estoppel  against  subsequent  denial. 

Succession  of  Bictamond,  86  A.  868. 

4.  Alleged  creditor  must  prove  his  ownership  of  the  debt. 
His  position  is  not  assimilated  to  bearer  of  a  promissory 
note. 

Suooesslon  of  Gale,  SI  A.  488. 

5.  Defendant  administrator  can  not  plead  exception  of  want 
of  amicable  demand  of  the  smaller  sum,  when  he  has  re- 
fused pa3rment  of  the  larger. 

Flguras  ys.  Benoist,  11  A.  683. 

985.  Approval  by  Curator  or  Testamentary  Executor 
or  Administrator — If  such  claim  be  liquidated  and  be  ac- 
knowledged by  the  curator  or  testamentary  executor  or 
administrator,  he  shall  write  on  the  evidence  of  the  claim, 
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or  on  a  paper  which  he  shall  annex  to  it,  a  declaratioo 
signed  by  him,  and  stating  that  he  has  no  objection  to  the 
payment  of  such  claim ;  after  which  the  bearer  of  such 
claim  shall  submit  it  to  the  judge,  that  it  may  be  ranked 
among  the  acknowledged  debts  of  the  succession. 

1.  Writing  on  back  of  claim  approYal  is  not  excloaiTe  mode 
of  acknowledging  debt  of  succession.  Confession  of  judg- 
ment is  eqniyalent;  so  is  giving  of  note. 

Clontier  yb.  LemAe,  88  A.  865;  Heinof  Homsby,  83  A.  887;  Beuhftv 
T8.  Stafford,  80  A.  858;  Suooession  of  Mansion,  84  A.  1347;  Wilson  ti. 
Mrs.  Barly,  18  A.  219. 

So  is  placing  a  debt  on  account  by  administrator. 

Maralst  ys.  Gollbean,  81  A.  718;  Porter  ts.  Homsby.  33  A.  9V. 

2.  Acknowledgment  may  be  written  on  other  piece  of  paper. 

Crawford  ts.  Childress,  38  A.  186;  Troendel  ts.  Debooehel,  81 A  9L 

8.  Attorney  at  law  can  not  allow  claims  against  sacceasioiL 

Succession  of  Winn,  80  A.  708 ;  Soccession  of  Poossln,  37  A.  39S ;  bat  ns 
Succession  of  Yarborough,  16  A.  360,  361,  and  Maralst  ts.  GaUbesa, 
81  A.  718,  where  letter  of  acknowledged  attorneys  of  admlmlsMHr 
was  an  acknowledgment 

4.  Bxecntor  or  administrator  can  not  reyiye  a  preecribed  debt 
by  any  acknowledgment. 

Dickson  TS.  Sncoession  of  Compton,  34  A.  88;  Smith  ts.  Ooon^S  A.  4fi; 
SeTier  ts.  Sncoession  of  Gtordon,  31  A.  878 ;  13  R.  16 ;  Miltenberger  ts. 
Wi throw,  34  A.  188;  Whittaker  ts.  Swaln,9  A.  138;  Laf<m*8  Heirs  vi. 
Executor,  3  N.  S.  716;  Planner  ts.  Leoompte,38  A.19B;  SiehlTa.  Mar- 
tin, 29  A.  16. 

986.  Action  on  Claim — If  the  claim  be  not  liquidated, 
or  if  the  curator  or  testamentary  executor  or  administrator 
have  any  objection  to  it,  and  consequently  refuse  to  ap- 
prove it,  the  bearer  of  the  evidence  of  such  claim,  what- 
ever may  be  its  amount,  may  bring  his  action  against  the 
curator  or  administrator  in  the  ordinary  manner,  before 
the  court  of  probate  where  the  succession  was  opened,  or 
before  the  district  court,  according  to  the  amount  involved, 
and  may  obtain  judgment  in  the  same  manner  as  in  other 

cases. 

a  p.  164, 934. 
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« 

1.  Creditor  with  tmliqnidated  and  tmacknowledged  ciaim  may 
proceed  both — 

(a)  By  opposition  to  acconnt. 

state  V8.  Judge,  16  A.  871;  Saooession  of  MoOalop,  16  A.  234;  Sno- 
oeMlon  of  Moaton,  38  A.  527;  SuooeMlon  of  Irwin,  83  A.  64;  10 
L.8S0;6A.  709. 

And  opposition  must  be  specific  and  explicit. 

Snooesslon  of  Bofensohen,  29  A.  711. 

(h)  And  by  an  independent  and  direct  action. 

Stafford  vs.  Snocosslon  of  Mcintosh,  88  A.  666. 

And  not  by  rale,  particularly  when  claim  is  not  liqui- 
dated. 

Snooestlon  of  Jacobs,  6  R.  271. 

2.  And  no  fl.  fa.  issues  on  judgment  recognizing  a  claim 
against  a  succession. 

State  ex  rel.  Gaasson  vs.  Judge,  21  A.  44;  Legendre  vs.  McDqnogh,  6 
N.  8.  514 ;  Hall  A  Lisle  ys.  Selden,  29  A.  118. 

8.  Though  no  execution  issues,  decision  of  court  is  a  judgment 
prescriptible  in  ten  years. 

Succession  of  Irwin,  83  A.  66. 

4.  When  claim  acknowledged  by  administrator,  prescription 
runs  from  date  of  acknowledgment. 

Succession  of  Poussin,  27  A.  2»7;  but  see  to  the  effect  that  acknowl- 
edgment  completely  suspends  current  of  prescription  pending  ad- 
ministration, Benshaw  vs.  Stafford,  80  A.  833 ;  Succession  of  Romero 
25  A.  495. 

6.  Until  creditor's  claim  is  acknowledged  or  liquidated  he  can 
not  demand  account  or  interfere  in  administration. 

Miguez  Ts.  Delahoussaye,  25  A.  281 ;  5  B.  96 ;  8  A.  407. 

987.  Concurrent  Payment — But  the  creditor  who  has 
obtained  such  judgment,  or  the  acknowledgment  of  his 
debt,  can  only  obtain  the  payment  of  it  concurrently  with 
the  other  creditors  of  the  succession,  unless  it  be  such  a 
privileged  claim  as  ought  to  be  paid  without  delay. 

O.  p.  1063, 1054. 

/'A)  And  if  creditor  issues  fi.  fa.  on  Jtidgment  against  unliquidated 
aueoessionj  he  may  be  enjoined. 
Ledoux  TS.  Breauz,  27  A.  190. 
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(B)  Bight  of  special  mortgage  creditor: 

Special  mortgage  creditor  may  proceed  via  exeeutica  agiinst 
property  though  in  succession. 

State  ex  rcU.  Sauve.  ts.  Judg^e,  21  A.  hi;  11  B.  312;  7S.  M6;Gtn7n. 
Bowling,  30  A.  i{23;  I«ai4orere  Vk  Ooz,  33  A.  34ft;  Durmnd  vs.  IMft- 
houssaye,  28  A.  623;  BogaiUers.  Faille,  1  A.  KM;  lATinebrareTL 
Heirs  of  Frederic,  30  A.  S74;  Saooesaion  of  Wilson,  13  A.  5tL 

But  for  tdiisatisfied  balance  he  muBt  go  to  probate  comt, 
charged  with  settlement  of  succession. 

.,  US.309.     ■  ..    .  ,r    ;, 

988.  Tableau  of  Debts— When  the  time  for  paying 
creditors  shall  have  arrived,  the  curators. or  testamentary 
executors  shall  call  together  all  the  creditors  of  the  soc- 
cession»  in  the  manner  provided  by  law»  to  receive  what 
is  due  to  them,  as  also  interests  and  costs,  if  the  estate  be 
sufficient  for  that  purpose,  or  to  determine  the  order  is 
which  they  shall  be  paid,  if  it  be  insufficient. 

a  p.  1058,  1054. 

989.  Interest  on  Claims— As  the  creditors  of  estates 
administered  by  curators  or  testamentary  executors  or 
administrators  can  only  obtain  payment  after  certain  d^ 
lays,  interest  shall  be  allowed  on  their  debts,  if  the  estair 
be  sufficient,  from  the  death  of  the  debtor,  if  they  were 
due  at  that  time,  or  from  the  date  when  they  became  due, 
if  it  were  after  that  event,  although  no  judicial  demand 
may  have  been  made. 

Interest  on  debts  due  by  estates : 

Interest  runs  from  time  debt  was  due. 

Gonsoulin  ts.  Migues,  6  A.  065;  Fusilier  vs.  Babineaa,  14  A.  TU; 
rad  vs.  Burbank,  34  A.  18;  Succession  of  Richmond,  35  A. 


990.  Sale  of  Succession  Property — It  shall  be  the  dssj 
of  the  several  judges  of  probate,  on  the  application  of  tbe 
creditors  or  any  creditor  of  a  vacant  estate,  to  cause^  o« 
the  requisite  advertisement  being  made,  so  much  of  tbc 
property  of  the  said  estate  as  is  necessary  to  pay  the 
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of  the  same  which  may  be  due,  to  be  offered  for  sale,  and 
sold  at  public  auction  to  the  highest  bidder  for  cash,  if 
the  creditors  require  it,  and  if  on  thus  offering  said  prop* 
erty  for  sale,  the  appraised  value  should  not  be  bid  and 
obtained,  then  the  same,  in  not  less  than  fifteen  nor  more 
than  twenty-five  days  from  the  time  it  is  thus  pffered,  be 
sold  at  public  auction,  and,  after  public  advertisement,  to 
the  highest  bidder,  for  what  it  will  bring  on  a  credit  of 
twelve  months;  provided,  however,  that  in  all  sales  of 
effects  belonging  to  successions,  minors  or  interdicted 
persons  on  a  credit,  the  purchaser  shall  give  a  twelve 
months'  bond,  with  good  security,  to  be  approved  by  the 
representative  of  the  estate,  minor  or  interdicted  person, 
and  a  mortgage  retained  on  the  property  sold;  if  it  be 
mortgaged  property,  the  bond  to  be  duly  recorded,  so  as 
to  operate  a  mortgage,  such  bond  to  have  force  and  effect 
as  twelve  months'   bonds  taken  in  sales  under  writs  of 
fieri  facias;  and  the  collection  of  such  twelve  months^ 
bonds  shall  be  enforced  in  the  same  manner  as  twelve 
months'  bonds  taken  in  accordance  with   articles  seven 
hundred  and  nineteen  and  seven  hundred  and  twenty  of 
the  Code  of  Practice,  upon  execution  issued  upon  such 
twelve  months'  bonds  by  the  clerk  of  the  court  which 
issued  the  order  for  sale  of  the  property,  and  such  clerks 
are  hereby  authorized  and  required  to  issue  such  execu- 
tions on  the  demand  of  any  person  having  the  legal  right 
to  control  such  bond. 

0.  p.  719.  720. 

(A)  Sale  of  miccesHon  property : 

1.  By  whom  order  for  sale  issued.  Power  of  clerk:  In  all  cases 
order  may  be  issued  by  judge  himself,  and  in  most  cases  it 
most,  bat  under  Sec.  4  of  Act  48  of  1882  defining  powers  of 
clerks,  the  clerk  in  case  of  absence  or  recusation  of  judg» 
may  issue  order  for  sale  on  application  of  saccession  repre- 
sentative, accompanied  by  a  statement  of  debts  of  succes- 
sion. 

Act  48  of  1882. 
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(a)  It  seems  that  if  application  be  by  creditor,  or  if  jodfe 
be  not  absent  and  application  emanates  either  froa 
creditor  or  snccesslon  representatiye,  cleric  has  do 
power  to  issne  order  of  sale. 

Davie  T8.  Sorlber  et  aL,  88  A.  662;  Mason  ts.  Williams,  13  A.  & 
(h)  Semble,  that  only  in  above  cases  can  clerk  act,  forhii 

judicial  powers  are  strictly  constraed. 

State  ex  reL  Boyd  vs.  Green,  84  A.  1037;  SnoeetsionotPriM,! 
A.  907. 

(B)  Clerk  can  not  approve  tableau: 

It  farther  appears  that,  though  clerk  may,  in  above  ctt^ 
order  sale  of  succession  property,  he  can  not  approve  Ub* 
leaux  of  debts,  homologate  accounts  of  admioistaratloii  oi 
authorize  administrators  to  pay  debts. 

Sacoession  of  Price,  35  A.  907. 

(C)  Order  of  sale  protects  adjudicatee: 

Where  clerk  has  power  his  order  is  equivalent  to  that  of  judge 

and  protects  adjndicatee. 

Woods  vs.  Lee,  21  A.  605;  Succession  of  Gamey,  14  A.  621;  Sooww* 
of  Boyd,  12  A.  611 ;  Mitchell,  £zecator,  vs.  Levi.  23  A.  6Si;Siiooeaii« 
of  Hebard,  18  A.  485, 493;  Nesom  vs.  Weiss,  34  A.  1010;  Docbvorthn. 
Vaogh,  27  A.  699;  Succession  of  Vaogh,  26  A.  160;  MoOoUofbn 
Minor,  2  A.  466;  Wright  vs.  Cummings,  19  A.  858. 

(D)  Who  may  apply  for  sale: 

1.  Creditor;  but  only  when  acknowledged  by  administntor 

or  by  judge. 

Sacoession  of  Winn,  SO  A.  702;  Succession  of  Connolly,  5  A.  7S2. 

(a)  He  may  rule  administrator  to  show  cause  why  [ffop- 
erty  should  not  be  sold. 

Vincent  vs.  D*Aubigne,  19  A.  529;  Mason  vs.  Williams,  13  i-^B. 

(b)  Proceedings  contradictorily  with  succession  repress* 
tative  are  necessary. 

Succession  of  Macias,  86  A.  444;  citing  29  A.  660;  S3A.S«3;Xi- 
804;  10  A  288;  8  A.  406. 

(c)  And  where  sale  takes  places  thus  under  a  mortgage, 
it  may  be  sold  if  it  bring  only  two -thirds  of  appniK' 
ment. 

Id. ;  see  "Appraisement,'*  injrm, 

2.  Executor  or  administrator,  as  representative  of  aDtbe 

creditors,  may  initiate  and  perfect  the  sale,  which  maf 

be  for  two -thirds  of  appraisement. 

Succession  of  Hood,  88  A.  470;  Suooession  of  Weber.  16  A.  416- 
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(E)  Time  of  application  for  sale : 

It  may  be  made  before  filing  of  tableau  or  acconnti  and 
creditor  need  not  rule  administrator  or  snccession  repre- 
sentative to  account. 

Siiooesslon  of  Tabor,  83  A.  844;  Saooesslon  of  Deooir,  22  A.  871;  Sno- 
oessioa  of  Smith.  9  A.  109;  Bank  vs.  MoDonogb,  7  A.  282;  Suocessloa 
of  Ogdeu,  10  R.  457;  Heirs  of  Browa  vs.  Jacobs  et  al.»  24  A.  680. 

991.  Sale,  Continued — It  shall  be  the  duty  of  the  judge 
of  probate  in  all  cases  of  vacant  estates,  on  the  applica- 
tion of  the  creditors  or  any  creditor  thereof  whose  debt 
shall  not  then  be  due,  to  sell,  after  the  usual  advertise- 
ments, upon  the  conditions  contained  in  the  preceding 
article,  so  much  of  the  estate  as  will  be  sufficient  to  pay 
the  claim  or  claims  of  the  creditors  who  shall  make  the 
application,  and  on  such  terms  of  credit  as  will  cor- 
respond with  the  falling  due  of  the  several  claims  of  the 
creditors. 

C«  F.  668,  686. 

992.  Sale,  Continued — The  principles  contained  in  the 
two  preceding  articles  shall  apply  to  all  successions  ac- 
cepted with  benefit  of  inventory,  whether  the  heirs  or 
minors  are  of  age,  and  to  all  successions  administered  by 
administrators. 

993.  Payment  to  Creditors — Ten  days  after  the  classi- 
fication and  order  of  the  payments  shall  be  fixed  by  the 
court  of  probate,  and  as  often  thereafter  as  a  majority  of 
the  creditors  in  amount  may  require  it,  it  shall  be  the 
duty  of  the  curator  to  account  for  before  the  judge  of 
probate  and  pay  over  to  each  of  the  creditors  or  their 
representatives,  a  due  proportion  of  the  sums  which  he 
may  have  in  his  hands;  and  on  his  failing  to  render  his 
ic count,  ten  days  after  being  notified  of  the  demand  of 
:he  creditors  to  that  effect,  or  to  make  payment  within  ten 
Jays  after  the  account  rendered,  execution  shall  issue  of 
course  in  the  name  of  all  the  creditors  of  the  estate  or  of 
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those  to  whom  he  has  failed  to  make  payment,  against  all 
the  property  of  said  curator,  which  shall  be  sold,  after  tic 
usual  advertisements,  for  what  it  will  bring  in  cash. 

C.  p.  968, 1(S7. 

994.  Bxectttion  Against  Tutors  and  C1u:ato^s-^Vbea 

• 

tutors  and  curators  of  minor  heirs  administer  a  successMo 
with  the  benefit  of  inventory,  and  the  said  tutors  or 
<:urators  fail  to  pay  over  the  money  as  specified  in  the 
preceding  articles  for  the  government  of  curators « 
vacant  estate,  execution  shall  issue  against  said  taton or 
curators  in  the  same  manner  as  is  provided  in  said  article 
against  the  beneficiary  heir  and  curator  of  vacant  estate, 
and  on  said  execution,  the  property  of  said  tutor  or 
curator  shall  be  sold  in  the  same  manner  as  that  of  1 
beneficiary  heir  and  curator  of  vacant  estate. 


995.  Foregoing  Rules  Applicable — ^When— Whatis 
in  this  section  in  relation  to  the  liquidation  of  estates, 
only  applies  where  such  estates  are  administered  I7 
•curators  or  other  persons  appointed  by  a  court  or  by  tesa- 
mentary  executors. 

996.  Actions  Against  Heirs — The  case  is  difecs: 
when  such  estates  are  in  the  possession  of  heirs  eitx 
present  or  represented  in  the  State,  although  allors<^ 
-of  those  heirs  be  minors;  for  in  such  case  the  actioasff 
debts  due  from  such  successions  shall  be  brought  bcfe? 
the  ordinary  tribunals,  either  against  the  heirs  thcmsel^ 
if  they  be  of  age,  or  against  their  curators  if  they » 
under  age  or  interdicted. 

a  p.  65.  66;  Watts  ts.  Frazer,  S.  L.  386L 

SuU  against  hein: 

1.  Wm  lie— 

(a)  Only  to  the  extent  of  their  interest  in  estate  v^ 
they  have  accepted  tmder  benefit  of  inveatorT- 

Banker  rs.  Dnrand,  36  A.  S15 ;  Zoberbier  4  B^u  ^  ^^ 
homme.  Si  A.  1048. 
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And  minors  always  accept  under  benefit  of  inventory. 
Suooession  of  Hebert,  27  A.  000. 

(b)  When  heir  is  absent,  appointment  of  curator  ad  hoc 
is  proper. 

Bandolph  Tt.  Chapman,  31  A.  48L 

§6. 

Of  Aoeownta  to  be  Rendered  by  Adminietratora  of  Eetaiee,  and 

Other  Pereone. 

997*  Accounts—Who  May  Compel  Rendition — ^The 
judges  of  the  courts  of  probate  who  have  appointed  5r 
confirmed  the  tutors  or  curators  of  minors,  interdicted, 
absent,  or  other  persons  unable  to  administer  their  own 
property,  testamentary  executors,  curators  of  vacant  es- 
tates, of  absent  heirs,  or  other  persons  administering  suc- 
cessions, alone  have  the  power  of  compelling  them  to  ac- 
count and  pay  over  what  they  may  be  found  to  owe. 

0.  p.  934, 1007;  13  A.  537;  81  A.  718;  30  A.  580;  9  A.  886;  9  A.  400;  18  A.  514;  8  B.  «. 

998.  Accounting — How  Demanded — Therefore,  if  a 
-minor,  a  person  under  interdiction  when  restored  to  his 
^ghts,  an  absentee  whose  property  has  been  administered 
by  a  tutor  or  curator,  wishes  to  make  his  tutor  or  curator 
account  for  his  management,  he  shall  present  his  petition 
ior  that  purpose  to  the  court  of  probate  by  whom  such 
tutor  or  curator  was  appointed,  praying  that  he  may  be 
cited  to  appear  in  the  ordinary  manner,  and  that  he  may 
be  decreed  to  give  an  account  of  his  administration,  or 
pay  such  sum  as  he  may  suppose  to  be  due. 

0.  p.  1000, 1038. 

999.  Demand  By  Minor  —The  minor  who  has  a  right  to 
<lemand  his  account,  can  only  institute  the  action  in  his 
•own  name,  after  the  attainment  of  full  age.  If  he  has 
not  reached  the  age  of  majority,  he  shall  be  assisted  by 
the  under-tutor,  even  if  he  be  emancipated,  unless  he  be 
^  married  man. 
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If  the  minor  be  a  married  woman,  she  may  sue  and  be 
sued,  even  in  the  case  provided  for  by  this  article;  pro- 
vided, she  acts  under  the  authority  and  with  the  consent 
of  her  husband,  though  himself  a  minor. 

C.  p.  968. 

1000.  Presentation  of  Claims  By  Heirs — When  the 
heirs  or  other  persons  entitled '  to  successions  which  are 
administered  by  curators  appointed  by  a  judge,  or  by  tes- 
tamentary executors,  shall  present  themselves  or  send 
their  powers  to  reclaim  such  successions,  they  shall  pre- 
sent a  petition  to  the  judge  who  appointed  or  confirmed 
these  curators  or  executors,  praying  that  they  may  be 
cited  and  compelled  to  account  for  their  administration* 

18  A.  155;  12  A.  445;  9  L.  288;  10  L.  478;  36  A.  818. 

All  heirs  need  not  join  in  demanding  account. 

12  A.  268. 

looi.  Filing  Proofs — ^The  said  heirs  or  other  persons 
claiming,  shall  file  along  with  their  petition  all  such  proofo 
as  may  go  in  support  of  it,  to  the  end  that  the  curator  w 
testamentary  executor  may  be  made  acquainted  with 
them. 

Suooession  of  Lorenz,  41  A.  1098. 

1002.  Summary  Hearing — The  judge  shall  pronounce 
on  his  claim  in  a  summary  manner,  as  soon  as  the  time 
allowed  for  the  curators  or  executors  to  answer  shall  have 
expired. 

1003.  Putting  in  Possession — ^When — Order  to  Accoust 

— If  from  the  examination  of  the  testimony  produced  in 
support  of  the  prayer,  the  judge  discovers  that  the  peti- 
tioners are  entitled  to  the  succession,  he  shall  put  them  in 
possession  of  it,  and  shall  direct  the  curator  or  executor 
to  render  an  account  within  a  reasonable  time  to  be  fixed 
by  him. 

88  A.  865. 
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1004.  Objections  to  Account — If  the  curator  or  execu- 
tor obeys  the  order  and  renders  his  account,  the  heirs 
or  other  claimants  shall,  within  three  days  afterwards, 
file  their  written  objections,  if  they  have  any,  signed 
by  themselves  or  their  counsel,  to  each  item  of  the  account 
to  which  they  object,  or  of  which  they  pray  for  the  re- 
jection. 

C.P.968. 

OppotUUm  to  dooount: 

1.  Must  be  in  writing. 

Suooeaslon  of  Blakeley,  13  R.  165. 

2.  At  what  time  may  be  filed : 

May  be  filed  at  any  time  before  actual  homologation. 

Snooeaslonof  Price,  85  A.  907;  Snooesslon  of  Maoarty,  h  a.  383; 
Suooesslon  of  Mooton,  23  A.  638;  Sacoesslon  of  Hardesty,  32  A. 
382;  Snooesslon  of  Soott,  41  A. 

8.  By  whom  filed : 

(a)  Attorney  claiming  fees  for  legal  services. 

Socoeaslon  of  Sterry,  88  A.  856. 

(b)  An  heir. 

Sucoeflslon  of  Romero,  36  A.  684;  Saooesslon  of  Barbour,  17  A. 
173;  38  A.  607;  18  A.  173;  Suooesslon  of  Bozant,  6  A.  709. 

(c)  Mortgage  creditor. 

Tureaad  vs.  Gez,  31  A.  355. 

(d)  Ordinary  creditor. 

Saocession  of  Hughes,  14  A.  863;  Oavaroo  ys.  Foumet,  38  A.  687; 
Succession  of  Glover,  3  A.  3. 

4.  Who  can  not  oppose  acconnt: 

(a)  Joint  ezecntor. 

6  A.  118. 

(b)  Or  other  snccession  representative. 

Succession  of  Prudhomme,  38  A.  339. 

(o)  One  who  has  not  proved  his  claim. 
Succession  of  Oabouret,  9  A.  630. 

(d)  One  who  is  on  acconnt  and  snccession  is  fnlly  solvent. 

Succession  of  Gobs,  37  A.  439. 

5.  Opposition  mnst  be  specific. 

Succession  of  Bofenscheu,  39  A.  711, 

X005.  Reference  to  Auditors — The  judge  may  himself 
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decide  on  those  objections,  or  refer  them  to  auditon  to 
make  a  report  on  them  to  him. 

C.  p.  447. 

ioo6.  Costs  of  Proceeding — If  from  his  own  examini- 
tion,  or  the  report  of  the  auditors,  the  judge  thinks  Ac 
objections  unfounded,  he  shall  condemn  the  party  making^ 
them  to  pay  the  costs ;  if,  on  the  other  hand,  he  con- 
siders them  well  founded,  he  shall  sentence  the  curator 
or  executor,  to  pay  the  costs  of  the  proceeding. 

1007.  Balance  of  Account — Interest — If,  from  a  scnitiny 
of  the  account,  the  curator  or  executor  shall  appear  to- 
owe  a  balance,  he  shall  be  sentenced  to  pay  it  to  the  heirs 
pr  other  claimants,  with  interest  from  the  day  of  judg- 
ment ;  if  the  balance  is  in  his  favor,  the  petitioners  shaD 
be  adjudged  to  pay  him  in  the  same  manner,  and  he  may, 
until  such  payment  be  made,  retain  the  property  of  the 
succession  which  may  be  in  his  hands. 

(A)  When  account  not  binding  on  creditors  or  heirs: 
1.  When  they  have  not  been  cited. 

Suooession  of  Winn,  80  A.  TOS;  8  B.  121;  Suooesslon  of  Dfty.SA-Sft- 

(B)  Tableau  of  distribution: 

1.  Homologation  binds  all  parties. 

Suooesslon  of  Bgaaa*  18  A.  50;  Soooesston  of  Wellmeyer,  M  A*  9f  ^ 
Suooesslon  of  Oommagere,  88  A.  882;  Suooesslon  of  Brown.  17  A.  Si 
8  A.  883;  ao  A.  8Se;  38  A.  688;  »  A.  883;  Castillo  YS.  BUiotI,  13  A.»; 
88  A.  1875;  Suooesslon  of  Dumford,  1  A.  98. 

2.  Homologating  Judgment  should  be  signed. 

Suooesslon  of  Haggerty,  37  A.  667;  Suooesslon  of  Ashbrldge,  li***: 
Suooesslon  of  Maoarty,  8  A.  884. 

8.  Prescription  in  favor  of  administrator  nms  from  homolo- 
gation of  acconnt. 

Courtade  vs.  Chamberlain,  4  A.  868;  Wade  ys.  Oasparl,  14  A  3U;  WiB 
Ing  YS.  Howell,  84  A.  1105. 

1008.  Rules — When  Applicable — ^The  rules  above  c^ 
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tablished   shall  be  observed  in  all  cases  of  petition  for  aD 
account  brought  before  the  courts  of  probate. 

1009.  Attorney  for  Absent  Heirs — If  the  heirs  or  others 
entitled  to  successions  which  are  administered  by  cura- 
tors appointed  by  a  judge,  do  not  appear  or  send  their 
powers  before  the  expiration  of  the  time  at  which  such 
administrators  are  to  render  their  accounts,  according  to- 
law,  it  shall  be  the  duty  of  the  judge  of  probate  who  ap- 
pointed or  confirmed  them,  to  name  a  counsel  for  the  ab-^ 
sent  heirs,  if  there  be  not  one  already,  to  demand  an 
account  from  such  administrators,  and  to  make  them  pay 
the  balance  due,  if  there  be  any,  into  the  treasury  of  the 
State. 

loio.  His  Duty — The  counsel  thus  appointed  shall  pre- 
sent his  petition  to  the  judge  of  probate,  and  shall  cause 
the  curator  or  executor  to  be  cited  and  directed  to  render 
his  account  within  the  time  determined  by  the  judge. 

loii.  Refusal  to  Account — If  at  the  expiration  of  such 
time  he  refuses  or  neglects  to  render  his  account,  the  judge 
shall  issue  a  mandate  directing  him  to  comply  with  the 
provisions  of  the  law,  and  if  within  the  time  allowed  to- 
obey  this  mandate,  the  administrator  persists  in  refusing 
to  render  an  account,  without  tendering  a  good  reason 
for  the  delay,  the  judge  shall  order  him  to  be  arrested  and 
imprisoned  until  he  renders  the  account. 

IOI2.  Imprisonment — Distringas— When  the  tutor  or 
curator  of  a  minor,  interdicted  or  absent  person,  or  of  a 
vacant  estate,  refuses  to  render  an  account  to  those  who 
have  a  right  to  demand  it,  such  person  may  compel  him, 
either  by  praying  that  he  be  imprisoned  until  he  do  render 
it,  or  by  having  his  property  and  income  distrained,  or  by 
asing  any  other  means  which  the  law  may  afford* 

C.P.  238;  14  A.  779;  81  A.  117;  81  A.  760. 
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§7. 

Of  the  KemwaX  of  TiitoT9y  Curators  and  Tegtameniary  Eammtmt. 

1013.  Removal  of  Tutors,  etc. — Tutors  and  curators  of 
minors,  interdicted  and  absent  persons,  and  curators  of 
vacant  estates  and  absent  heirs  or  other  admiaiatrators  of 
successions,  may  be  removed  by  the  court  of  prolate 
which  appointed  them,  for  any  of  the  causes  specified  by 
law. 

0.  p.  1018. 

CkiU9e$  for  dUmistal  of  tuocesHon  represerUoHve  # 

1.  HiB  permanent  departure  from  State,  particularly  whea  ha 
leaves  no  representative  with  fall  power. 

Suooession  of  Wlim,  27  A.  688;  Terkes  ts.  Brown,  10  A.  94;  SeoctTB. 
Lawson,  10  A.  648;  Suooession  of  Penny,  10A.2H;9A.  3S4;Ui.au 

2.  His  faUore  to  famish  bond;  such  failure  operates  tpto/odp 
vacation  of  office. 

Sucoesston  of  Gnidry,  40  A.  571 ;  Sharkey  rs.  Bankston.  SO  A.  881;  Ssc- 
cession  of  Bol>b»  37  A.  844;  1  A.  21;  28  A.  800;  SoooaaaioA  of  Fersy.fl 
A.  727. 

8.  His  failare  to  render  account. 

Brown  vs.  Ventress,  24  A.  187 ;  Ford  vs.  KIttredge,  M  A.  194 ;  Beed  va 
Orooker,  12  A.  446;  Oollins  vs.  Hollier,  18  A.  685. 

But  failare  to  file  account  places  saccessioii  represents- 
tive  in  default  only — 

(a)  When  he  has  been  ordered  to  accotmt. 

Soooession  of  Head,  28  A.  800;  Congregation  ra.  FareUy,  M  1- 
688;  McClelland  ts.  Bideman,  5  A.  668;  Saooeaaion  of  BaoiL  9 
A.  412;  see,  howeyer,  contra  Gray  vs.  WaddeU,  38  A.  1019;  21  i- 
828;  14  A.  686;  87  A.  407. 

(h)  When  the  account  rendered,  which  is  alleged  to  be 
insufficient,  has  been  opposed  and  overruled. 

Succession  of  Calhoun,  28  A.  828. 

(c)  When  he  has  funds  to  accoant  for. 

Succession  of  Toy,  14  A.  686. 

4.  His  failare  to  deposit  money  in  bank. 

9  A.  412; 7  B.  477;  6  A.  428; 84  A.  688;  Beed  TS.  Crocker,  12  A,  445;S&t» 
sion  of  Pasquier,  11  A.  27»;  22  A.  96;  28  A.  684. 

Bat  reqairement  of  deposit  in  bank  applies  only  to  mooej^ 
not  bills  or  stocks. 

Peale  ys.  White,  7  A.  461. 
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1014.  Of  Testamentary  Executors — Testamentary  exec- 
utors may  be  deprived  in  the  same  manner,  and  for  the 
same  causes. 

(A)  Removal  of«ucoes8ion  repreaentativea: 

1.  Who  may  demand  removal : 

(a)  Any  one  of  the  heirs. 

Kendrlok  vs.  Kendrlok,  19  L.  81;  12  A.  145. 

Bat  not  until  the  will  is  set  aside. 
Peale  ts.  White,  7  A.  461. 

(b)  Any  creditor  or  other  person  concerned. 

38  A.  166;  16  A.  214;  HoOomaa  ys.  BougiUo,  4  A.  128. 

But  not  where  alleged  creditor's  claim  is  denied. 

Suooesslon  of  Connally,  6  A.  758. 

2.  Who  can  not  demand  removal :  Public  administrator. 

Suooession  of  Bumslde,  84  A.  728;  Saooession  of  Wino,  26  A.  102. 

^B)  Direct  action  to  remove: 

1.  When  necessary: 

When  succession  representative,  e.  g.,  administrator,  has 
been  appointed  and  qualified. 

Suooesslon  of  Gnilbean,  25  A.  724;  DwlghtTS.  Simon,  4  A.  494;  bat 
see  Yerkes  vs.  Brown,  10  A.  94. 

2.  When  not  necessary : 

(a)  When  he  fails  to  fi^ve  required  security* 

Suooesslon  of  Qui  dry,  40  A.  671. 

(b)  When  he  fails  to  deposit  money  in  bank. 
Peale  ts.  White,  7  A.  449. 

(C)  SuUfor  removal  not  transfenible  to  federal  court* 

Succession  of  Burnside,  84  A.  780;  Gaines  vs.  Fuentes,  2  Otto,  18. 

(DJ  No  euspenHve  appeal  from  order  of  diemissaU 
Succession  of  Townsend,  87  A.  408. 

But  devolutive  appeal  allowed. 

Succession  of  Bedford,  38  A.  244. 

(E)  Appointment  of  provisional  representative. 

Succession  of  DeFelchier,  1  A.  20;  McOielland  va.  Bideman,  5  A.  564. 

1 015.  Who  May  Demand  Removal — It  shall  be  the  duty 
of  every  person  to  acquaint  the  judge  of  probate  with  the 
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fact  rendering  it  proper  to  remove  the  tutor  or  curator  of 
a  minor  or  person  interdicted. 

1016.  Duty  of  Judge — ^The  judge,  when  made  ac- 
quainted with  such  fact,  if  he  thinks  there  is  probable 
cause  for  removal,  shall  direct  the  under-tutor  of  the 
minor,  or  he  shall  appoint  a  curator  ad  hoc,  to  commence 
the  action. 

See  Succession  of  Hawkins,  85  A.  591;  McGaIro  rs.  Boss,  13  Lb  677;  Welsh fk 
Baxter.  45  A.  1064. 

1017.  Petition  and  Citation — The  action  for  the  re- 
moval of  the  tutor  or  curator  of  a  minor,  shall  be  com- 
menced by  petition  and  citation,  and  the  matter  shall  be 
conducted  in  the  usual  form. 

I^irect  action  to  remove  necessary. 

89  A.  894;  MA.  824;  12  A.  613;  25  A.  7i4;  88  A.  1023;  10  A.  91;  4  A.  4M;T  A. 
449;  6  A.  668;  87  A.  406;  85  A.  812;  4  A.  486;  1  A.  20;  38  A.  344. 

1018.  Who  May  Pray  Removal — The  removal  of  cura- 
tors of  vacant  estates  and  absent  heirs,  and  that  of  testa- 
mentary executors,  or  other  administrators  of  successions,, 
may  be  prayed  by  any  heir,  creditor,  or  other  person  con- 
cerned, and  the  suit  be  conducted  in  the  same  manner  as- 
above. 

C.  p.  1013, 1014. 

1019.  Duty  of  Judge — The  judge  who  shall  be  made 
acquainted  with  any  fact  sufficient  to  justify  the  removal 
of  a  curator  of  a  vacant  succession  or  of  absent  heirs 
whom  he  has  appointed,  may  direct  the  counsel  of  the 
absent  heirs  whom  he  shall  appoint  for  the  purpose,  to- 
institute  a  suit  in  their  name,  to  obtain  a  removal  of  such 
curator. 

Attorney  for  absent  heirs  may  sue  for  removal  and  for  stata- 

tory  penalties. 

Suooesslon  ot  Townsend,  87  A.  406;  8aoo«Mion  of  ThompaooL,  ISA. 
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Of  the  Partition  of  Estates. 

1020.  Partition — ^Whenever  a  minor,  interdicted,  or  ab- 
sent person,  is  interested  in  the  partition  of  a  succession^ 
it  shall  be  made  by  judicial  authority. 

0.  p.  U6, 122»  162»  946, 968. 

L  Bepresentation  of  minors  in  partition : 

(a)  By  tutor,  when  the  portion  coming  to  the  minors  is 
not  to  be  divided. 

Snooesaion  of  Aguillard,  18  A.  97;  Hagan  ys.  Grimshaw,  IS  A.  B9L 

(b)  By  tutor  ad  hoc  to  each  minor,  when  the  interests  of 
the  minors  conflict. 

Succession  of  Story,  6  A.  208;  Gassen  vs.  Palfrey , 9  A.  060 ;  Met- 
calfe TS.  Alter,  81  A.  894;  Bnddeoke  vs.  Buddeoke,  81  A.  672. 

2.  Minors  are  necessary  parties. 

Ware  vs.  Yisrnes,  85  A.  288. 

8.  Representation  of  majors  in  partition : 

One  common  agent  can  not  represent  several  co-proprie* 
tors. 

Metcalfe  ys.  Alter,  81  A.  889. 

4.  Partition  by  private  sale  on  behalf  of  minors. 

See  Act  25  of  1878,  p.  47. 

1021.  Partition  Between  Heirs — Even  when  all  the 
heirs  are  of  full  age,  and  present,  or  represented  in  the 
State,  the  partition  shall  be  made  by  the  same  authority, 
if  one  of  them  refuses  the  partition,  or  they  can  not  agree 
upon  the  mode  of  making  it. 

1022.  Partition — ^Where  Made — All  partitions  of  suc- 
cession property  shall  be  made  by  the  court  of  probate  of 
the  place  where  the  succession  is  opened. 

O.  p.  162, 165. 

"Where  succession  is  closed  partition  suit  may  be  brought; 
ip^here  property  is  sitoated. 

Sucoestion  of  Bayley  ys.  Becnel,  80  A.  1065. 
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1033.  Right  to  Partition— Every  heir,  whether  of  full 
age,  or  minor,  may  force  his  co-heirs  to  a  partition. 

1024.  Petition  for  Partition— The  heir  desirous  of  ob- 
taining a  partition  shall  present  his  petition  to  the  ]U(^oi 
probate,  praying  that  his  co-heirs  may  be  cited  to  hear  the 
sentence  of  partition  and  the  mode  in  which  it  is  directed 
to  be  made. 

(A)  Who  may  initiate  partition: 

1.  Executors  and  administrators,  as  such,  can  not  pioToke 
partition  among  heirs. 

state  ex  reL  Moore  ys.  Jadge,  81  A.  802;  Saocession  of  DanM8&«,i 
A.  577. 

2.  Oo -lessees  may  sue  for  partition. 

Lewis  YS.  KlotE,  89  A.  266. 

(B)  Ckmiulation  with  ether  aotiona:  Partiiion  may  be  tmwMdi 

1.  With  demand  for  settlement  of  accoonts. 

Bayley  ys.  Beonel,  86  A.  778. 

2.  With  petitory  action. 

Morris  ys.  Lalaurie,  84  A.  304. 

1035.  Citation  to  Co-heirs~The  judge  of  probate,  to 
to  whom  this  petition  is  made,  shall  cite  to  appear  bcf(^ 
him  the  other  co-heirs,  although  all  or  any  of  them  bait 
their  residence  out  of  his  jurisdiction. 

0.  p.  164. 

« 

1026.  Service  of  Citations— The  sheriffs  of  the  fi* 
f erent  parishes,  to  whom  such  citations  are  directed,  sW 
serve  them  on  the  parties  concerned  residing  in  their  p*r- 
ishes,  and  return  them  with  their  report  to  the  court  whici 
issued  them,  in  the  same  manner  as  with  ordinary  cita- 
tions in  other  cases. 

C.  p.  186,  881 

1027.  Decree  of  Partition — At  the  expiration  oi  ^ 
time  allowed  for  answering  the  petition,  the  judge  sW* 
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decree  the  partition,  direct  the  manner  in  which  it  shall  be 
made,  and  refer  the  parties  to  a  notary  whom  he  shall  ap- 
point to  make  the  partition. 


I- 


Decree  of  partition : 

Has  fall  force  as  judgment :  Hence^ 

(a)  It  can  not  be  collaterally  attacked. 

Bayhi  vs.  Bayhi,  86  A.  529;  Paul  vs.  Lamothe,  86  A.  818;  Fowler 
▼8.  Gordon,  24  A.  270;  Estate  of  Ronton,  11  A.  621. 

(h)  It  can  be  annulled  only  by  direct  action  by  petition 

and  citation. 

Woolfolk'vs.  Woolfolk,  80  A.  146;  but  see  Tureaud  vs.  €tox,  21 
A.  266. 

1028.  Proceedings  Before  Notary — If,  in  the  course  of 
the  proceedings  before  the  notary,  any  controversy  should 
arise  between  the  parties,  the  judge  shall  decide  on  it  in 
a  summary  manner,  on  motion  by  the  first  party  applying 
to  him,  and  on  giving  notice  to  the  other  parties  and  a 
reasonable  time  for  them  to  answer. 

C.  p.  1034. 

(A)  DiatHngaa  tssueSj  when: 

Where  one  party  refuses  to  produce  property  to  be  partitioned, 
a  distringas  will  issue. 

C.  p.  636;  Traverso  ys.  Bow,  U  L.  497. 

fB)  Forms  prescribed  in  code  wiU  be  foUowed,  but  are  not  sacra - 

mental  when  inapplicable, 
Paul  TS.  Lamothe,  86  A.  318. 

CO  Inventory — when  not  necessary : 

1.  When  there  is  only  one  peice  of  property  to  be  partitioned.. 

Paul  TS.  Lamothe,  86  A.  818. 

2.  Where  co-owners  are  not  co-heirs. 

Paul  TS.  Lamothe,  86  A.  818. 

D)  Rulings  of  court  interlocutory, 

Marlonneauz  vs.  Marionneaux,  28  A.  892. 

1029.   Homologation — ^When  the  partition  is  completed 
y  the  notary,  any  person  interested  may  deposit  a  copy 
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of  the  proceedings  on  it,  in  the  office  of  the  court  whick 
directed  it,  and  may  move  that  his  co-heirs  shall  be  called 
to  state,  within  ten  days  after  service  of  the  order  oi 
them  for  that  purpose,  any  reasons  that  they  may  have 
why  the  partition  shall  not  be  homologated. 

1.  Homologation  essenMal  if  there  are  minora. 

Bom  ys.  Woodham,  24  A.  487. 

2.  Homologation  corrected  only  by  appeal  or  action  of  wdmif. 

Saooettloa  of  Peret,  as  A.  158;  Woolfolk  ts.   Woolfolk,  M  A.  M; 
Ihitoar  TS.  Latour,  8  L.  668. 

3.  Proceedings  after  homologation : 

Parties  may  be  ruled  to  take  part  in  partition  of  foitte 

SSoOliB* 

Wilder  YS.  Petty,  U  A.  709. 

1030.  Opposition  to  Homologation — If  the  co-heirs  havt 
any  objections  to  the  manner  in  which  the  partition  was 
made,  they  shall  make  opposition  in  writing  to  the  homolo- 
gation prayed  for,  within  the  time  above  allowed,  statu^ 
the  errors  or  irregularities  of  which  they  have  to  compUa 
in  said  partition. 

<affOimd«  for  oppoHng : 

1.  That  minor  not  properly  represented. 

Saooeetion  of  AguiUard,  IS  A.  97. 

2.  That  immovables  sold  for  less  than  their  appraised  tsIh- 

Ventreet  ys.  Brown,  80  A.  1012. 

1031.  Supplemental  Partition — ^When — If  the  judge  a^ 
^ider  the  opposition  well  founded,  in  part  or  in  whok,  ke 
shall  order  that  the  partition  be  rectified,  and  shall  refertke 
parties  to  the  same  or  another  notary  whom  he  shall  ap- 
point, who  shall  prepare  a  supplementary  act  of  partitka, 
in  conformity  with  the  judge's  decision,  a  copy  of  wbick 
shall  be  on  the  files  of  the  court,  as  well  as  the  act  at 
partition. 

Z032.  Confirmation  of   Partition — ^If  the  judge 
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aiders  the  opposition  of  the  co-heirs  unfounded,  he  shall 
<onfirin  the  act  of  partition,  and  it  shall  become  final  be- 
,    tween  the  parties,  provided  the  legal  formalities  have  been 
•observed. 

SEonoN  n. 

Of  the  Proceedings  in  Relation  to  All  Actions  Brought  in 
the  Parish  Courts^  as  Courts  of  Probate. 

1033.  Probate  Courts — Citation — Whenever  a  pro- 
•ceeding  is  commenced  in  the  said  courts  by  citation,  and 
no  shorter  time  has  been  fixed  by  law,  the  defendant  shall 
have  the  same  to  appear  in  and  answer,  as  in  the  ordinary 
^ibunals  of  original  jurisdiction. 

0.  p.  180, 996. 1028;  18  A.  166. 

Citation  not  required  in  rules,  as  in  rule  by  mortgage  creditor 
of  deceased  to  sell  mortgaged  property;  service  of  rule 
sufficient. 

Saooession  of  Porter,  6  B.  96;  MoKeever  vs.  Keys,  5  B.  61. 

1034.  Summary  Decision — Whenever  it  is  said  in  this 
title,  that  a  cause  shall  be  decided  in  a  summary  manner, 
the  judge  shall  pronounce  upon  it  with  the  greatest  prac- 
ticable celerity,  giving  it  a  preference  over  all  other  peti- 
tions to  which  the  law  has  not  afforded  the  privilege  of  a 
-sunimary  process. 

O.  p.  754, 767, 1028;  Caldwell  vs.  Glenn,  6  B.  9. 

1035.  Term  of  Parish  Courts — The  parish  judges  of  the 
%several  parishes  shall  hold  a  regular  term  of  their  several 
courts  every  two  months,  except  in  the  parish  of  Jeffer- 
son, the  parish  judge  of  which  parish  shall  hold  his  court 

-open  daily,  legal  holidays  only  excepted,  for  the  trial  of 
.3.11  classes  of  causes  of  which  they  may  have  jurisdiction. 
JTudges  of  said  courts  shall  have  the  right  to  fix  the  months 
.a.nd  days  of  commencement  in  which  said  courts  shall  sit, 
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and  to  change  the  time  from  one  month  to  another,  when 
in  their  judgment  the  public  interest  may  require  it 

The  parish  courts  of  the  several  parishes  shall  hold  a 
term  of  court  each  month,  and  shall  fix  the  day  of  com- 
mencement thereof  corresponding  with  the  day  of  4e 
commencement  of  the  court  in  the  preceding  month  in 
which  said  court  does  not  hold  a  term,  for  the  trial  of  all 
causes  of  which  it  may  have  jurisdiction,  for  the  trial  of 
probate  causes,  and  the  disposition  of  such  probate  busi- 
ness as  require  to  be  done  in  open  court. 

(Inoperative.) 

Constitution,  Art.  80,  Act  1880,  No.  7. 

1036.  No  Jury  in  Probate  Courts — ^AU  causes  tried  b^ 
fore  a  court  of  probate  shall  be  decided  without  the  inter- 
vention of  a  jury,  even  if  the  parties  should  wish  for  one. 

No  jury  allowed : 

1.  In  probate  court. 

Devall  TS.  Sucoesston  of  Watterson,  18  A.  13S. 

2.  In  oppositions  to  prooes  verbal  of  deliberatioiis  of  cred- 
itors. 

Gulon  TB.  Creditors,  19  A.  81. 

1037,  Powers  of  Probate  Courts — Courts  of  probtte 
have  power  to  issue  orders  of  arrest,  attachments,  seques- 
tration, writs  of  distringas,  provisional  seizure,  executioo 
and  injunction,  in  all  cases  where  they  may  be  necessary 
and  proper;  to  compel  the  attendance  of  witnesses;  to 
issue  commissions  for  taking  their  depositions;  toappoiQ^ 
experts,  auditors,  arbitrators;  to  compel  parties  or  oth^ 
individuals  to  produce  title  deeds,  papers,  or  other  objects 
which  may  be  in  their  possession;  to  punish  contempts «^ 
their  authority,  as  other  judges  may;  and,  in  short,  to  ex- 
ercise all  such  other  powers  not  enumerated  in  this  titk 
as  may  be  necessary  to  enforce  their  jurisdiction,  and  tier 
also  have  other  powers  specially  granted  them  by  law- 

C.  p.  131  et  seq.,  210,  239,  248,  269,  280,  296,  425,  441,  471,  641, 917, 918. 
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Probate  court  htu  power : 

1.  To  sequester  papers  belonging  to  succession. 

0>rdes  vs.  Olarke,  1  R.  271. 

2.  To  determine  question  of  title  arising  collaterally  and  the 
examination  of  which  is  necessary. 

Babln  vs.  Nolan,  4  B.  279;  5  N.  S.  217; «  N.  8.  296;  8  N.  8.  465;  12  L.  216;  17 
L.249. 

1038.  Calling  Creditors  Together — Courts  of  probate 
may  call  meetings  of  the  creditors  of  such  successions  as 
are  administered  under  their  authority,  when  the  curators 
or  executors,  or  other  administrators  of  successions,  think 
such  meetings  necessary  to  ascertain  the  wish  of  the  cred- 
itors with  regard  to  the  manner  of  selling  the  property. 

C.  p.  1054. 

Courts  may  but  need  not  call  creditors  together. 
Suocesslon  of  Stone,  81  A.  814. 

1039.  Homologation  of  Deliberations — Courts  of  pro* 
bate  may  homologate  the  deliberations  of  such  creditors 
in  the  same  manner  as  is  done  in  cases  of  bankruptcy, 
and  may  pronounce  summarily  on  such  opposition  as  shall 
be  made. 

C.  p.  1034. 

1.  Homologation  of  deliberations  of  creditors  essential,  else 

sale  null. 

NtJa  Ts.  Fontenot,  2  A.  782. 

2.  Opposition  tried  sumnarily  and  without  jury. 

Guion  YB.  Guion,  19  A.  b2. 

1040.  Adopting  Rules — Courts  of  probate  may  adopt 
such  rules  of  proceeding  as  they  may  think  proper  in 
cases  not  provided  for  by  the  present  title,  provided  they 
be  not  incompatible  with  what  is  here  contained. 

1041.  Can  Not  Issue  Habeas  Corpus,  Mandamus,  etc. — 
But  judges  of  probate  can  not,  as  such,  grant  writs  of 
habeas  corpus^  or  issue  any  of  the  mandates  mentioned  in 
the  tenth  chapter  of  the  first  title  of  this  second  part. 

C.  p.  791,  792,  786, 878. 
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1043.  Testimony  of  Witnesses — The  testimony  of  wit- 
nesses in  causes  before  the  courts  of  probate  shall  be 
taken  in  writing,  and  annexed  to  the  record,  and  a 
list  shall  be  made  of  such  documents  as  are  produced 
by  the  parties,  and  are  not  annexed  to  the  record,  that 
they  may  be  read  on  the  appeal. 

O.  p.  601.  602,  1129. 

1.  Where  on  the  homologfttion  of  an  account,  opposed  or  not 
opposed,  evidence  is  not  taken  down,  case  will  be  remanded 

Soooesslon  of  DorrlUe,  37  A.  131 ;  Saooession  of  Boss,  21  A.  5U ;  Tbosp^ 
kins  T8.  Benjamin,  16  L.  197;  Grabam*8  Heirs  ts.  Graliain's  Adnli- 
istrator,  16  L.  201;  DeArmas  ts.  DeArmas,  IT  L.  115;  Saeeesiioa  of 
BeeTes,  S  A.  654;  Pargoud  vs.  Breard,  4  A.  617;  Sooeession  of  Laave. 
6  A.  629;  Soooession  of  Bellooq,  28  A.  1S6;  Saooession  of  Cloney.B 
A.  828. 

Bat  in  ordinary  cases,  the  principle  is  weU  settled  that  tbe 
Supreme  Oonrt  wiU  presume  that  the  judgment  of  thft 
lower  court  was  based  on  sufficient  evidence. 

Graham  ▼s.BIoe,  23  A.  893;  Simmons  ts.  Howmrd,  33  A.  504;  SmiA 
▼s.  New  Orleans,  21  A.  20;  Johnson  ts.  Spearing,  U  L.  IS; 
Gooley  vs.  Broad,  29  A.  75. 

2.  Appellant  should  see  that  record  contains  aU  the  eyideaet 
on  which  case  was  tried. 

Maglolre  vs.  Barbln,  25  A.  667. 

And  party  to  suit  should  instruct  clerk  to  take  eTideneo 
in  writing. 

Bowman  vs.  Janes,  6  L.  124. 

B.  The  above  required  depositions  of  witnesses  can  not  be 
used  subsequently  when  attendance  of  the  witoeeses  eii 
be  procured. 

Pinnell  vs.  Sortber,  1B.8;6N.  &a6S;6L.856. 

1043.  Appeals,  New  Trials,  etc. — ^The  rules  relative  » 
exceptions  to  the  judge's  opinions  on  such  points  of  law 
as  are  submitted  to  him,  to  the  mode  of  demanding  and 
granting  a  new  trial,  of  signing  the  final  judgment,  of  ap- 
pealing from  it,  giving  security  on  such  appeal,  taking  i 
copy  of  the  record  and  filing  it  in  the  appellate  court,  aad 
of  citing  the  appellee,  are  in  those  cases  where  the  appeal 
lies  directly  to  the  Supreme  Court,  the  same  as  are  pro- 
vided for  the  district  court. 

a  F.  487,  546,  567, 664, 675, 686. 
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1044.  Pleadings  and  Orders — ^All  the  rules  concerning 
pleadings  and  orders  which  are  required  to  be  in  English 
only,  before  the  other  tribunals,  as  provided  in  the  first 
title  of  this  part,  shall  prevail  also  in  the  courts  of  probate. 

0.  p.  172, 179. 

1045.  Duty  of  Clerks — ^The  clerks  of  the  courts  of  pro- 
bate, in  parishes  where  there  are  no  registers,  and  the 
register  of  wills  for  the  parish  of  Orleans,  shall  keep  two 
records  in  the  same  form  as  is  directed  for  clerks  of  the 
<listrict  courts  of  the  State. 

0.  p.  776;  B.  S.  466,  474,  (M6. 

1046.  Duty  of  Register  of  Wills — The  register  of  wills 
of  New  Orleans  shall,  under  the  direction  of  the  judge, 
make  the  inventories  and  sales  of  succession  property, 
which  are  directed  by  law  to  be  made  by  the  courts  of 
probate,  independently  of  such  duties  as  they  have  to 
perform  in  common  with  other  clerks. 

1047.  Duty  of  Sheriffs — The  sheriffs  of  the   different 
parishes  shall  execute  all  the  orders,  judgments  and  de- 
crees rendered  by  the  court  of  probate  in  their  respective 
parishes,  and  shall  receive  the   same  emoluments  as  are 
.allowed  them  in  the  district  courts. 

O.  p.  760. 

1048.  Attendance  by  Sheriff  or  Deputy — The  sheriff 
shall  also  attend  or  send  one  of  their  deputies  or  con- 
stables to  the  courts  of  probate  which  shall  be  held  in 
their  parishes. 

O.  p.  920. 

1049.  Appeals  Direct  to  Supreme  Court — Appeals  shall 
be  carried  from  the  courts  of  probate  directly  to  the 
Supreme  Court,  in  all  probate  matters  when  the  amount 
in  dispute  shall  exceed  five  hundred  dollars,  exclusive  of 
interest. 

O.  p.  670, 874, 1061 ;  see  Art.  874  and  876  and  notes. 
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1050.  Appeals— Removal  of  Tutors — The  appeal  shiJ 
be  taken  in  the  same  manner  from  judgments  confirmiof 
or  removing  a  tutor  or  curator  of  a  minor,  interdicted  or 
absent  person,  or  a  vacant  estate  or  absent  heirs,  when  the 
value  of  the  succession  property  shall  exceed  the  sum  oi 
five  hundred  dollars,  exclusive  of  interest. 

C.  p.  580,  876, 1059;  see  a  P.  874  aod  notes. 

1 051.  Appeal  to  District  Courts — When  the  object 
in  dispute  or  the  property  of  the  succession  does  not 
amount  to  five  hundred  dollars,  but  exceeds  one  hundredr 
exclusive  of  interest,  the  appeal  from  the  courts  of  probate 
shall  be  carried  to  the  district  court,  within  the  jurisdic- 
tion of  which  the  court  of  probate  is  held. 

The  district  court  shall  proceed  in  the  same  manner  u 
is  prescribed  by  this  Code  in  relation  to  appeals  from  tk 
parish  to  the  district  court. 

0.  p.  668, 1049. 

1052.  From  Probate  Courts  in  Orleans — There  shaB 
be  no  appeal  from  the  decisions  of  the  court  of  probate 
for  the  parish  of  Orleans,  where  the  object  in  dispntic 
does  not  exceed  five  hundred  dollars. 

1053.  Payment  of  Privileged  Claims — When  a  judg- 
ment shall  be  rendered  for  a  sum  of  money  against  t 
curator  to  a  vacant  succession  or  absent  heirs,  or  against 
a  testamentary  executor  or  other  administrator,  saci 
administrator  shall,  within  three  days  after  the  jiw%- 
ment  has  been  notified  to  him,  if  he  has  a  suffides^ 
amount  in  his  hands,  discharge  the  amount  of  the  p^~ 
ment,  if  it  be  for  a  privileged  debt,  such  as  funeral  or 
law  charges,  or  others  of  that  kind,  which  are  lo  be 
paid  in  preference  to  all  others,  before  the  expiratioa  at 
three  months,  within  which   curators  of  the  estates 
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testamentary  executors  are  bound  to  make  payment  of 
the  debts  due  by  the  estate  which  they  administer. 

0,P.987. 

1054.  Payment  of  Ordinary  Claims — But  if  it  be  for  an 
ordinary  debt,  the  curator,  testamentary  executor,  or 
other  administrator,  can  not  be  compelled  to  pay  the 
amount  of  such  judgment,  until  after  the  expiration  of 
the  three  months  allowed  him  to  discharge  the  debts  of  the 
succession,  and  if  the  time  be  expired,  he  shall  pay  the 
amount  of  such  judgment  concurrently  with  the  other 
debts  of  the  succession,  by  applying  to  the  judge  of  pro- 
bate, who  appointed  him  for  a  convocation  of  the  credi- 
tors in  the  manner  prescribed  by  law,  that  he  may  dis- 
tribute among  them  the  sums  which  may  be  in  his  pos- 
session. 

O.P.966,]088,10<{9. 

Olaims  against  an   estate  most  be  paid  by  tableau  of  dis- 
tribution Bimoltaneonsly  with  other  creditors. 

state  ex  rel.  Gausson  ▼■.  Jadge,  31  A.  44. 

1055.  When  No  Funds  Exist,  etc — But  if  the  curator, 
•executor,  or  administrator  has  no  funds  in  his  hands,  he 
ahall  inform  the  sheriff,  when  the  judgment  is  notified  to 
him,  that  he  has  not  sufficient  funds  to  satisfy  it. 

See  Stephens  TS.  Stephens,  18  A.  4I6;  Suoeession  of  Phllbriok,  18  A.  220; 
Ohriatlan  vs.  Lassiter,  28  A.  576;  Lookhart  ts.  Wall,  14  A.  278;  Maraist  vs. 
Guilheau,  JO  A.  1091;  Fordys.  Kittrldge,  28  A.  118. 

1056.  Rule  on  Curator  or  Executor — The  party  ob- 
taining the  judgment  may,  thereupon,  make  a  motion  to 
the  court  that  the  curator  or  executor  shall  be  compelled 
to  prove  the  truth  of  his  declaration,  by  filing  in  court, 
i^thin  a  time  to  be  specified,  a  brief  statement  of  his  con- 
dition as  administrator  or  executor  with  regard  to  the  said 
succession. 

1057.  Execution  Against  Curator,  Executor,    or  Ad- 
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ministrator — If  the  curator,  testameatary  executor  or  ad- 
ministrator, refuses  or  neglects  to  pay  the  amoont  for 
which  judgment  has  been  rendered,  in  one  of  the  modes 
pointed  out  in  the  preceding  articles,  or  if  he  fails  to  prove 
that  he  has  no  funds  in  his  hands  belonging  to  the  succes- 
sion, the  party  in  whose  favor  the  judgment  was  rendered, 
may  take  out  an  execution  against  him,  under  whidi  his 
property,  to  a  sufficient  amount  to  pay  the  debt,  shall  be 
seized  and  sold. 

O.  p.  993, 994;  6 B.  68;  4  A.  488;  18  A.  863;  15  A.  651;  80  ▲.384;  4  A.  SOS. 


Where  administrator  makes  a  Y&gae  and  insufficient 
to  a  rule  taken  by  creditors  whose  claims  have  been  flzad 
by  a  final  judgment  upon  the  admimstrator'a  acoomii,  la 
execution  will  issue  against  him  personally. 

Saooesslon  of  Philbrlok,  18  A.  220;  Stephens  ts.  Stepbens.  IS  A.  4& 

1058.  Distringas — If  the  judgment  direct  that  some- 
thing shall  be  given  or  delivered,  or  that  something^ 
shall  be  done  or  refrained  from,  the  party  in  whose 
favor  it  is  rendered,  may,  on  the  curator,  executor,  or  ad- 
ministrator failing  to  satisfy  it  within  three  days  after  it  i» 
notified  to  him,  and  when  the  judgment  shall  have  ac- 
quired the  force  oi  res  judicata^  ohtain  an  order  todistraia 
the  property  of  such  administrator,  until  he  compBes 
with  the  judgment. 

C.  p.  636. 

1059.  No  Suspensive  Appeal — ^When — ^When  an  afq>eal 
is  made  from  a  judgment  appointing  or  removing  a  tolor 
or  curator  of  a  minor,  interdicted  or  absent  person,  or  of 
a  vacant  succession  or  absent  heirs,  or  other  adminis- 
trators of  successions,  such  appeal  shall  not  suspend  the 
execution  of  the  judgment,  but  it  shall  have  effect  provi- 
sionally, until  the  appeal  be  decided. 

a  p.  680, 1000. 

774 


JuiusDianoN  of  Justiobs  of  tbb  Pbaob.     1060-1061 


TITLE  IV. 


OF  PROCEEDINQS  BEFORE  JUSTICES  OP  THE  PEACE. 

CHAPTER  I. 

OF    THE    JURISDICTION    OF    JUSTICES    OF    THE    PEACE     IN 

CIVIL   MATTERS. 

1060.  Justices  of  the  Peace — ^Jurisdiction — ^Justices  of 
the  peace  have  jurisdiction  both  in  civil  and  criminal  mat- 
ters. It  is  their  civil  jurisdiction  which  is  treated  of  in 
the  present  title. 

L  Oity  courts  of  New  Orleans. 

See  Acts  45  and  67  of  1880 ;  Act  22  of  1888 ;  State  ex  rel.  Freret  ys.  Jadffe» 
42  A.  78;  State  ex  rel.  Oarl  vs.  Jadge,  87  A.  880;  State  ez  reL  Fred- 
ricks  ▼■.  Judge,  88  A.  146 ;  State  ex  rel.  Bothang  ys.  Judge,  84  A.  1148. 

2.  Justices  subject  to  supervisory  jurisdiction  of  Supreme 
Court. 

Art.  90,  Constitution;  State  ex  rel.  Montague  vs.  Ooquillon,  85  A.  UOL 

8.  Where  court  held.  Can  not  be  held  in  any  building  where 
liquors  are  sold. 

Act  9  of  1890. 

4.  Action  lies  for  damages  against  justice  acting  beyond 
jurisdiction  from  arbitrary,  malicious  or  oppressive  motivee. 

Kstopinal  ys.  Feyroux,  87  A.  497 ;  Maquln  vs.  HugHes,  13  A.  281 ;  Buquet 
▼s.  Watklns,  1 L.  181 ;  Bore  vs.  Bush,  6  N.  S.  1. 

6.  Justice  has  no  jurisdiction  to  enforce  penalties  for  violation 
of  parochial  ordinances  by  criminal  proceedings  inaugurated 
by  affidavit  and  arrest. 

Long  ys.  Justice,  44  A.  949;  Board  of  Health  ys.  Justice,  45  A.;  84  A. 
646;  Parish  of  St.  Landry  ys.  Block,  45  A.  1090. 

io6i.  Original  Jurisdiction — ^Justices  of  the  peace  have 
an  exclusive  original  jurisdiction  in  all  civil  cases  here- 
after expressed. 

Constitution  1879,  Arts.  125, 126. 

Justice  has  Jurisdiction  to  enforce  performance  of  road  duty* 

Aet  113  of  1880;  42  A.  1190. 
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1062.  Civil  Jurisdiction— With  regard  to  the  cnnl 
jurisdiction  of  justices  of  the  peace,  three  things  are  to 
be  considered: 

1.  The  value  of  the  object  in  dispute; 

2.  The  nature  of  the  case  submitted  to  them; 

3.  The  domicile  of  the  defendant. 

1063.  Jurisdiction — ^Extent — ^Justices  of  the  i>eace  may 
pronounce  judgment: 

1.  On  all  claims  for  sums  of  money,  by  whatever  rigbt 
they  are  claimed,  whether  as  debts,  damages,  fines  or 
taxes; 

2.  On  all  claims  for  the  restitution  of  movable  property; 
But  in  neither  case  have  they  any  jurisdiction,  when  the 

value  in  dispute  exceeds  the  sum  fixed  in  the  two  follow- 
ing articles. 

O.P.  tu. 

1064.  Not  Exceeding  $100 — ^Justices  of  the  peace, 
throughout  the  State,  have  cognizance  of  all  cases  of  the 
nature  of  those  described  above,  where  the  matter  in  di»- 
pute  does  not  exceed  the  sum  of  one  hundred  dollars,  ex- 
clusive of  interest. 

See  ConttitQtIon  1879,  Arts.  125, 126, 185;  Fredriokt  ▼■.  Ja<Ure.  SS  A.  lA. 

1065.  May  Employ  Sheriff — ^Justices  of  the  peace  ia 
tjie  parish  of  Orleans,  and  throughout  this  State,  are  au- 
thorized to  employ  either  the  sheriff  or  his  deputy  to  ex- 
ecute all  orders,  citations,  summons,  seizures,  and  writs, 
as  well  in  criminal  as  in  civil  cases. 

Const  itution.  Art.  M5. 

Justice  may  employ  sheriff  when  constable  is  sick  or  nnaUe 
to  act. 

Act  110  of  1888,  p.  174. 

1066.  Parish  Courts — Parish  courts  have  conciurent 
jurisdiction  with  the  justices  of  the  peace  in  all 
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when  the  amount  in  controversy  is  more  than  twenty-five 
dollars  and  less  than  one  hundred  dollars,  exclusive  of 
interest. 

(Inoperative.) 

1067.  Amount  in  Dispute— Test — To  ascertain  the 
amount  in  dispute  before  justices  of  the  peace,  regard 
must  be  had  to  the  demand,  without  considering  interest 
and  charges  which  may  enlarge  the  sum. 

8ee  Tests  of  Jurisdiction,  O.  P.  875,  anU. 

1068.  Jurisdiction — ^Immovables — Justices  of  the  peace 
have  no  jurisdiction  when  the  right  of  property  or  the 
possession  of  an  immovable  is  called  in  question,  although 
the  amount  of  the  demand  may  not  exceed  the  sum  of 
which  they  are  allowed  to  take  cognizance. 

1.  Justices  have  no  jorisdiction  where  right  of  property  in  or 

possession  of  an  immovable  is  called  in  question  except  in 

relation  to  landlord  and  tenant. 

state  ex  rel.  Bothang  ys.  Voorhtes,  84  A.  1143;  State  ex  rel.  Lewis  ys. 
Judge,  86  A.  UIO;  Haygheys.  Brinkman,  84  A.  1179;  State  ez  rel. 
Fredrloks  ts.  Judge,  88  A.  146;  State  ez  rel.  Bulsson  ts.  Judge,  88  A. 
419;  State  ez  rel.  Butherford  ys.  Judge,  16  A.  660. 

2.  And  Justice  or  city  court  has  jurisdiction  in  suit  for  rent  or 
possession  brought  by  heir  of  deceased  lessor  to  whom  the 
property  had  fallen  as  his  portion. 

state  ez  rel.  LeBIano  ys.  Judge,  41  A.  964. 

A.  Lessee  can  not  raise  question  of  title. 

Fhelps  ys.  Taylor,  »  A.  686;  8  B.  313;  10  A.  632;  6  B.  139;  3B.  461;  17 
A.  164. 

1069.  Territorial  Jurisdiction — In  civil  cases  within 
tfieir  competence,  justices  of  the  peace  can  only  cite  be- 
fore them  such  persons  as  are  domiciliated  or  residing 
-within  the  limits  of  their  jurisdiction,  or  strangers  who 
may  chance  to  be  there. 

In  this  case  the  term  strangers  applies  to  such  as  have 
no  domicile,  or  fixed  place  of  residence  in  the  State;  pro- 
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vided,  that  courts  may  issue  their  commission  to  any  mag- 
istrate of  the  parish,  wherein  a  witness  shall  reside,  to  ex- 
amine such  witness  and  receive  liis' deposition. 

a  p.  166,  No.  d. 

(A)  Ju9Uee9  can  not  cUe  before  thempermmM  not  remidingwOkm 
lirmiU  of  their  JuriadioUon. 

Thus  police  jury  can  not  be  saed  before  any  justice,  not  6ff«D 
before  him  within  whose  ward  police  jnry  meets. 

BerthaudTS.  Police  Jury,  7  S.  660;  bat  aea  eonlra  Police  Jnyn. 
Judge,  41  A.  408. 

(B)  ExeeptionB  to  rule  Hated  in  text: 

1.  Police  jnry. 

state  ez  reL  Police  Jury  yb.  Judge,  41  A.  406. 

2.  Corporation  committing  trespass  resulting  in  dainage6. 

Act  7  of  1888,  p.  7. 

(a)  Act  7  of  1888  is  constitutional. 

state  ex  rel.  B.  B.  Co.  ts.  Justice,  41  A.  1094. 

(h)  Rule  was  otherwise  prior  to  Act  7  of  1888. 
State  ex  reL  S.  B.  Co.  ts.  Justice,  89  A.  990. 

X070.  Territorial  Limits — ^Justices  of  the  peace  shaE 
not  hold,  exercise,  or  entertain  jurisdiction  in  any  dvii 
matter  where  the  defendant  does  not  reside  within  the 
limits  of  his  ward.  In  cases  where  there  is  no  justice  of 
the  peace  resident  in  any  ward,  where  he  is  absent,  or 
where  there  exists  some  legal  ground  for  his  recusatioB, 
then  the  nearest  justice  of  the  peace  to  the  residence  ol 
the  defendant  may  exercise  jurisdiction. 

1071.  No  Appeal— When — ^Justices  of  the  peace  deckk 
without  appeal,  on  all  demands,  within  their  competeBCt. 
where  the  principal  of  the  demand  does  not  exceed  tet 
dollars,  exclusive  of  interest. 

On  all  judgments  exceeding  this  sum,  an  appeal  is  ^ 
lowed  to  the  parish  courts,  in  the  manner  hereafter  pro- 
fided. 

a  p.  lOM;  Oonttltalloii  1179,  Art  111. 
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X072.  When  of  Kin,  Allied,  etc. — ^Recusation — If  a  jus- 
tice of  the  peace  before  whom  an  action  is  brought,  is  of 
kin  or  allied  to  one  of  the  parties,  he  may  be  challenged 
by  the  other,  and  in  that  case  he  shall  send  the  cause  to 
be  tried  by  the  justice  of  the  peace  living  nearest  to  the 
domicile  or  usual  place  of  residence  of  the  defendant. 

0  p.  837. 

CHAPTER  II. 

OF  THB  MODE  OF  TRIAL  BBPORB  JUSTICES  OF   THE    PEACE. 

1073.  Pleas  Verbal — ^The  claim,  the  answer,  and  the 
other  proceedings  in  causes  brought  before  justices  of  the 
peace,  are  made  verbally,  and  there  are  no  written  acts 
but  such  as  are  expressly  required  by  the  present  title. 

C.  p.  159. 

1074.  Justice's  Record — To  preserve  a  record  of  what 
takes  place  before  them,  justices  of  the  peace  shall  keep 
a  bound  book,  in  which  they  shall  set  down  in  the  order 
of  date  the  different  causes  which  are  brought  before 
them,  and  in  this  record  they  shall  state: 

1.  The  title  of  the  suit,  that  is,  the  names  of  the  plain- 
tiff and  defendant; 

2.  The  object  and  the  amount  of  the  demand,  if  it  be  a 
sum  of  money  which  is  claimed ; 

3.  The  date  of  the  citation  and  the  service  of  it; 

4.  The  answer  of  the  defendant,  if  he  appears,  and  hia 
non-appearance,  if  he  makes  default; 

5.  The  names  of  the  witnesses  produced  by  both  par- 
ties; 

6.  The  date  of  the  judgment  and  its  substance,  which 
shall  be  written  in  full ; 

7.  The  date  of  the  appeal,  if  one  has  been  taken. 

Jostice'B  record  oontrolB  where  its  entries  are  disputed. 

state  ex  reL  E.  B.  Co.  tb.  Jostioe,  48  A.  178;  40  A.  116;  State  ez  HL 
Began  ts.  Jodge,  86  A.  977. 
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1075.  Forms  Not  Essential — The  formalities  required 
above  in  the  mode  of  keeping  the  record  are  not  indis- 
pensable, and  their  omission  does  not  nullify  the  proceed- 
ings. 

1076.  Copy  of  Record — But  when  such  record  is  r^o- 
larly  kept,  a  copy  of  it  certified  by  the  justice  shall  be  ad- 
mitted in  evidence  on  the  appeal,  with  respect  to  the 
facts  which  are  declared  in  it. 

1077.  Bntries  in  Record — ^When  a  suit  is  instituted  be- 
fore a  justice  of  the  peace,  he  shall  make  a  note  in  his 
record,  of  the  date  and  nature  of  the  demand,  and  shall 
immediately  prepare  a  citation  setting  forth  the  amoant 
and  nature  of  the  demand,  to  call  the  defendant  before 
him  to  answer  said  demand,  and  he  shall  deliver  the  said 
citation  to  any  constable  of  the  parish, .  that  it  may  be 
served  on  the  defendant. 

1078.  Citation — Service — The  constable  to  virhomthe 
citation  is  delivered  shall  serve  it  on  the  defendant  bj 
delivering  said  citation  to  him,  or  by  leaving  it  at  his  usual 
place  of  residence,  with  a  person  of  the  house,  i^ho  shall 
appear  to  be  fourteen  years  old. 

1079.  Service  on  Mariner — If  the  defendant  be  a  mariner, 
or  person  employed  on  board  a  ship  or  other  vessel,  and  ha 
no  other  known  place  of  residence  but  said  ship,  the  con- 
stable may  serve  the  citation  by  delivering  it  to  him  is 
person,  or  by  leaving  it  on  board  with  some  person  of  tbe 
crew  whom  he  shall  judge  to  be  above  the  age  of  f ouiteea 
years. 

io8o.  Return  of  Service — ^The  constable,  after  servkg 
the  citation  on  the  defendant,  shall  return  in  writiiig  to 
the  justice  the  date  and  manner  of  the  service,  and  tbe 
justice  shall  make  an  exact  statement  of  it  in  his  record. 

a  p.  300,  Ml. 
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io8i.  Constable  Witness — ^When — If  any  dispute  arise 
concerning  the  fact  of  such  service,  or  its  date,  the  con- 
stable shall  be  a  competent  witness. 

1082.  Answer — ^When — ^The  defendant  thus  cited,  shall 
only  be  obliged  to  appear  and  answer  to  the  action,  the 
day  after  the  service  of  the  citation,  if  he  reside  or  hap- 
pens to  be  in  the  city  or  precincts  of  New  Orleans,  or 
within  ten  days  after  such  service,  in  other  parts  of  the 
State. 

State  ex  rel.  Montagae  ts.  OoquiUon,  86  A.  1102. 

G.  P.  1082  is  amended  by  Act  16  of  1894  so  as  to  give  defend- 
ant in  Orleans  three  days,  and  in  country  ten  days,  to  an- 
swer. 

1083.  Recording  Answer — When  the  defendant  appears, 
the  justice  shall  record  his  answer,  and  if  he  declines  the 
jurisdiction  or  pleads  compensation,  mention  shall  be 
made  of  such  pleas. 

1084.  Trial — Continuance — If  both  parties  are  ready  to 
try  the  cause,  the  judge  may  proceed  to  the  hearing,  oth- 
erwise the  justice  shall  fix  such  a  day  and  hour  as  he 
thinks  proper,  allowing  sufficient  time  to  the  parties  to 
summon  their  witnesses,  if  it  be  necessary. 

1085.  Trial — ^Waiting — Non-Suit — ^Judgment — If,  at  the 

time  fixed  for  the  hearing  of  the  cause,  one  of  the  parties 

fails  to  appear,  the  justice,  after  the  lapse  of  an  hour,  if 

the  party  reside  in  town,  or  after  waiting  an  hour  longer 

if  they  reside  in  the  country,  shall  discharge  the  defendant 

-with  costs,  if  it  be  the  plaintiff  who  makes  default;  and  if 

it  be  the  defendant,  the  justice  shall  proceed  to  hear  the 

plaintiff's  testimony,  and  if  he  find  the  claim  to  be  well 

founded,  he  shall  grant  a  judgment  by  default  against  the 

defendant,  which  may  be   carried  into   execution   three 

days  after  being  notified  to  him. 
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1.  Jnsttce  most  wait  two  hours  when  defendant  reridee  in  thi 
country. 

State  ex  reL  Montagiiie  ts.  OoqatUon,  K  A.  1108. 

2.  Prior  default  not  necessary. 

state  ex  reL  B.  B.  Oo.  TS.  Joatice,  48  A.  177. 

8.  And  when  plaintiff  fails  to  appear  only  proper  judgment  ii 
non-snit  where  there  is  no  reconventional  demand.  Jodg* 
ment  for  specific  sum  for  costs  is  improper. 

state  ex  rel.  Henderson  ts.  Jostioe,  «0  A.  21;  30  A  337;  31.01; <  A. 
176;  lA  A.  2»;  O.  P.686. 

io86*  Hearing  Cause — If  the  two  parties  appear  at  the 
time  appointed,  the  justice  shall  immediately  proceed  to 
hear  them  and  to  render  judgment,  and  in  this  case  the 
judgment  may  be  executed  without  being  notified. 

Judgment  can  not  exceed  amount  claimed  or  go  beyond  peti- 
tion. 

17  A.  66;  23A.  6S;  80A.  786. 

1087.  Party,  Special  Attorney  or  Lawyer— The  partiei 
may  appear  before  the  justice  either  in  person,  or  by  i 
special  attorney,  or  by  a  lawyer. 

1088.  Party  as  Witness — At  the  time  of  trial,  or  before, 
each  party  may  call  on  the  other  to  testify,  on  oath,  on  the 
matters  in  dispute  between  them,  and  the  justice  may  re- 
ceive their  declaration  in  writing,  and  annex  it  to  the 
record,  after  having  caused  it  to  be  signed  by  the  party 

attesting,  or  his  mark  made,  if  he  can  not  write. 
0.  p.  347. 

1089.  Plea  to  Jurisdiction — ^Appraisement— If  the  soi 
be  in  revendication  of  a  movable  object,  and  the  defencUs^ 
pleads  to  the  jurisdiction  of  the  justice  of  the  peace,  o> 
the  ground  that  the  thing  claimed  is  beyond  the  value  ot 
which  he  has  cognizance,  the  judge  shall  cause  it  to  be 
appraised  by  two  persons  selected  by  the  parties  aw 
sworn   by  him,  who  shall   make   their  appraisement  « 
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writings  and  according  to  such  appraisement  the  justice 
shall  determine  whether  he  be  competent  or  not.  If  one 
of  the  parties  refuse  to  name  an  appraiser,  the  justice 
shall  appoint  one  for  him,  and  shall  also  appoint  an 
umpire* if  the  two  first  can  not  agree  in  the  appraise- 
ment. 

1090.  Appeal — ^The  party  considering  himself  injured 
by  the  judgment  may  appeal  from  it,  on  declaring  such 
his  intention  to  the  justice,  without  presenting  any  petition, 
and  the  justice  shall  note  the  time  of  such  appeal,  and 
take  from  the  appellant  such  security  as  the  case  re- 
quires. 

1091.  Compensation — If  the  defendant  has  pleaded 
compensation,  the  justice  shall  admit  the  plea,  if  the 
amount  pleaded  be  a  liquidated  sum,  or  can  be  proved 
'without  retarding  the  decision  of  the  cause ;  and  if,  under 
this  plea,  the  defendant  is  only  indebted  for  a  balance, 
the  justice  shall  give  judgment  for  such  balance  only,  and 
the  defendant  shall  pay  the  costs,  unless  he  had  offered 
to  pay  such  balance. 

1092.  Compensation — Costs — But  if  the  defendant,  on 
pleading  compensation,  has  offered  to  pay  the  balance 
which  he  considers  due,  by  depositing  it  in  the  hands  of 
the  justice,  the  defendant  shall  only  pay  costs  up  to  the 
time  of  such  offer,  and  the  plaintiff  shall  bear  the  expenses 
Bubsequently  incurred. 

of  oompenwiion  : 

1.  What  may  be  pleaded  in  compensation: 

(a)  Acknowledged  accoont,  note,  bond  or  judgment,  even 
when  devolntively  appealed  from. 

Sandel  ts.  George,  18  A.  536. 

(b)  Bat  not  when  appeal  is  sospensive. 
Kemlan  vs.  Hills,  12  B.  876;  Benton  ts.  Roberts,  2  A.  243. 
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2.  What  may  not  be  pleaded  in  compensation : 

(a)  Claims  for  services  rendered  when  no  amount  was 
agreed  upon. 

Berens  vs.  Ker,  38  A.  96. 

(b)  A  mere  moral  obligation. 

Fowler'8  Saooession,  27  A.  218. 

3.  Plea  special. 

Bablman  tb.  Smith,  15  A.  670. 

4.  Effect  of  plea.     It  admits  correctness  of  plaintiff's  deinan(L 

Ashley  T8.  Sholars,  22  A.  442;  Normaad  ts.  Edwards*  23  A.  42. 

1093.  Compensation — Reconvention — Balance — If  the 

compensation  pleaded  exeeds  the  demand,  the  justice,  if 
he  considers  the  plea  to  be  rightly  made,  shall  render 
judgment  in  favor  of  the  defendant,  if  he  prays  it  for  the 
excess  of  the  debt  pleaded  in  compensation  over  that  on 
which  the  demand  was  founded,  and  the  plaintiff  shall 
pay  the  costs. 

1094.  Prior  Tender — If  it  be  proved  to  the  justice  that 
before  the  commencement  of  the  suit  the  defendant  has 
offered  to  the  plaintiff,  in  the  presence  of  a  credible  wit- 
ness, to  pay  the  sum  or  thing  claimed  by  him,  the  justice, 
in  pronouncing  judgment  in  favor  of  the  plaintiff,  shall 
sentence  him  to  pay  the  costs,  and  shall  allow  him  no  in- 
terest, except  such  as  had  accrued  before  the  offer. 

1.  Effect  of  plea  of  tender: 

Plea  of  tender  admits  plaintiff's  right  of  action  pro  tanttK 

Dcvis  TS.  Millaudou,  17  A  97. 

2.  Inconsistency  with  other  pleas :  Plea  of  tender  inconsistent 
with — 

(a)  General  issue. 

Davis  TS.  Mlllaudon,  14  A.  808. 

(b)  Prescription. 

WhltwQith  vs.  Fergason,  18  A.  602 ;  Ins.  Oo.  ts.  Pike,  S4  A.  825. 

1095.  Costs — Except  in  the  cases  where  offers  have 
been  made,  as  provided  above,  the  party  cast  shall  always 
pay  the  costs,  although  the  judgment  be  for  a  smaller  sum 
than  was  claimed. 

O.  I».  M9, 662. 
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CHAPTER  III. 

0^   CARDERS   WHICH   JUSTICES   OF   THE   PEACE    MAY    MAKE 
IN   SUITS    COMMENCED   BEFORE   THEM. 

J  096.  Conservatory  Writs — In  causes  within  their 
jurisdiction,  justices  may  issue  orders  of  arrest,  injunction, 
attachment,  sequestration  and  provisional  seizure,  ac- 
cording to  the  rules  hereafter  provided. 

0.  p.  209. 

(A)  Writs  may  isatie  on  Sundays, 

Let  96  of  1890»  p.  115. 

(Bf  Injunction. 

1.  Writ  may  issue  in  all  proper  cases  within  jorisdiction  of 
jQstiee. 

Gonzales  vs.  Tax  Collector,  30  A.  1085. 

2.  Writ  will  not  issue : 

(a)  When  act  is  already  accomplished. 

26  A.  604;  81  A.  105. 

(h)  When  threatened  act  will  not  cause  irreparable  injury, 
and  an  injury  is  not  irreparable  which  can  be  compen- 
sated by  damages. 

Crescent  City  Live  Stock  ts.  Police  Jury,  32  A.  1192. 

Or  which  merely  entails  delay,  increased  labor  and 
expense. 

Cole  TS.  Judge,  29  A.  803. 

1097.  Arrest — Every  creditor  for  an  amount  within  the 
jurisdiction  of  a  justice  of  the  peace,  may  have  his  debtor 
arrested  and  compel  him  to  give  security  to  appear,  if  the 
debtor  is  about  to  depart  from  the  State,  or  from  the  par- 
ish where  he  has  his  domicile,  or  if  he  has  no  domicile 

in  the  State. 
c.  p.  210. 

1098.  Arrest — ^Mode  of  Securing — ^The  creditor  wishing^ 
:o    arrest  his  debtor  shall  make  his  demand  before  any 
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competent  justice  of  the  peace,  to  have  the  debtor  cited 
and  condemned  to  pay  the  sum  due,  and  that  he  be  at  the 
same  time  required  to  give  security  to  appear  and  answer 
the  said  demand. 

1099.  Oath — Contents — But  this  arrest  shall  only  Ik 
ordered  by  the  justice,  on  the  creditor  making  an  affi- 
davit that  the  defendant  is  really  indebted  lo  him  in  the 
sum  demanded,  stating  such  sum  precisely;  and  such  affi- 
davit shall  also  state  that  the  creditor  really  believes  that 
his  debtor  is  about  to  depart  from  the  State  or  parish  oi 
his  domicile,  before  judgment  can  be  obtained  again^ 
him,  and  that  such  debtor  does  not,  to  his  knowlege,  pos- 
sess any  property  in  the  State  to  satisfy  the  demand. 

1 100.  Oathy  Contents,  etc. — ^When  the  demand  shall  be 
brought  against  a  person  having  no  domicile  in  the  State, 
the  creditor  may  have  him  arrested  and  held  to  bail,  bj 
declaring  in  his  affidavit  that  such  creditor  has  no  domidk 
in  the  State,  without  being  obliged  to  declare  that  he  a 
about  to  depart,  but  in  other  respects  taking  the  santf 
•oath  as  required  in  the  preceding  article. 

Provided,  that  no  citizen  of  another  State  shall  here- 
after be  arrested  in  this  State,  at  the  suit  of  a  resident  or 
non-resident  creditor,  except  in  cases  where  it  shall  be 
made  appear,  by  the  oath  of  the  creditor,  that  the  debtor 

has  absconded  from  his  residence, 
c.  p.  212. 

iioi.  Writ  of  Arrest — The  justice  to  whom  this  prayer 
for  arrest  shall  be  made,  accompanied  by  a  suita.ble  a& 
davit,  shall  deliver  to  a  constable  a  citation  and  ord«-  le 
arrest,  and  bring  before  him  the  said  defendant,  that  t» 
may  answer  to  the  action  brought  against  him. 

C.  p.  217. 

1 103.    Execution — The  constable  charged  to    execas 
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this  order  shall  arrest  the  defendant  on  delivering  to  him 
the  citation  of  which  he  is  in  possession,  and  shall  take 
him  before  the  justice  of  the  peace  who  caused  him  to  be 
cited,  if  the  said  justice  be  at  his  office. 

1103.  Bond'f or  Appearance — The  justice  shall  require 
from  the  defendant  his  bond  in  double  the  sum  demanded, 
with  one  good  and  solvent  surety  conditioned  for  his  ap- 
pearance on  the  trial  of  the  cause. 

m 

1 104.  Failing  Bond|  Imprisonment — If  the  defendant 
will  not  or  can  not  give  the  security  required  of  him,  the 
justice  shall  send  him  to  prison,  there  to  remain  until  he 
gives  the  security  demanded;  or  shall  be  discharged  from 
imprisonment  in  the  manner  provided  by  law. 

1105.  Bond  Taken — By  Constable — When — If  the  con- 
stable who  has  arrested  the  defendant  does  not  find  the 
justice  at  his  office,  he  may  take  from  the  defendant  the 
security  for  appearance  required  above,  or  in  default 
thereof  conduct  him  to  prison,  by  virtue  of  the  order 
which  he  has  received. 

1 106.  Duty  of  Jailor — Compensation — It  shall  be  the 
duty  of  the  jailor  of  the  parish  whither  the  defendant 
shall  have  been  carried,  to  receive  and  keep  him  until  set 
at  liberty  by  order  of  the  said  justice ;  and  for  the  support 
of  the  defendant  while  in  prison,  the  plaintiff  shall  pay  to 
such  jailor,  weekly  and  in  advance,  the  sum  of  three  dol- 
lars and  fifty  cents. 

1 107.  Sum  to  be  Advanced  by  Plaintiff — The  justice  of 
the  peace  to  whom  the  plaintiff  shall  apply  for  the  arrest 
of  his  debtor  shall  require  from  him  such  sum  as  ought  to 
be  advanced  to  the  jailor  on  delivering  the  debtor  into  his 
custody;  and  in  all  civil  actions  brought  before  them,  jus- 
tices of  the  peace  may  demand  security  for  the  costs. 
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iio8.  Bond  by  Debtor — Conditions— The  bond  to  be 
furnished  by  the  debtor  under  arrest  shall  contain  a  con- 
dition that  if  he  should  depart  without  permission  from 
the  justice  who  caused  him  to  be  arrested,  or  should  fail 
to  appear  to  satisfy  such  judgment  as  may  be  rendered 
against  him,  his  security  shall  be  bound  to  satisfy  such 
judgment,  to  the  amount  of  his  bond. 

C.  p.  219  et  teq. 

Confession  of  judgment  will  not  authorize  release  from  in- 
prisonment. 

state  ex  rel.  Williamson  vs.  Judge.  87  A.  385;  Anderson  vs.  BrlnUar, 
1  A.  126;  State  ex  rel.  Wang  Chung  vs.  Sheriff,  81 A  m 

1 109.  Debt  Not  Yet  Due — Even  when  the  debt  owing 
from  a  person  about  to  depart  from  the  State  is  not  yet 
due,  the  creditor  may,  if  the  debt  be  one  of  which  a  jus- 
tice of  the  peace  has  cognizance,  apply  to  any  competent 
justice,  and  procure  the  arrest  of  his  debtor  to  compel 
him  to  give  security  for  his  appearance  when  the  debt  be- 
comes due. 

1 1 10.  Affidavit  When  Debt  Not  Due— But  to  obtain 
such  order  of  arrest,  the  creditor  must  make  an  affidavit, 
in  which  he  shall  declare  that  the  person  whom  he  wiste 
to  arrest  is  really  indebted  to  him  in  a  sum  which  he  shall 
specify  and  which  is  not  yet  due,  and  that  he  is  infonnei 
and  verily  believes  that  such  debtor  means  to  depart  per- 
manently from  the  State  for  the  purpose  of  defraii(Ungto 
creditors,  and  without  leaving  any  property,  as  far  as  t« 
can  learn,  to  satisfy  them. 

C.  p.  217. 

nil.  Bond  by  Debtor — In  case  of  such  arrest,  the  persoo 
thus  brought  before  a  justice  of  the  peace  shall  be  set  at 
liberty,  if  he  furnishes  to  the  justice  his  bond  in  doubk 
the  amount  in  which  he  is  indebted,  with  one  good  m 
sufficient  security,  conditioned  that  he  will  surrender  him* 
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self  on  such  judgment  as  may  be  pronounced  on  the  debt 
when  it  becomes  due,  or  that  his  security  shall  pay  it  for 
him;  otherwise  the  justice  shall  imprison  such  debtor  until 
he  furnish  the  security  or  pay  the  debt. 

1 11 2.  Rights  of  Surety — A  person  who  shall  have  be- 
come security  for  another,  in  a  cause  depending  before  a 
justice  of  the  peace,  may  at  any  stage  of  the  cause,  pro- 
vided it  be  before  judgment,  release  himself  from  all  re- 
sponsibility on  that  account,  by  giving  up  the  person  of 
the  debtor  to  the  justice  who  took  the  bond,  and  who  shall 
then  imprison  the  debtor,  unless  he  give  new  bail. 

1113.  Right  to  Arrest  Principal — ^The  bail  who  wishes 
to  give  up  the  debtor's  person,  may,  if  the  debtor  refuses 
to  come  voluntarily,  or  wishes  to  leave  the  State  or  the 
jurisdiction  of  the  justice,  without  his  consent,  apply  to 
the  judge  who  took  his  bond,  to  have  the  debtor  arrested, 
as  provided  above. 

IJ14.  Judgment  Against  Surety — If  the  bail  does  not 
produce  the  body  of  the  debtor  in  execution  of  the  final 
judgment  which  has  been  obtained  against  him,  the  plain- 
tiff may  apply  to  the  justice  who  issued  the  execution,  if 
the  constable  has  made  a  return,  stating  that  he  has  found 
no  property  of  the  debtor,  and  obtain  judgment  against 
the  surety  for  so  much  as  is  covered  by  his  bond,  and  no 
more. 

1 1 15.  No  Arrest  of  Minors — ^Married  Women — ^When — 

NTo    order  of  arrest  or  imprisonment  can  be  obtained  in 

civil  suits  commenced  against  minors,  unless  they  make 

a  business  of  bupng  and  selling  merchandise ;   or  against 

a  -woman  in  any  civil  case, 
o.  P.211. 

XX 16.  Attachment — Grounds — ^A  person  who  is  creditor 
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for  a  sum  within  the  cognizance  of  a  justice  of  the  peacct 
may  attach  the  property  of  his  debtor,  in  the  three  foDow- 
ing  cases  : 

1.  If  his  debtor  resides  out  of  the  State; 

2.  If  the  debtor  is  about  permanendy  to  depart  from 

the  State; 

3.  If  the  debtor  be  only  transiently  in  the  State  ind 

have  no  domicile  in  it,  or  so  conceals  himself  that  proce» 
of  law  can  not  be  served  on  him. 

C.  p.  240. 

This  article  amended  by  Act  105  of  Ex.  Sea.  1877. 

1 1 17.  Affidayit — A  creditor  who  wishes  to  obtain  aa 
order  from  a  justice  for  attaching  his  debtor's  propertj, 
shall  make  an  affidavit  that  such  debtor  is  really  indebted 
to  him  in  a  sum  which  he  shall  specify,  and  is  in  one  of  the 
predicaments  mentioned  in  the  preceding  article,  describ- 
ing such  predicament  expressly. 

C.P.2iO. 

1 1 18.  Bond — Conditions — The  creditor  shall  moreover 
deliver  to  the  justice  his  bond  in  favor  of  the  defendant 
for  double  the  amount  of  the  demand,  with  one  goodani 
sufficient  surety,  to  answer  such  damages  as  the  defend- 
ant may  sustain,  in  case  the  attachment  should  prove  to  be 

improperly  obtained. 

Acts  1871,  p.  18. 

Bond  is  now  required  only  to  equal  the  demand. 

Act  27  of  1882,  p.  43. 

1 1 19.  Writ— Citation  —  The  justice  of   the  peace  to 

whom  such  demand  and  affidavit  shall  be  presented,  sW 

direct  to  a  constable  of  the  parish  a  citation  ag^s^*^ 

defendant,  and  an  order  to  attach  the  movable  proper^ 

which  the  defendant  may  have  in  the  parish,  wherever  ^ 

may  be  found,  even  in  the  hands  of  third  persons,  as  well 

as  such  debts  as  may  be  owing  to  him,  although  theja^ 

not  yet  due. 
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II20.  Service  of  Citation — Modes  —  The  constable 
charged  with  the  execution  of  this  order,  shall  begin  by  serv- 
ing on  the  defendant  the  citation,  which  is  issued  in  the 
same  manner  as  in  ordinary  cases,  if  such  defendant  has 
domicile  in  the  place,  or  if  he  can  be  found;  but  in  the 
contrary  case,  or  if  the  defendant  be  absent,  the  constable 
shall  affix  a  copy  of  such  citation  on  the  door  of  the  court 
house  of  such  parish. 

Posting  writ  and  citation :  When  defendant  is  absent,  service 
is  made  by  posting  on  court  hoose  door. 

Connell  ts.  Medlook,  24  A.  612;  Woolbridge  ts.  Monteose,  27  A.  79; 
Walker  rt.  BareUi,  82  A.  470. 

II2I.  Seizure  Under  Writ — The  constable  shall  then 
proceed,  without  delay,  to  seize  the  movable  property 
which  the  defendant  has  in  his  parish,  to  the  value  of  the 
sum  due,  together  with  interest  and  costs,  and  shall  make 
a  list  of  such  property  in  the  presence  of  a  credible  wit- 
ness, which  list  he  shall  deliver  to  the  justice  issuing  the 
order  of  seizure,  or  making  his  return. 

1.  Duty  of  constable  to  make  seizures  in  order  of  their  receipt 
by  him. 

Oomilla  TS.  Milllken,  41  A.  117. 

2.  Constable  must  take  actual  possession  of  movables. 

Crane  ts.  McQueen,  23  A,  512. 

1 122.  Attachment  of  Debts  —  If  the  defendant's 
property  consists  in  debts  owing  to  him,  the  constable 
shall  .attach  and  stop  them  in  the  hands  of  the  debtor, 
after  receiving  his  declaration  of  the  amount  due  by  him 
and  the  time  when  it  is  to  be  paid,  and  shall  make  his 
report  of  it  to  the  justice,  as  above  directed. 

See  ante,  Attachment,  Garnishment,  C.  P.  240. 

Attachment — garnishment : 

Property  need  not  be  taken  out  of  garnishee's  hands. 

Dennistown  ts.  New  York,  6  A.  782;  Dirlght  tb.  Mason,  12  A.  846;. 
Ooz  TS.  Bradley,  15  A.  680. 
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1 1 23.  Refusal  of  Garnishee  to  Answer— If  such  debt(ff 
refuses  to  declare  what  he  owes  to  the  defendant,  the 
plaintiff  may  have  him  cited  before  the  justice  of  4c 
peace  to  compel  him  to  make  such  declaration  under  oath 
to  the  justice,  and  if  he  refuses  to  make  such  declaratioD 
or  fails  to  appear,  such  refusal  shall  be  considered  as  an 
acknowledgment  that  he  is  indebted  to  the  defendant 
in  a  sufficient  sum  to  discharge  the  demand,  and 
judgment  shall  be  rendered  against  him  in  favor  of  ike 
plaintiff. 

0.  p.  346  and  notes. 

1134.  Sequestration — If  a  claim  be  made  before  a  jus- 
tice of  the  peace  for  a  specific  object  or  any  movable  of  a 
value  within  his  jurisdiction,  the  plaintiff  may  require  that 
such  object  shall  be  sequestered  until  judgment  be  had, 
if  he  make  his  affidavit  that  he  verily  fears  that  the  it 
fendant  means  to  remove  such  object  out  of  the  said  j1l^ 
tice's  jurisdiction. 

0,  p.  275. 

Duty  of  sheriff  sequeatering : 

1.  If  he  seize  bill  of  exchange  he  should  present  itfortf* 
ceptance  or  payment. 

Parish  YS.  Hozey,  17  L.  678. 

2.  For  his  compensation  he  is  entitled  to  make  reasooi^ 
charges  to  be  determined  by  the  judge. 

Parklson  ts.  Boyle,  7  R.  82 ;  Witkouski  ys.  Witkoaiki.  16  A.  3SL 

Act  2  of  1894  amends  0.  P.  1124  to  read  as  follows:  "Joa&M 
of  the  peace  shall  have  authority  to  issue  writs  of  seqos^' 
tration  in  the  following  cases : 

(a)  '<  If  a  claim  be  made  for  a  specific  object  or  aay  no^' 
able  of  a  value  within  his  jurisdiction. 

(b)  **  Where  the  plaintiff  has  an  heir  or  privilege  on  ^ 
erty  of  a  value  within  his  jurisdiction. 

(o)  ''In  all  cases  within  his  jurisdiction  when  one  ^ 
fears  that  the  other  will  conceal,  part  with,  or  dispc* 
of  the  movable  in  his  possession  during  the  pendea^ 
of  the  suit. 
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* '  Provided,  a  plaintiff  wishing  to  obtain  an  order  of  seques  - 
tration  in  any  one  of  the  cases  above  provided,  mnst 
annex  to  the  petition  in  which  he  prays  for  such  an 
order,  an  affidavit  setting  forth  the  cause  for  which  he 
claims  such  order;  he  must,  besides,  execute  his  obli- 
gation in  favor  of  the  defendant  for  such  sum  as  the 
justice  of  the  peace  shall  determine,  with  the  surety  of 
one  good  and  solvent  person,  residing  within  the  juris- 
diction of  the  court,  to  be  responsible  for  such  dam- 
ages as  the  defendant  may  sustain,  in  case  such  seques- 
tration shall  have  been  wrongfully  obtained." 

1125.  Provisional  Seizure — If  a  demand  be  made  for  a 
sum  due  for  rent  within  the  jurisdiction  of  a  justice  of  the 
peace,  the  plaintiff  may  demand  that  the  furniture  of  the 
house  Sv*bject  to  the  rent  be  seized  provisionally,  if  he 
make  an  affidavit  that  he  is  afraid  of  the  defendant  remov- 
ing it  from  the  house  to  deprive  him  of  the  pledge  which 
he  has  on  it. 

O.  p.  284. 

1.  Exemptions  set  forth  in  0.  P.  644  do  not  apply  to  lessees. 

Stewart  vs.  Laooume,  80  A.  157. 

2.  Bonding  writ. 

Act  19  Of  1877,  p.  23. 

8.  Provisional  seizure  by  laborer. 

Act  26  of  1874,  p.  69. 

1126.  Oath  by  Agent — ^When — ^Whenever  a  plaintiff 
wishes  to  obtain  an  order  of  seizure,  attachment,  seques- 
tration, injunction,  or  provisional  seizure,  before  a  justice 
of  the  peace,  the  agent  or  attorney  of  such  plaintiff  may 
be  allowed  to  make  the  necessary  oath ;  provided  such 
oath  be  founded  on  his  own  knowledge,  and  not  on  in- 
formation derived  from  his  principal. 

0.  p.  389;  80  A.  1066;  28  A.  208. 

1 1 27.  Bonding    Seizures — But    the  defendant  whose 
property  shall  have  been  seized,  attached,  sequestered,  or 
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provisionally  seized,  shall  obtain  a  restoration  of  sncb 
property  if  he  give  to  the  justice  of  the  i>eace  his  bond 
with  one  good  security  in  double  the  amount  demanded, 
to  satisfy  such  judgment  as  shall  be  rendered  against  him, 
with  interest  and  costs. 

0,  p.  279, 389;  Act  19  of  1877. 

CHAPTER  IV. 

OF  APPBAL.S  FROM  JUDGMENTS  RBNDBRBD  BY  JUSTICBS  OF 

THE    PEACE. 

1 1 28.  Appeal — ^When — ^Appeals  from  the  judgments 
rendered  by  justices  of  the  peace,  throughout  the  State, 
where  the  value  of  the  object  in  dispute  exceeds  the  sum 
of  ten  dollars,  exclusive  of  interest,  are  brought  before  the 
parish  judge  of  the  parish  where  such  justices  exercise 
their  functions,  except  in  the  parish  of  Orleans,  where 
appeals  from  justices  of  the  peace  are  brought  before  the 
Third  District  Court. 

B.  S.  58;  Freret  vs.  King,  42  A.  78. 

Judgment  must  be  signed. 

Marshall  ys.  Hooker,  27  A.  454. 

Except  where  judgment  is  interlocutory. 

Tberiot  vs.  MIoliel»  28  A.  107. 

1129.  Trial  De  Novo — All  appeals  from  judgments  reiK 
dered  by  justices  of  the  peace  shall  be  tried  in  the  appel- 
late courts  de  novo;  and  it  shall  be  sufficient  for  the  party 
desiring  to  take  an  appeal  to  declare  verbally  such  intefi- 
tion. 

R.  S.  38,  589;  C.  P.  601,  1135, 1136;  Oonstitntlon  1879,  Arts.  128, 136; 
▼0.  Ingram,  6  N.  S.  647. 

(A)  Appeals  direct  to  Supreme  Court: 

Appeal  lies  direct  to  Supreme  Oourt  in  all  cases  in  which 
constitutionality  or  legality  of  any  tax,  toll  or  impost 
ever,  or  of  any  fine,  forfeiture  or  penalty  imposed  hiy 
municipal  corporation,  shall  be  in  contestation,  white 
may  be  the  amount. 

Constitution  1879,  Art.  81 ;  37  A.  168;  80  A.  415;  80  A.  918;  80  A. 
1344;  81  A.  686;  31  A.  644. 
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(B)  Facts  can  not  be  coTiaidered  except  to  determine  the  issue  on 
which  the  appeal  is  taken. 
Municipality  vs.  BlaDO,  1  A.  385;  Hennen's  Digest,  p.  89,  No.  8. 

1 130.  Statement  of  Facts — But  the  party  themselves 
may  agree  on  a  statement  of  facts,  which  the  justice  shall 
transmit  to  the  appellate  court,  after  having  caused  it  to 
be  signed  by  the  parties,  or  their  marks  affixed,  if  they 
can  not  write,  and  certified  to  under  his  own  signature. 

B.  S.  88,  589. 

1 131.  Suspensive  Appeal — ^No  appeal  from  a  judgment 
before  a  justice  of  the  peace  shall  stay  execution,  unless 
the  said  appeal  be  taken  three  days  after  the  judgment,  if 
it  has  been  pronounced  in  the  presence  of  the  parties,  or 
within  three  days  after  the  notification  of  it,  if  it  has  been 
rendered  in  the  absence  or  on  default  of  one  of  the  par- 
ties, and  unless  the  appellant  shall  execute  his  bond  in 
the  appellee's  favor,  with  one  good  and  sufficient  secur- 
ity, for  double  the  amount  of  such  judgment,  conditioned 
that  he  shall  pay  such  sum  as  shall  be  awarded  against 
him  on  the  appeal. 

R.  S.  58;  Act  103  of  1882 ;  29  A.  223;  12  B.  421. 

Act  129  of  1888  amends  Art.  1131  so  as  to — 

(a)  Extend  its  provisions  to  city  courts. 

(b)  Require  suspensive  appeal  bond  to  exceed  by  one - 
half  the  amount  of  the  judgment. 

(c)  Add  to  said  article:  '*  Judgments  shall  not  be  final 
until  action  by  the  court  upon  any  motion  for  a  new 
trial  which  may  have  been  made  within  the  delay  now 
authorized  by  law  or  rule  of  court." 

1 132.  Devolutive  Appeal — If  the  appellant  will  not  or 
ran  not  give  such  security,  the  justice  of  the  peace  shall 
llow  him  to  appeal,  if  he  give  security  in  a  sum  to  be 
:xed  by  said  justice,  sufficient  to  pay  the  costs,  but  ia 
:ki8  case  the  appeal  shall  not  stay  execution. 
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1 133.  Prescription  of  Appeal — If  a  paxty  having  can« 
to  complain  of  a  judgment  rendered  by  a  justice  of  4t 
peace,  allows  twelve  months  to  elapse  after  the  time  al- 
lowed for  an  appeal,  without  having  taken  oae,  hesbii 
no  longer  be  allowed  to  appeal,  but  the  judgment  shaS 
acquire  the  force  of  res  judicata;  provided  no  appal 
shall  be  allowed  from  any  judgment  rendered  by  a  justice 
of  the  peace  in  the  parish  of  Orleans,  after  the  expiratioB 
of  ten  judicial  days  from  the  signing  of  the  judgment 
and  its  notification  to  the  party  cast. 

0.  p.  698;  Constftatlon  1879.  Art.  185. 

1134.  Citation — A  justice  of  the  peace,  after  receiving 
the  appeal  and  security  of  the  appellant,  as  above  pro- 
vided, shall  issue  a  citation  to  the  appellee,  directing  hiia 
to  appear  before  the  appellate  court  within  three  dayi 
after  service  of  the  said  citation  by  a  constable,  if  he  re- 
side in  the  place,  or  allowing  one  more  day  for  every  tea 
miles  between  the  place  of  rendering  the  judgment  and 
that  of  the  appellee's  residence. 

1.  Requirement  of  citation  is  not  essential  when  appeal  if  to 
Supreme  Court  under  Art.  81  of  Ck>n8titution  and  vba 
motion  for  appeal  was  made  day  jadgment  was  mgDed^  a 
open  court  and  in  presence  of  opposing  counseL 

Andms  vs.  Board  of  Police,  41  A.  693. 

2.  But  in  other  cases  citation  is  essential. 

Mayor  of  Carrollton  ts.  GalUard,  17  A.  120. 

1 135.  Transcript — The  justice  of  the  peace  shall  also 
transmit,  without  delay,  to  the  office  of  the  appellate  court, 
an  exact  copy,  certified  by  him,  and  also  of  his  judg' 
ment,  together  with  the  statement  of  facts,  if  any  has 
been  agreed  on  by  the  parties,  and  of  the  citation  whick 
he  has  issued  to  appellee. 

C.  p.  U'^;  80  A.  1093. 

1 136.  Trial  on  Appeal-^The  appellate  court  may  &- 
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cide  according  to  the  statement  of  facts  and  the  documents 
submitted  to  it,  in  the  absence  of  any  other  proof  offered 
by  the  party;  but  the  parties  are  at  liberty  to  produce  the 
same  witnesses  who  were  examined  below,  and  the  court 
may  hear  any  new  testimony. 

B.  S.  88, 689;  0.  P.  1129, 1180, 1186. 

1 137.  Remanding  for  Execution— The  appellate  judge, 
whether  he  reverses  or  confirms  the  judgment,  shall  re- 
mand it  for  execution  to  the  justice  below;  and  if  such 
justice  should  be  dead,  absent,  or  no  longer  in  office,  he 
shall  direct  another  justice  of  the  peace  to  cause  the  said 
judgment  to  be  executed. 

1 138.  Judgment  on  Appeal— Friyolous  Appeal — ^Dam- 
Lges — When  the  appellate  court  reverses  the  judgment,  it 
hall  render  such  a  one  as  the  justice  of  the  peace  should 
ave  rendered,  and  sentence  the  party  failing  on  the  ap- 
eal  to  pay  costs ;  and  the  appellate  court  may,  in  its  dis- 
retion,  when  the  appeal  has  been  taken  from  a  judg- 
lent,  sentence  the  party  appealing  to  pay  not  more  than 
n  per  cent,  as  damages  on  the  amount  of  the  judgment 
)pealed  from,  over  and  above  any  interest  said  judgment 
ay  bear,  if  it  shall  appear  that  said  appeal  was  frivolous 

taken  for  delay. 

C.  p.  907;  B.  8.  89,690. 

1.  Appeal  in  possession  soits  by  landlords  must   be  heard 
summarily. 

B.  S.  2166-66;  State  ex  rel.  Matt  ts.  Judge,  87  A.  844. 

•  And  may  be  heard  in  vacation. 
Id. 

2.  No  damages  for  frivoloos  appeal  when  appeal  is  devolu- 
tive only. 

See  other  Instances  0.  P.  907;  Ohafle  vs.  Carroll,  86A.  116;Orott8  Ti» 
Moynihan,  26  A.  727. 
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CHAPTER    V, 

OF    THE    EXECUTION  OF    JUDGMENTS   RENDERED  BY  JOS' 

TICES  OF  THE   PEACE. 

1139.  Execution  of  Judgments — ^Three  days  after  2 
judgment  has  been  rendered  by  a  justice  of  the  peace,  if 
it  was  in  the  presence  of  the  parties,  or  reckoning  froffl 
the  notification  of  it,  if  it  was  rendered  in  the  absence  oc 
on  default  of  one  of  them,  the  justice  of  the  peace  shaH 
if  required  by  the  party  in  whose  favor  it  was  rendered, 
or  if  no  appeal  has  been  taken,  or  such  an  appeal  only  a 
does  not  stay  the  execution,  issue  an  order  to  seize  the 
property  of  the  debtor  to  an  amount  sufficient  to  satisff 
the  judgment,  together  with  interest  and  costs;  provided 
it  shall  be  lawful  for  any  -judgment  creditor,  entitled  to 
execution,  to  issue  several  writs  oi ^eri  facias  io  iiSs^^ 
parishes  at  the  same  time,  subject  to  the  provisions  of  ^ 
cial  laws. 

1.  Notificatioii  to  defendant  not  present  at  trUl  is  esseatiil 
even  when  personally  served. 

Act  24  of  1876  amending  0.  P.  676  inapplicable ;  SUte  ex  reL  Ho^ 
son  YS.  Justice,  40  A.  21. 

2.  Justice  of  the  peace  and  city  courts  are  governed  ^' 
liarly  by  the  provisions  of  Code  of  Practice  under  the  ntf 
"Justices  of  the  Peace,"  which  prevail  in  cases  of  confix- 

See  Act  7  of  1888;  B.  B.  Co.  T8.  Hufft,  39  A.  990. 

8.  Who  exe<mte8  wrU:  Act  110  of  1888  (1890),  p.  174,  i^^ 
izes  justice  of  the  peace  to  employ  sheriif  to  execute  JJ# 
ments  when  constable  is  unable  to  do  so  by  reason  of  ^' 
tionship,  sickness,  etc. 

4.  Movables  seized  first  unless  there  be  privilege  or  moitsi? 
But  defendant  failing  to  point  out  movables  can  not  ccs^ 
plain. 

Nobles  vs.  Nettles,  3  B.  162;  DeyiUeYS.  Hayes.  »A.  6»iB^«^^ 
Hesse,  29  A.  149. 

5.  Damages  recoverable  for  premature  execution. 

Durbridge  ts.  Wentcel,  17  A.  20. 

798 


ExBounoN  OP  Judgments  by  Justices.     1140-1141 

6.  Against  whom  iDritissues:    Writ  issues  only  against  cast 

party  to  suit,  not  third  person. 
Shelley  ys.  Dobbins,  81  A.  fiiM. 

7.  WTuU  property  should  be  first  seized: 

Only  property  free  from  incombrance  and  within   the 
parish. 

Dinkgrave  vs.  Sloan,  13  A.  893;  Morris  vs.  Womble,  30  A.  1818; 
Todd  vs.  Gordy,  29  A.  498. 

8.  Where  sheriff  acts  without  malice,  he  is  liable  .only  for 
value  of  property  taken  and  sold. 

Maclas  vs.  Sheriff,  48  A.  289. 

9.  Remedy  of  third  person  wh4)se  property  is  seized:    He  may 
haye  it  released  by  making  afQdavit,  etc. 

Act  87  of  1882,  p.  49. 

1 140.  Exemptions — ^The  constable  directed  to  execute 
this  order  shall  proceed  to  seize  the  movable  property  of 
the  debtor  if  he  finds  any  in  his  parish  to  a  sufficient 
amount  to  satisfy  the  execution ;  and  he  shall  give  notice 
of  its  sale  within  ten  days  at  the  customary  places,  in 
situations  where  no  newspapers  are  published,  or  in  at 
least  one  public  paper  in  places  where  any  are  printed, 
according  to  law. 

The  constable  can  not  seize  the  clothes  and  bedding  in 
the  use  of  the  debtor  and  family,  nor  his  arms  and  military 
accoutrements,  nor  the  implements  and  tools  of  the  trade 
whereby  he  gains  a  living,  nor  the  rights  of  personal  ser- 
vitudes, of  use  and  habitation,  of  usufruct  to  the  estate  of 
a  minor  child,  nor  the  income  of  dotal  property,  nor  the 
agricultural  implements  and   working  cattle,  separately 
from  the  land  to  which  they  are  attached,  nor  the  corn, 
fodder,  hay,  provisions  and  other  supplies  necessary  for 
carrying  on  the  plantation  to  which  they  are  attached,  for 
the  current  year,  nor  the  defendant's  homestead,  under 
the  provision  of  special  laws. 

B.  S.  572,  645,  2888,  C.  P.  644,  645, 647;  Act  79  of  1876;  OoDBtltatlon  1879,  Art. 
219;  Act  62  of  1877;  Act  114  of  1880;  Aot  68  of  1874. 

1 141.  Safe  Keeping  of  Movables — In  the  interval  be- 
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tween  the  seizure  and  sale,  the  constable  shall  take  into 
his  possession  and  deposit  in  a  safe  place,  the  mov- 
able property  thus  seized,  unless  the  debtor  execute  a 
bond  with  one  sufficient  surety  in  double  the  amount  of 
the  judgment,  conditioned  that  the  said  property  shaD 
be  forthcoming  on  the  day  of  sale. 

C.  p.  656. 

1.  Actual  seizure  and  possession  by  constable  necesBUj  vbeo 
feasible. 

16A.379;  18  A.  66;  19  A.  58;  23  A.  307;  34  A.  362;  27 A.  130;  30 A. lA 

2.  Sheriff  most  keep  seized  property  safely. 

Whitton  V8.  Jones,  3  A.  803. 

1 142.  Keeper — ^When — Charges — In  no  case  can  the 
constable  appoint  a  keeper  to  preserve  the  property  seized, 
unless  with  a  written  consent  of  the  debtor,  and  in  tlus 
case  he  can  not  charge  more  than  fifty  cents  a  day  fortke 
costs  of  such  keeping. 

0.  p.  667. 

1 143.  Sale  by  Constable — ^The  constable  shall  make 
sale  of  the  property  at  public  auction,  on  the  day  fixed  br 
the  advertisement,  at  the  office  of  the  justice  of  tta 
peace  nearest  the  residence  of  the  party  whose  property 
is  seized,  or  at  the  most  public  place  within  three  nub 
thereof,  to  be  designated  by  the  justice  of  the  peace  issufflf 
the  order  of  sale,  except  in  towns,  in  which  sales  shaflbc 
made  at  the  place  where  the  sheriff  is  in  the  habit  of  oak* 
ing  sales  of  property  under  execution;  provided,  that u 
all  cases  the  defendant  shall  have  the  right  to  have  ^ 
sale  made  at  his  own  place  of  residence  within  saidparisk; 
and  provided,  that  this  provision  shall  not  apply  to  the 
parish  of  Orleans. 

B.S.  691, 684, 8406. 

Advertisement. 

Act  49  of  1877,  p.  6);  Act »  ot  1876. 
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1144.  Seizure  of  Immoyables — If  the  constable  find  no 
movable,  he  shall  seize  immovable  property. 

B.8.640. 

1145.  Appraisement — All  property  seized  under  writs 
of  justices  of  the  peace,  whether  the  same  be  movable  or 
immovable,  shall  be  appraised  and  sold  in  the  same 
manner  as  property  seized  and  sold  by  sheriffs. 

B.  8. 686;  McNeil  T8.  Kramer,  27  A.  680. 

Justice  can  not  appoint  appraiser  in  behalf  of  defendant. 

QaUagher  vs.  Abadie,  26  A.  848. 

1146.  Reduction  of  Seizure — ^When — ^When  the  prop- 
erty of  any  defendant  in  execution  shall  be  under  seizure 
in   different   parishes  at  the  same  time,  such  defendant 
shall  have  the  right  to  have  a  reduction  of  the  seizures 
which  shall  have  been  so   made,  upon  showing  that  the 
amount  of  property  so  seized  is  more  than  sufficient  to 
satisfy  his  creditor's  judgment;  provided,  that  such  seiz- 
ing creditor  shall  be  liable  to  pay  the  defendant  in  execu- 
tion such  damages  as  the  latter  may  have  sustained  in 
consequence  of  any  excessive  seizures  made   at  his  in- 
stance. 

Heffner  ts.  Hesse,  29  A.  149;  Qasman  vs.  DePoret,  88  A.  888. 

1 147.  Return  on  Writs — It  shall  be  the  duty  of  consta- 
bles, the  parish  of  Orleans  excepted,  to  return  forthwith 
every  process  to  them  directed,  together  with  their  pro- 
ceeding thereon,  to  the  justice  issuing  the  same,  except 
writs  oi  fieri  facias^  which  shall  be  returned  within  thirty 
jays  from  the  date  thereof. 

JL8.6SS. 

1*  Seiznre  after  expiration  of  writ  iUegal. 

Johnson  vs.  Wall,  1  N.  S.  641;  Dugat  ts.  Bablo.  8  N.  8.  898. 

2.  AlvoM  fi.  fa.  necessary  when  original  expires.     A  writing 
by  joBtke  ^'This^.  fa.  renewed"  is  insofflcient. 

MoKeil  YS.  Kramer,  27  A.  678. 
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1x48.  Seizure  in  Other  Parishes — If,  after  a  judgmeot 
has  been  rendered  against  a  debtor  by  a  justice  of  tbe 
peace  in  the  parish  where  he  resides,  he  removes  to  in- 
other  parish,  the  justice  of  the  peace  may  direct  an  order 
to  a  constable  or  sheriff  of  the  parish  to  which  he  has  re- 
moved, to  seize  and  sell  his  movable  or  immovable  prop- 
erty, as  the  case  may  require;  and  it  shall  be  the  duty  of 
such  sheriff  or  constable  to  execute  his  order,  and  to  make 
his  return  in  the  same  manner  as  if  it  had  been  diiected 
to  him  by  one  of  the  justices  of  his  own  parish. 

1 149.  Remanding  for  Execution — The  judgment  00  ap- 
peal from  the  decisions  of  a  justice  of  the  peace  in  tte 
parish  of  Orleans,  shall  be  sent  back  to  the  said  justice  to 
be  executed. 

1150.  Imprisonment — When — When  the  creditor,  «iw 
has  obtained  a  judgment,  finds  neither  movables  noriai- 
movables  belonging  to  his  debtor,  he  may,  as  soon  as  tic 
constable  has  returned  that  he  finds  no  property  to  seize. 
obtain  an  order  to  imprison  the  debtor,  upon  making  affi- 
davit that  he  has  reason  to  believe  said  debtor  is  possessed 
of  property  or  assets  which  may  be  made  available  to  to 
creditors  upon  complying  with  special  laws. 

O.  p.  726,  731. 

1151.  Release  from  Imprisonment — The  debtor  taj 
obtain  his  enlargement  by  declaring  on  oath  that  he  hsj 
no  movables  or  immovables  to  satisfy  said  judgment,  ex- 
cept such  as  are  exempt  from  seizure  by  law. 

CHAPTER  VI. 

OF   THE    POWBRS    GRANTED    TO   JUSTICES    OF  THB  PSA^ 
FOR  THE    PERFORMANCE   OF   THEIR  DUTIES. 

1 152.  Necessary  Powers — ^Justices  of  the  peace  pos»^ 
all  such  powers  as  are  necessary  to  exercise  the  jurisa^' 
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tion  conferred  on  them,  in  cases  where  no  express  pro- 
virion  has  been  made  by  this  Code. 

Goniales  ts.  Lindsay,  80  A.  1066;  Weber  ts.  Skinner,  83  A.  1008. 

1 153.  Witnesses — ^Attachment — Fine — ^Justices  of  the 
peace  may  summon  and  compel  the  appearance  of  wit- 
nesses in  causes  brought  before  them,  and  if  the  witnesses 
do  not  attend,  the  justices  may  arrest  and  fine  them,  pro- 
vided the  fine  does  not  exceed  ten  dollars,  for  the  benefit 
of  the  parish,  for  each  failure  inlhis  respect;  and  if  the 
witnesses  appear  and  refuse  to  answer  the  questions  put 
to  them,  they  shall  be  imprisoned  as  guilty  of  a  contempt 
of  court,  for  a  time  not  to  exceed  that  specified  in  the 
next  article. 


1154.  Contempts — ^Justices  of  the  peace  may  punish  a 
contempt  of  their  authority  by  an  imprisonment  not  ex- 
ceeding twenty-four  hours. 

Z155.  Commissions  to  Examine  Witnesses — They  may 
grant  commission  to  take  the  testimony  of  witnesses  in 
cases  depending  before  them,  when  such  witnesses  reside 
out  of  the  parish. 

They  have  power  to  appoint  curators  ad  litesy  to  enable 
minors  to  present  their  claims  before  the  justice  of  the 
peace,  when  the  amount  claimed  shall  not  exceed  one 
hundred  dollars;  provided,  there  be  neither  natural  nor 
legal  tutor  to  the  minor,  and  it  be  made  to  appear,  by 
proper  afifidavit,  that  the  minors  are  transient  persons  fol- 
lowing some  trade  or  occupation,  and  are  without  parents 
in  this  State. 

They  shall  also  have  such  other  powers  as  are  conferred 
by  special  laws. 

B.  S.  2660. 8868;  O.  P.  426,  431.  482, 488;  Aot  7  of  1877,  p.  10. 

Bzecntion  of  commlBsion. 

See  Ferriber  YS.  Latting,9  A.  189;  Blair  ts.  OoUine,  16  A.  683;  Flower 
TS.  Downs,  12  B.  101;  Oaballero  ts.  Maduel,  26  A.  112. 
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CHAPTER  VII. 

OF  CONSTABLES  AND  THEIR  DUTIES. 

1156.  Constables — There  shall  be  one  constable  for 
each  justice's  court  in  the  parish  of  Orleans,  who  shall 
hold  his  office  for  the  term  of  two  years. 

He  shall  be  elected  by  the  qualified  voters  residing 
within  the  sectional  limits  within  which  each  justice  is  I^ 
quired  to  hold  his  court.  They  shall  give  bond  with  ooe 
or  more  good  and  solvent  sureties*  in  the  sum  of  ist 
thousand  dollars,  conditioned  for  the  faithful  performance 
of  their  duties  and  for  the  legal  adjustment  of  all  claims 
against  them,  incurred  in  their  official  capacity,  which 
bond  may  be  sued  upon  by  any  person  damaged  in  any 
way  by  the  constables  in  the  discharge  of  their  oidal 
duties. 

1 157.  Constables — ^Election — ^Term— Bond— Oatk-Ia 

the  country  parishes  one  constable  shall  be.  elected  fi^ 
each  justice  of  the  peace,  for  the  term  of  two  years,  by 
the  qualified  electors  of  the  justice's  ward.  He  shall  re- 
side in  the  ward  for  which  he  shall  have  been  elected. 

Before  entering  on  the  discharge  of  their  duties  4ey 
shall  take  the  oath  prescribed  by  the  Constitution,  anii 
give  bond  in  the  sum  of  five  hundred  dollars,  widi  secur- 
ity to  be  approved  according  to  law. 

B.  8.  681, 6a. 

1 158.  yacandes— How  Filled — Should  any  vaaacy 
occur  in  the  office  of  constable,  except  in  the  parish  ^ 
Orleans,  by  failure  to  elect  or  otherwise,  the  president  i 
the  police  jury  shall  forthwith  order  an  election  for  tk 
residue  of  such  term,  by  giving  a  written  notice,  at  h^ 
ten  days  previous  to  the  election,  which  shall  be  po^ 
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up  by  the  sheriff  of  the  parish  at  the  place  of  voting  in  the 
ward;  provided,  that  the  justices  of  this  State,  without  the 
limits  of  New  Orleans,  shall  have  power  to  appoint  con- 
stables fro  tempore^  whenever  there  shall  be  no  such 
oflScer  elected  for  their  respective  districts  in  the  manner 
directed  by  law. 

1 159.  Bond — New  One — When — No  justice  of  the  peace 
for  the  city  and  precincts  of  New  Orleans  shall  employ 
any  constable  to  execute  his  orders  in  civil  matters,  with- 
out having  in  his  possession  an  authentic  copy  of  the  se- 
curity which  such  constable  has  given,  and  if  it  appear  to 
him  on  examination  of  said  copy,  that  the  persons  given 
as  security  have  left  the  parish  or  become  bankrupt,  he 
shall  acquaint  the  Governor  of  the  fact,  who  shall  there- 
upon require  new  securities  from  the  said  constable,  and 
in  default  of  his  giving  the  same  shall  appoint  another. 

1160.  Constables — ^Extent  of  Power — Constables,  ex- 
cept in  the  parish  of  Orleans,  shall  have  authority  to  act 
throughout  the  extent  of  their  respective  parishes,  and 
they  sKall  execute  all  orders,  decrees  and  judgments 
which  judges  and  justices  of  the  peace  may  direct  to 
them. 

1.  PoBsession  of  constable  is  that  of  the  law,  and  he  may  ap- 
peal when  deprived  of  his  possession. 

state  T8.  Judge,  16  A.  84;  Succession  of  Caldwell,  8  A.  43;  6  B.  102. 

2*  He  can  not  act  beyond  limits  of  his  ward, 
state  YS.  Boiteauz,  81  A.  188. 

8.  Constable  may  employ  force  to  execute  writs. 

Winn  Ys.  Blgee,  6  B.  102. 

4.   Constable  is  liable  to  owner  of  property  for  valne  thereof 
when  he  allows  it  to  be  taken. 

State  Y8.  Oassidy,  7  A.  274;  Orane  ys.  Quiun,  23  A.  612;  Dosson  ys. 
Belller,  10  A.  670. 

Or  where  he  fails  to  take  care  of  property. 
Barrlmore  ys.  MoFeely,  82  A.  1179. 

805 


1101  OONSTABUW  AND  THBOL   DUTDBB. 

ii6i.  Removal — Constables  may  be  removed  by  the 
parish  judge,  on  complaint  made  against  them,  if  he  finds 
that  they  have  been  guilty  of  misconduct,  malversation  or 
gross  neglect,  after  giving  them  notice  of  the  complaint, 
and  hearing  their  defence;  the  parish  judge  shall  ak 
cause  them  to  deliver  up  their  commission,  and  iinpik}n 
them  if  they  refuse,  and  until  they  comply. 

Removal  of  constables. 

See  Arts.  196  to  201  OonBtitutf  on  of  1879. 

(Signed)  MORTIMER  CARR, 

Speaker  of  the  House  of  Hepreseniatwei. 

(Signed)  OSCAR  J.  DUNN, 

Lieutenant  Governor  and  President  of  the  Senate. 

Approved,  March  14,  1870. 

(Signed)  H.  C.  WARMOTH, 

Governor  of  the  State  of  Louisusu. 

A  true  copy: 

Geo.  E.  Bovee, 

Secretary  of  State. 
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Art.  15.    Interest  in  Action  or  Pleas. — 

One  who  had  been  the  third  possessor  of  property  sold  by  an  admin- 
istrator to  satisfy  a  mortgage  due  the  succession,  is  without  interest  to 
question  whether  the  adjudicatee  at  the  sale  paid  the  price,  when  it 
appears  that  he  (third  possessor)  was  without  interest  in  the  distribu- 
tion of  the  proceeds  of  sale.    Derouen  vs.  Hebert  et  als.,  46  A.  1388. 

The  defendant  in  a  petitory  action  sued  as  possbssob  of  the  prop- 
erty, THE  TITLE  TO  WHICH  IS  ALLEGED  TO  BE  IN  ANOTHER,  IS  withOUt 

interest  to  except  to  the  petition.    Beland  et  al.  vs.  Gebelin  et  al.,  46  A. 
326. 

The  only  departure  from  the  principle  laid  down  in  0.  P.,  Art.  15, 
is  in  the  instance  mentioned  in  R.  0.  0.  3057,  where  a  surety  is  under 
certain  circumstances  permitted  to  sue  bis  principal,  even  before 
making  any  payment.    Derouen  et  als.  vs.  Norris,  etc.,  49  A.  1181. 

Defendants  were  sued  by  George  W.  Taylor,  under  a  contract  they 
had  with  W.  R.  Taylor,  Agent.  Held,  that  defendants  were  without 
interest  to  inquire  into  the  relations  of  the  plaintiffs,  inter  «e,  so 
long  as  they  were  not  deprived  of  any  defense.  Taylor  vs.  Alman- 
da  Bros.,  50  A.  351. 

A  taxpayer  of  a  municipal  corporation  has  standing  in  court  to  at- 
tack a  compromise  between  the  corporation  and  its  debtor  when  the 
result  of  the  compromise  would  reduce  the  sum  to  be  paid  the  munici- 
pality.   The  City  Item,  etc.,  Co.  vs.  City  of  New  Orleans,  51  A.  713. 

The  father  of  a  minor  son  has  no  right  of  action  in  himself  to  sue  for 
iie  nullity  of  the  son's  marriage,  where  the  nullity  charged  is  relative 
ind  not  absolute.  Until  the  marriage  is  dissolved,  the  son  is  a  minor 
emancipated  by  marriage.    Delpit  et  al.  vs.  Young,  51  A,  973. 

At  the  expiration  of  the  period  for  respite,  the  stay  order  ceases  to 
»e  operative  and  creditors  may  proceed  individually  and  need  not  col- 
jctively  force  a  cessio  bonorum,  Eelley,  etc.,  Co.  vs.  Fluker  et  al., 
1  A.  193. 

Art.  21.    No  Abatement  of  Action. — 

The  light  of  action  for  damages  given  to  certain  survivors  under 
.  CO.  2315,  abates  at  the  death  of  the  survivors  there  named, 
though  the  cause  had  been  instituted,  tried  and  submitted  to  the 
»nrt  (but  not  decided)  when  the  plaintiff  died.  Cheevers  vs.  Roger, 
•  A.  67. 
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Art.  43.    Petitory  Action. — 

In  a  petitory  action,  tlie  defendant  reconvened  claiming  owxEBSBir 
IN  HIMSELF.  Subsequently  he  discontinued  his  reconTentioDil  d^ 
mand.  Held,  that  the  suit  was  not  thereby  changed  from  the  pedtor 
to  the  possessory  action.    Heirs  of  Brigot  yb.  Brigot,  49  A.  14iS. 

Where  plaintiff  in  a  petitory  action  prays  to  be  declared  the  owro 
OF  THE  PROPERTY  AND  FOR  POSSESSION  thereof,  a  decwe  giving  fe 
POSSESSION  ONLY  is  incorrect.  as  the  rejection  of  the  cum  m 
OWNERSHIP  left  him  without  right  to  possession.  Byrne  ts.  Bebeit, 
51  A.  548. 

Art.  44.    Plaintiff  Must  Make  Title.— 

Plaintiff  in  a  petitory  action  must  recover  on  the  strength  of  hijo" 
title,  he  can  not  avail  himself  of  defects  in  that  of  defesditi^ 
Landry  vs.  Landry,  45  A.  1113;  WiUet  vs.  Andrews,  61  A.  486.  Je^ 
those  in  that  of  a  third  person.  Foret  et  als.  vs.  McConnell  Jr.,  ^  A- 
215.  And  his  suit  will  be  defeated,  where  the  ouUtanding  tiflerf  ^ 
third  person  is  better  than  plaintiff's.  Rowson  vs.  Bart>e,  51  A.  ^ 
Where,  however,  the  defendant  urges  as  the  defect  in  plainilff«  ^ 
one  standing  in  the  name  of  a  third  person,  and  the  plaintiff  fi^ 

DUCES    TITLE    FROM    THAT    THIRD  PERSON,  plaintiffs  title  Will  8»^ 

until  set  aside  by  the  party  entitled  to  have  it  annulled.  Adolpt* 
Richardson,  52  A.  1156;  West  vs.  Negrotto,  ibid,  381;  BcrntrdTS.5fc- 
45  A.  1186 ;  Scott  vs.  Briscoe,  37  A.  178. 

In  a  petitory  action  where  plaintiffs  fail  to  show  a  snffident  ti* 
judgment  should  be  as  of  non-suit.  Defendant's  plea  of  P^^'^'jf 
will  not  avail  to  give  them  title,  nor  did  they  pray  fob  it.  ^ 
vs.  Andrews  et  al.,  51  A.  486.  Where  plaintiffs  fail  to  show  i sa^ 
title,  the  case  falls,  before  consideration  of  the  defense  b^  ^ 
Rowson  vs.  Barbe,  51  A.  347. 

If  in  an  action  of  jactitation,  the  defendant,  instead  of  ato^ 
denying  the  slander,  avers  that  his  title  is  belter  than  that  of  p*^ 
the  character  of  the  suit  is  changed  to  a  petitory  action,  and  ^ 
fendant  assumes  the  burden  of  a  plaintiff  in  such  an  action.   '^ 
nell  vs.  Ory  et  al.,46  A.  564. 

Art .  46 .    Possessory  Action . — 

To  a  petition  in  a  possessory  action,  there  was  annexed  a  deed » 
property — i.  €.,  the  right  of  way  for  a  railroad— fob  thb  ^^^ 
POSE  OF  showing  POSSESSION  and  its  character.    Held,  that  the 
was  not  thereby  changed  into  a  petitory  action.    Hennitage, «»" 
vs.  Higginson,  46  A.  425. 

Art.  49.    Requisites  of  Possessory  Action.- 

Plaintiff  in  a  possessory  action  must  show  that  his  ci^n.*^ 
ceded  by  corporeal  possession— either  by  himself  orTHiA 
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OF  HIS  TITLE— and  that   he  brought  hi9  suit  within  the  tear  in 
which  the  disturbance  took  place.    Taylor  vs.  Telle,  45  A.  124. 

Ciyil  possession  at  the  time  of  the  disturbance,  when  preceded  by 
.actual  possession,  suffices  to  maintain  the  action  unless  the  civil  pos- 
session ^^  is  usurped  by  another  during  the  time  required  by  law,  or 
there  be  no  possession  for  ten  years.  ^^  Handlin  vs.  Weston  Lumber 
Co.,  47  A.  401. 

Art.  64.    When  Creditor  has  no  Executory  Title. — 

Where  the  heir  has  been  put  in  possession,  the  creditor  of  the  ances- 
tor can  not  seize  the  property  inherited  by  the  heir,  without  first 
obtaining  judgment  against  the  heir.  One  against  the  ancestor  will 
not  suflSce.    Hart  vs.  Connolly,  49  A.  1587. 

&rt.  68.  Hypothecary  Action  Against  Third  Person* — 

In  a  hypothecary  action  against  persons  who  have  acquired  property 
affected  with  a  mortgage  resulting  from  the  inscription  of  a  judgment, 
the  proper  decree  should  be  either  to  give  up  the  property  or  pay  the 
amount  for  which  it  stands  hypothecated.  Wolfe  vs.  Joubert  et  al.,  46 
A.  1100. 

Art.  102.    Who  May  Sue. — 

The  owner  of  an  undivided  interest  in  real  property  may  maintain  a 
petitory  action  against  a  mere  possessor  without  title,  without  joining 
the  owner  of  the  remainder,  and  may  recover  possession  of  the  whole. 
Mays  vs.  Wilkowski,  46  A.  1475. 

The  plaintiff  had  a  contract  with  the  defendant,  to  plant  a  crop  of 
rice  on  shares.  Subsequent  to  the  formation  of  the  contract,  and  with- 
out the  knowledge  of  defendant,  the  plaintiff  took  a  partner.  Held, 
that  the  latter  was  not  a  necessary  party  to  the  suit.  Torian  vs.  Weelcs, 
46  A.  1603. 

Where  Partnership  Exists,  It  Must  Sue. 

Where  the  petition  avers  a  claim  of  an  existing  partnership,  and  the  suit 
8  brought  by  the  partners  as  individuals,  it  will  be  dismissed.  So  long 
bS  the  partnership  exists,  its  claims  must  be  asserted  in  the  partnership 
lame.     B.  J.  Wolf  &  Sons  vs.  New  Orleans,  etc.,  Co.  et  als.,  52  A.  1357. 

Who  May  be  Joined  as  Defendants. 

Where  two  or  more  persons  are  liable  in  aolido,  they  may  be  sued  at 
tie  same  time  and  in  the  same  action.  Planters'  Oil  Mill  vs.  Monroe 
i^aterworks  and  Light  Co.  et  als.,  62  A.  1243. 

Art.    io6.  Husband's  Authorization  or  that  of  Court 


Plaintiff  suing  the  wife,  and  malcing  the  husband  a  party  defendant 
»  authorize  his  wife,  will  not  be  heard  to  deny  the  authority  of  the 
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wife  to  moTe  for  the  dissolution  of  a  writ  of  attadnnenl;  igsoed  is  tit 
proceedings,  where  the  husband  has  joined  the  -wife  in  oth&  proceed* 
in^  in  the  same  suit.  Lehman,  Stem  &  Co.  tb.  Bronssard  et  iL,  £ 
A.  346. 

The  mere  recital  in  the  petition  of  married  w-omen  that  tbej  iR 
joined  and  assisted  by  their  husbands  is  not  eqalYmlent  to  ▲uTHOnzi- 
TiON  by  them.    Hayes  et  als.  vs.  Dugas  et  als.,  51  A.  -447. 

The  minor  wife  sued  by  the  minor  husband  to  have  the  maniife  d^ 
clared  a  nullity,  does  not  need  a  tutor,  or  curator,  nor  the  audiorfaatln 
of  the  husband  or  court  to  defend  the  suit.  Delpit  et  als.  lu  Yocg. 
61  A.  923. 

Art.  io8.    Suits  for  Minors,  etc. — 

When  the  father  has  abandoned  the  marital  domicile,  the  me^ 
may  appear  in  court  and  assert  the  nghts  of  her  minor  diilte- 
Williams  vs.  Pope  Mfg.  Co.,  52  A.  1417. 

Art.  109.    Stiits  by  Tutors,  etc.— 

The  widow  as  such  and  as  tutrix  of  her  minor  child  are  piops^ 
joined  as  plain tUXs  in  a  suit  for  damages  resulting  from  the  deatk  of  de 
husband  and  father.    Helm,  etc.,  vs.  O'Rourke,  46  A.  178. 

The  wife  deserted  by  her  husband  may  in  the  same  action  sue  ^ 
damages  accruing  to  herself  and  her  minor  child  out  of  the  same  cmt 
of  action.    Williams  vs.  Pope  Mfg.  Co.,  51  A.  185. 

Art*  no.    Minor  Husband. — 

The  father  of  a  minor  son  has  no  right  of  action  in  himself  ^  f* 
for  the  nullity  of  the  son's  marriage  where  the  nullity  charged  b 
relative  and  not  absolute— until  the  marriage  is  dissolTed,  the  eoav  & 
minor  emancipated  by  marriage.  Delpit  et  al.  vs.  Tounf^,  51 A  Sfr 
Nor  does  the  minor  wife  need  a  tutor  or  curator,  nor  the  authorinD* 
of  the  husband  or  court  to  defend  such  a  suit.    Id. 

Art.  112.    Corporations  Act  Through  Officers. — 

Where  to  a  petition  of  opposition  to  the  discharge  of  an  inaotre^" 
the  ground  of  fraud,  etc.,  filed  by  a  corporation,  there  is  annexed  tbeifi- 
davit  of  its  vice  president— an  exception  will  not  lie  to  the  aath«iiy  •< 
affiant  to  bind  the  petitioning  corporation.  Lacaze  &  Reine  vs.  Oc-* 
itors,  46  A.  237. 

Art.  113.    Suits  by  Heirs. — 

Each  heir  may  sue  for  the  recovery  of  his  undivided  porticm  ol  f>^ 
erty  inherited  by  him  and  which  had  been  alienated  doiiag  ^ 
minority.  There  is  no  obligation  to  make  the  other  h^rt 
LeBleu  et  al.  vs.  North  American,  etc.,  Co.,  46  A.  1465. 


APPENDIX.  811 

Art.  ii6.  Curator  Ad  Hoc  of  Unrepresented  Minor  or 
Absentee. — 

In  a  Bait  for  the  partition  of  immovables  the  heirs  themselves  must 
be  cited,  and  absent  or  minor  heirs  must  be  represented  by  a  curator 
ad  hoc.  The  attorney  for  absent  heirs  can  not  represent  the  absentees 
in  a  proceeding  for  partition.    Gibbs  vs.  Executor,  etc.,  47  A.  766. 

Plaintiff  died  pending  an  appeal  by  a  defendant,  the  latter  moved  to 
appoint  the  father  of  plaintiff  ^s  minor  heirs,  curator  ad  hoc  to  represent 
them  in  the  suit.  Held,  that  the  appointment  was  valid.  Heirs  of 
Kemp,  49  A.  1650. 

In  a  suit  to  compel  a  vendee  to  take  title,  the  plaintiff  widow  may 
have  the  absent  heirs  of  the  husband  represented  by  a  curator  ad  hoc 
and  contradictorily  with  him,  show  that  she  acquired  the  property 
with  her  separate  paraphernal  funds.  The  proceeding  is  in  rem  and 
absentees  may  be  thus  cited  without  attachment  of  the  property. 
Bartels,  vs.  Souchon,  48  A.  783. 

The  court  to  which  application  is  made  by  a  resident  of  another  State 
for  executory  process,  has  jurisdiction  to  issue  its  writ  enjoining  the 
seizure  and  to  appoint  a  curator  ad  fioc  to  represent  the  absent  defend- 
ant in  injunction.     Phillips  et  al.  vs.  Adams  Mach.  Co.,  52  A.  442. 

See  annotation  to  Art.  165. 

Art.  1 23 .  Suits  Against  Testamentary  Executors  Alone 
or  with  Heirs — 

See  annotation  to  Art.  116. 

Art.  126.  Jurisdiction  of  Courts  (ratione  materiel), — 

When  ihe  Constitution  provides  that  jurisdiction  tationc  materioe  is 
fixed  ^'  exclusive  of  interest,^'  the  interest  accrued  to  the  date  of  suit 
'Will  not  be  considered.  Bruno  vs.  Oviatt,  48  A.  471,  distinguished; 
State  ex  rel.  City  vs.  Judge,  49  A.  249. 

Ibid  (page  126).  Conflict  of  Privilege  Resulting  from 
Writs  in  Several   Suits — 

See  annotation  to  Art.  1063. 

Art,  130.  Judges  Have  Necessary  Powers  Without 
Special  Grant — 

Where  a  judgment  probating  a  will  and  putting  in  possession  is 
attacked  within  three  months,  it  is  within  the  discretion  of  the  judge — 
biaYini^  jurisdiction — to  order  ex-officio  the  sequestration  of  the  prop- 
erty and  order  an  inventory,  and  if  the  sequestration  is  set  aside,  an 
tppeal  will  lie  from  the  decree.  Schwan  et  als.  vs.  Schwan  et  als.,  52 
k.  1183 ;  Eltringham  vs.  Clark  et  al.,  49  A.  340. 
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Art.  131 .    Contempt  of  Court — 

(To  amend  and  re-enact  Art.  131  of  the  Code  of  Pnctioe,  reMit  ti 
the  power  of  Courts  to  punish  for  oontempt.) 

Whereas,  Art.  166  of  the  Constitution  of  this  State  ordains  i&dp{^ 
vides  that  the  power  of  courts  to  punish  for  contempt  shall  belii^ 
by  law;  therefore, 

Section  1.  Be  it  enacted  by  the  General  Assembly  oftkSUHij 
Louisiana,  That  article  one  hundred  and  thirty-one  (131)  of  iheCe^ 
of  Practice  t>e  amended  and  re-enacted  to  read  as  follows: 

Article  181.  The  Judges  of  the  Supreme  Court,  Courts  of  Appeili^ 
District  Courts  have  the  power  to  punish  all  contempt  of  their  intto- 
ity  by  fine  not  exceeding  fifty  dollars  and  imprisonment  for  a  periodic 
exceeding  ten  days  for  each  offense  of  that  kind;  and  prodded  tint  ^ 
publication  out  of  court,  respecting  the  conduct  of  such  District  C«o3 
or  its  officers,  juirors,  witness  or  parties  in  any  cause  pending  in  c«n 
shall  be  construed  to  be  a  contempt,  and  punished  as  such,  rttenisf^ 
the  parties  aggrieved  their  remedies  by  prosecution  for  libel  or  leos 
for  damages. 

Sec.  2.  Be  it  further  enacted,  etc.,  That  all  laws  or  parts  of  lait^eo^- 
flicting  with  this  act,  or  contrary  to  its  provisions,  be  and  the  sunefi' 
hereby  repealed.    (As  amended  by  Act  190, 1894,  p.  342). 

See  State  ex  rel.  Phelps  <&  Baker  vs.  Judge,  45  A.  125O,deddedM0 
this  act  was  passed. 

(Act  189, 1898,  436— To  carry  into  effect  Art,  177  of  the  Cotttid^ 
and  to  limit  the  power  of  courts  to  punish  contempt  of  cooit). 

Section  1.  Beit  enacted  by  the  General  Assembly  of  the  Sii»^ 
Louisiana,  That  failure  to  obey  an  order  or  jndj^ent  of  coaitvia 
such  order  or  judgment  is  in  effect  an  order  or  judgment  for  tttep^- 
ment  of  money,  shall  not  be  construed  as  a  contempt  if  it  appear  v 
the  failure  to  obey  is  due  to  inability  to  comply  with  the  ordff  s 
judgment,  which  inability  existed  when  the  order  or  judgment  n 
rendered. 

Sec.  2.  Be  it  further  enacted.  That  all  laws  or  parts  of  laff  ^' 
flicting  with  this  act,  or  contrary  to  its  provisions,  be  and  the  saoet^ 
hereby  repealed. 

A  creditor  residing  in  Louisiana  intervened  in  certain  prooee^s^ 
pending  in  the  United  States  Circuit  Court  between  his  debttus^ 
another.  Subsequent  to  the  filing  of  the  intervention,  the  Wfif 
made  a  cession  of  his  property,  and  the  usual  order  staying  all  F 
ceedings  was  issued.  To  protect  his  rights  against  another—a  foic^ 
creditor  who  intervened  in  the  suit  in  the  U.  S.  Circuit  Court,  dK^ 
ident  creditor  continued  his  intervention.  Held,  that  there  ^  ^ 
contempt  of  the  stay  order,  as  the  action  of  the  resident  creditor** 
necessary  to  protect  his  rights.  Calder  and  Co.  vs.  Creditors,  ^  A.  >^ 

It  is  not  imprisonment  for  debt,  but  oontempt  of  court,  fortheal^ 
ager  of  a  corporation  to  refuse  to  obey  an  order  of  court  ordering  ^ 
to  deliver  to  a  receiver  appointed  by  the  court  the  money  In  hiip*" 
session.    State  ex  rel.  Audebert  vs.  Sheriff,  47  A.  834. 

A  person  conducting  a  business  forbidden  by  the  court  for  a  ao^ 
of  days,  can  not  be  punished  for  contempt  for  each  dat  he  has  to  c^ 
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duoted  it.  The  entire  term  constituteg  a  single  offense.  State  ex  rel. 
Sohoenhaasen  vs.  Judge,  47  A.  701 ;  State  ex  rel.  Garvey  et  al.  ts. 
Whitaker  et  al.,  48  A.  537. 

Contempt  proceedings  can  not  be  resorted  to  to  compel  the  debtor 
in  execution  to  produce  the  key  and  open  an  iron  safe,  particularly  when 
a  yalid  seizure  can  be  made  without  resort  to  process  for  contempt. 
State  ex  rel.  Anglade  vs.  Judge,  48  A.  1414. 

The  court  may  punish  the  husband  for  contempt  when  he  refused  to 
obey  tbe  order  directing  him  to  pay  alimony.  State  ex  rel.  Huber  vs. 
King,  Judge,  et  als.,  49  A.  1503.  (NoTE.—There  must  be  financial 
ability.    See  Act  189, 1898,  printed,  supra.) 

An  executor  refusing  to  comply  with  an  order  of  court  ordering  him 
to  turn  over  funds  of  the  succession  to  the  heirs,  may  be  repeatedly 
punisbed  for  contempt  under  one  proceeding  to  the  full  limit  allowed 
by  tbe  article.  Articles  131  and  308  are  laws  in  pari  materia  and  must 
be  construed  together.    Heffner  et  als.  vs.  Judge,  50  A.  554. 

See  Annotation  to  Art.  808— Certiorari  will  lie  to  review  penalty 
imposed  for  contempt  of  injunction. 

See  Annotation  to  Art.  791 — Habeas  corpus  will  not  lie  in  contempt 
proceedings. 

See  Annotation  to  Art.  830~When  mandamus  will  lie  to  reyiew  con- 
tempt proceedings. 

Art.  151.    Cumulation  Permitted — ^When. 

It  is  not  improper  for  the  plaintiff  to  cumulate  in  one  suit  a  claim 
for  wages  as  OTcrseer,  value  of  crops  disposed  of,  and  supplies,  money 
and  teams  furnished  and  board  of  laborers.  Torian  vs.  Weelcs,  46  A. 
1503. 

The  revocatory  action  and  that  en  didaration  de  simulation  may  be 
onmulated  if  it  be  done  by  distinct  alternative  allegations,  other- 
wise they  will  be  held  inconsistent.  Harrison  &  Bro.  vs.  Soulabere, 
52  A.  707. 

Art.  152.    Inconsistency. — 

There  is  no  inconsistency  in  pleading  want  of  consideration  and 
compensation  in  the  alternative.  Phillips  et  al.  vs.  Adams  Mach.  Go., 
^2  A.  442. 

Art.  156.    Demand  for  Less  than  is  Due. 

Where  defendant  in  partition  is  ordered  to  collate  a  larger  sum  than 
bat  claimed,  though  the  evidence  authorizing  the  judgment  was  filed 

year  before  its  rendition  giving  plaintiff  ample  time  to  amend,  he 
rill  be  allowed  on  appeal  the  amount  claimed,  and  the  case  being  re- 
landed,  to  amend  by  claiming  the  additional  amount  awarded.  Waf- 
^rd  TS.  Wa£ford,  10  A.  636. 
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A  vendee  stands  as  plaintiff  towards  his  vendor  cited  in  wimntf, 
and  is  governed  by  G.  P.  166,  and  is  concluded  by  the  pnjcr  i 
bis  call  in  warranty;  Yascon  vs.  Pavie,  14  La.  135.  See  alio  FieMk 
vs.  Landis,  12  R.  685;  Foorie  vs  Petoat,  2  M.  83;  EMity  vs.  flvtj, 
2  L.  619;  State  Banlt  vs.  Navigation  Company,  3  A.  294;  ElMii. 
Labarre,  5  L.  226;  Sears  vs.  Wilson,  5  A.  689. 

A  dation  en  paiement  having  been  set  aside  at  the  suit  of  tlie  tmsbttd'i 
creditor,  the  hasband  after  judgment  claimed  the  congtitotioiit 
exemption.  Held,  the  claim  was  too  late,  it  should  have  been  set  op  is 
the  alternative  in  the  answer.  Babenau  et  al.  vs.  Gnilbetn  et  tl.Sii 
992. 

Art.  157.     Costs  are  due  by  Party  Cast  in  Suit.- 

Party  pays  costs  when  cast  upon  any  issue.  Holzab  vs.  RailrotdCo. 
38  A.  186;  McCarthy  vs.  Boze,  26  A.  382;  State  ex  rel.  Gondriinn. 
Judge,  48  A.  465;  Bartels  vs.  Souchon,  id.,  783. 

In  forming  the  eoncurso  plaintiff  should  deposit  the  amount  tttbt 
time  aclmowledged  to  be  due.  Otherwise  costs  and  interests  vi^ 
be  adjudged  against-hlm,  though  the  amount  he  failed  to  depoiit«« 
small  as  compared  with  the  amount  deposited.  Louigitna  Molisfi 
Co.  vs.  Le  Sassier  et  als.,  62  A.  2070. 

Where  a  plaintiff  succeeds  in  her  demand  even  in  part  against  bot& 
of  two  defendants,  the  latter  owe  costs  in  solido.  Lamotte  vs.  MiitiL 
62  A.  864. 

See  annotation  to  Art.  649,  908. 

Art.  158.    Premature  Demand. — 

An  exception  of  prematurity  is  not  waived  nor  merged  in  tbeioffV 
by  consent  to  have  it  referred  to  the  merits,  particularly  where  the  ex- 
ception is  reserved  in  the  answer.  Murray  et  al.  vs.  Spencer ecil 
46  A.  462. 

Where  a  suit  is  brought  before  the  maturity  of  the  note  sued  apoe.^ 
will  be  dismissed,  if  an  absolute  and  unconditional  jndfnMit^ 
prayed  for.    Egan  vs.  Fush,  46  A.  474;  Hewitt  vs.  Williams,  47  A '*^ 

The  insolvency  of  the  principal  does  not  mature  the  debts  tp^ 
the  surety,  and  a  suit  against  him,  and  an  attachment  of  his  prop0? 
instituted  before  the  debt  is  due,  will  be  dissolved  on  the  plea  oC  j^ 
maturity.  State  National  Bank  vs.  N.  O.  Brewing  Association  et>^ 
49  A.  936. 

Art.  160.    No  Prescribed  Forms. — 

See  annotation  to  Art.  172. 

Art.  163.  Actions  to  Revendicate  Real  Property,  t? 
Enforce  Mortgages  or  Liens  on  Movables. — 

»'  In  action  of  revendication  of  real  property,  or  where  prooeedligs** 
instituted,  in  order  to  obtain  the  seizure  and  the  sale  of  real  pto9^ 
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in  virtue  of  an  act  of  hypothecation  importing  confession  of  jadg- 
ment,  and  in  actions  broaght  to  enforce  a  legal  or  judicial  mortgage 
against  a  third  possessor,  and  in  actions  against  a  third  possessor  to 
enforce  a  special  mortgage,  and  in  all  cases  of  provisional  seizure  or 
sequestration  the  defendant  may  be  cited,  whether  in  the  first  instance 
or  in  appeal,  either  within  the  jurisdiction  where  the  property  reven- 
dicated,  hypothecated  or  provisionally  seized  or  sequestered  is  situated 
or  found,  though  he  has  his  domicile  or  residence  out  of  that  jurisdic- 
tion, or  in  that  where  the  defendant  has  his  domicile,  as  the  plaintiff 
chooses;  provided^  that  all  judgment  rendered  in  such  cases  shall  only 
be  operative  up  to  the  value  of  the  property  proceeded  against,  and 
not  binding  for  any  excess  over  the  value  of  the  property  in  personam 
against  the  defendant/^    (As  amended  by  Act  64, 1876,  p.  106.) 

Art.  165.    Exceptions  to  Rule  of  Domicile. — 

"There  are  other  exceptions  to  this  rule  which  require  that  the  de- 
fendant be  sued  before  the  judge  having  jurisdiction  over  the  place  of 
domicile  or  residence ;  they  are  here  enumerated : 

Ist.  In  matters  relative  to  the  partition  of  real  property  between 
several  co-proprietors,  for  in  such  a  case  the  suit  must  be  brought  be- 
fore the  court  of  the  place  where  such  property  is  situated,  though  the 
co-proprietors  may  reside  in  different  parishes. 

2d.  In  matters  relative  to  partnership,  as  long  as  the  partnership 
continues,  in  all  suits  concerning  it,  the  parties  must  be  cited  to  appear 
before  the  tribunal  of  the  place  where  it  is  established,  or  if  there  are 
several  establishments,  before  that  of  the  place  where  the  obligation 
was  entered  into. 

3rd.  In  matters  relative  to  failure,  all  the  suits  already  commenced, 
or  which  may  be  subsequently  instituted  against  the  debtor,  must  be 
carried  before  the  court  in  which  the  failure  has  been  declared. 

4th.  In  matters  relative  to  warranty,  they  must  be  carried  before  the 
court  having  cognizance  of  the  principal  action  in  which  demands  in 
warranty  arise. 

6th.  When  the  defendants  are  foreigners,  or  have  no  known  place  of 
residence  in  the  State,  they  may  be  cited  where  they  are  found. 

6th.  When  the  defendants  are  joint  obligors  they  may  be  cited  at 
the  domicile  of  any  one  of  them. 

7th.  In  suits  to  enforce  the  collection  of  bonds  of  State  and  parish 
officers  the  courts  of  the  parish  in  which  the  officers  exercise  the  duties 
of  their  offices  shall  have  jurisdiction  over  the  securities;  it  matters 
not  in  what  parish  they  may  reside. 

8th.  In  action  of  trespass  on  real  estate,  and  all  matters  relating  to 
real  servitudes,  t>e  they  natural  or  conventional,  the  judge  of  the  place 
Inhere  the  property  is  situated,  shall  have  cognizance  of  the  cases. 

9th.  In  all  cases  where  any  corporation  shall  commit  trespass,  or  do 
i,nything  for  which  an  action  for  damages  lies,  it  shall  be  liable  to  be 
sued  in  the  parish  where  such  damage  is  done,  or  trespass  committed.. 
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10th.  In  all  suits  on  a  policy  of  insoranoe,  the  defendant  may  be  sned 
either  at  the  domicile  of  the  insurance  company,  or  in  the  place  where 
its  principal  agency  is  established,  or  in  the  parish  where  the  loss 
occurred,  or  in  the  case  of  life  insurance,  at  the  domicile  of  the  de- 
ceased, whether  it  be  in  a  ease  of  Are,  marine  or  life  insurance/'  (As 
amended  by  Act  22, 1894,  p.  25). 

Judicial  sureties  may  be  sued  in  the  parish  where  they  assumed  the 
obligation,  regardless  of  their  actual  domicil.  State  ex  rel.  Gondrian 
TS.  Judge,  48  A.  455. 

A  husband  sued  by  the  wife  for  a  separation  of  property  in  a  court 

other  than  that  of  his  domicile,  may  answer  there,  and  a  judgment 

,  so  obtained  is  not  void  for  want  of  jurisdiction  unless  the  selection  of 

the  forum  was  the  result  of  an  antecedent  consent.    Atkins  Bros.  vs. 

Scarborough,  52  A.  801. 

5«  Foreigners  and  Those  Having  Unknown  Places  of 
Residence — 

A  non-resident  woman  who,  authorized  by  her  husband,  had  obtained 
a  writ  of  sequestration  on  the  affidavit  of  an  agent,  can  not  be  brought 
into  court  on  a  suit  for  damages  growing  out  of  the  dissolution  of  the 
writ,  by  service  on  her  husband,  who  was  found  in  the  State.  Crow  et 
al.  TS.  Sheriff,  45  A.  1221. 

The  husband  who  had  authorized  and  assisted  in  the  sequestration 
suit  was  bound  with  her  in  solido^  and  being  a  non-resident,  was  prop- 
erly cited  where  found  in  the  State.    Id, 

Where  the  defendants  in  a  petitory  action  are  residents  of  a  State 
other  than  this,  the  suit  may  be  filed  wherever  defendants  are  found; 
and  a  corporation  organized  under  the  laws  of  New  Jersey  can  be 
brought  into  the  courts  of  this  State  by  service  on  the  president  of  the 
corporation,  temporarily  within  the  State.  State  vs.  Bush  and  The 
Plaquemines,  etc.,  Co.,  46  A.  656. 

A  foreign  corporation  may  be  brought  into  the  comts  of  this  State 
by  personal  service  on  its  president  temporarily  within  its  borders. 
Gravely  vs.  Ice  Machine  Co.,  47  A.  390. 

See  annotation  to  No.  9  iitfra, 

g.  Trespass  by  Corporations — 

Where  a  railroad  company  put  a  passenger  off  its  train  a  mile  beyond 
the  station  where  he  intended  to  stop,  it  is  a  trespass  within  Sec.  12  of 
the  company's  charter,  which  provides  that  ^*  in  actions  of  trespass  ^'  it 
may  be  sued  in  the  parish  where  it  has  taken  place.  Dave  vs.  Morgan  % 
etc.,  Co.,  46  A.  273. 

Defendant's  employee  was  killed  by  the  bursting  of  a  steampipe  In 
defendant's  sugar  house.  Held,  that  under  the  averments  of  the  petition 
this  was  a  positive  act  for  which  suit  could  be  maintained  where  it  was 
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(»mmltted,  though  the  domicile  of  the  defendant  was  In  another  parish. 
Castille  et  al.  vs.  Oaffery,  etc.,  Co.,  48  A.  322;  Brenej  vs.  Same,  id.  408. 

A  corporation  may  be  sued  for  trespass  whereTer  it  may  be  foond. 
Williams  vs.  Pope  Mfg.  Co.,  52  A.  1417. 

See  annotation  to  No.  5  supra. 

Act  No.  23, 1900.— To  confer  upon  Courts  of  this  State  jurisdiction  oTer 
absent  defendants;  and  to  provide  for  the  citation  and  service 
thereof  upon  defendants  beyond  the  limits  of  the  State. 

Section  1,  BeU  enacted  by  the  General  Assembly  of  the  State  of  Lou- 
isiana, That  whenever  any  person  shall  do  or  transact  any  business,  of 
any  nature  whatsoever,  in  this  State,  either  personally  or  through  an 
agent  or  other  representative,  and  a  cause  of  action  shall  arise  or  grow 
out  of  said  business,  in  favor  of  any  other  party,  and  the  person  a^inst 
whom  such  cause  of  action  shall  arise  should  afterwards  leave  the  State, 
he  may  be  sued  thereon  in  any  Court  of  the  parish  in  which  said  busi- 
ness was  had  or  transacted,  having  jurisdiction  as  to  the  amount 
sued  for. 

Sec.  2.  Be  it  further  enacted^  etc,^  That  any  suit  or  action  brought  or 
instituted  under  the  provisions  of  section  one  of  this  Act,  citation  shall 
issue  to  the  defendant  therein  in  manner  and  form  as  now  provided  by 
Article  No.  179  of  the  Code  of  Practice  save  thatit  shall  allow  thirty  days 
for  the  delivery  of  defendant's  answer  if  service  can  be  made  upon  him 
vdthin  the  United  States,  and  sixty  days  after  he  be  served  with  cita- 
tion, if  in  any  foreign  country. 

Sec.  3.  Be  it  further  enacted,  etc,,  That  in  any  suit  brought  or  instituted 

under  the  provisions  of  this  Act,  service  of  citation  may  be  made  upon 

the  defendant  by  the  delivery  to  him  of  the  petition  and  citation  by  any 

male  person  over  the  age  of  twenty-one  years ;  the  party  making  such 

service  to  make  due  return  of  the  same  to  the  Court  from  which  the 

citation  issued,  which  return  shall  set  forth  the  date  and  place  of 

service,  with  the  express  declaration  that  it  was  made  by  delivering  the 

petition  and  citation  to  the  defendant  in  person ;  the  said  return  to  be 

sworn  to  before  any  Notary  Public  of  the  State  of  the  Union  in  which 

service  shall  have  been  made,  or  before  any  Minister,  Consul,  Vice 

Consul,  Charge  d'Aifaires,  or  Commercial  Agent  of  the  United  States, 

ezerdsinff  the  functions  of  his  office  in  the  foreign  country  in  which 

such  sendee  has  t>een  made. 

Sbc.  4.  Be  it  further  enacted,  etc.,  That  this  act  shall  take  effect  from 
and  after  its  passage. 

Art.  264  (Const.  1898) :  ''No  domestic  or  foreign  corporations  shall  do 
any  business  in  this  State  without  having  one  or  more  known  places  of 
business  and  an  authorized  agent  or  agents  in  the  State  upon  whom 
process  may  be  served.^' 

Legal  Process  on  Forelsrn  Insurance  Companies. 

See  Act  105, 1898,  at  p.  ]42,  Art.  U,  Section  1,  providing  for  service 
on  Secretary  of  State  of  suits  against  foreign  insurance  companies. 

Act  21, 1877,  p.  24. 

^LK^  Act  relative  to  insurance  companies  not  incorporated  by  the  laws 
of  tbis  State,  and  requiring  them  to  appoint  agents  on  whom  legal 
process  may  be  served  ana  providing  penalties  for  a  violation  of 
tbe  provisions  thereof. 
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Section  1.  That  no  insurance  company  orgmlsed  under  the  Im 
of  any  other  State,  or  any  foreign  fi^vemment,  shall,  directly  or  M- 
reotly,  take  risks  or  transact  any  business  through  an  agent  io  tkii 
State  until  such  insurance  company  shall  have  filed  in  the  office  of  tie 
Secretary  of  State  a  certified  copy  of  the  TOte  or  resolution  of  the  \m- 
tees,  or  directors  of  said  company,  appointing  such  a^ent  to  tnoaet 
business  and  take  risks,  accompanied  by  a  warrant  of  appoiBtoMt 
under  the  ofiicial  seal  of  the  company,  and  signed  by  the  Proudest  is^ 
Secretary.  Such  warrant  shall  continue  valid  and  IrreTocable  nnol 
another  agent  shall  be  substituted,  so  that  at  all  times,  while  uij  lit- 
bility  remains  outstanding,  there  shall  be  within  this  State  anipter 
attorney  aforesaid ;  and  such  warrant  shall  not  be  Talid  onless  it  m- 
tains  a  consent  expressed  that  service  of  legal  process,  oriidn^  lo^ 
or  final  on  such  aeent,  shall  be  taken  and  held  as  valid  as  if  senei  oi 
the  company,  and  that  acknowledgment  of  service  of  sach  procea  bf 
him,  for  or  on  behalf  of  such  company,  shall  be  obligatory  on  it,  t^ 
thai  judgment  recovered  on  such  service  or  acknowledgment  shall  bt 
conclusive  evidence  of  the  indebtedness  of  the  company. 

Sec.  2.  That  it  shall  not  be  lawful  for  any  agent  of  anf  inson^ 
company,  not  incorporated  by  the  laws  of  this  State,  to  take  any  n£h 
or  transact  any  business  until  he  has  obtained  from  the  Secretuj^ 
State  a  certificate  that  the  provisions  of  this  act  have  been  coaplin 
with  by  the  company  for  which  he  acts. 

Sec.  3.  That  a  duly  certified  copy  of  the  instruments  required^ 
section  first  to  be  filed  with  the  Secretary  of  State  shall  be  receiTed  ii 
evidence  in  lieu  of  the  original. 

Sec.  4.  That  any  person  who  shall,  after  the  first  day  of  ipn^ 
eighteen  hundred  and  seventy-seven,  act  as  agent  of  any  insonDtf 
company,  not  incorporated  by  the  laws  of  this  State,  in  takiof  as? 
risks,  or  transacting  any  business,  or  receiving  any  premiums  os  po^ 
cies  issued  or  to  be  issued,  without  an  appointment  made  and  filed  i^ 
accordance  with  the  provisions  of  this  act,  shall  be  deemed  guilty  of* 
misdemeanor,  and  punished  with  fine  or  imprisonment,  or  both,  it  ^ 
discretion  of  the  Court. 

Agents  of  foreign  insurance  companies  are  only  authorized  to  h 
cited  and  to  stand  in  judgment  in  our  Courts  as  mandataries  of  ^ 
insurance  companies.  State  vs.  Wood  et  als.,  40  A.  177;  State  i^ 
City  vs.  Insurance  Companies  et  als.,  43  A.  140. 

Art.  167.    Where  Defendant  Changes  Domidle- 

Where  a  year  has  not  elapsed  since  the  removal  of  a  party  to  tn^ 
parish,  and  he  has  not  made  a  formal  declaration  of  liiflintentMS^ 
change  his  domicile,  he  may  be  sued  in  either  parish,  and  if  8>i(^ 
filed  in  the  parish  from  which  he  has  removed,  a  curator  od  Aocd*J^ 
appointed  to  represent  him.    Ansbacher  vs.  De  Neveue,  45  A.  969. 

Art.  171.    Petition — 

Difference  in  the  color  of  the  several  sheets  of  paper  which  fM^ 
the  petition  is  not  cause  for  exception.  The  only  reqnisitegaretbtr:^ 
be  a  printed  or  written  document  arranged  in  a  consecutive  andto^^ 
order.    Lukis  vs.  Allen,  45  A.  1447. 

Where  a  petition  was  actually  deposited  in  the  clerk's  office  ^ 
a  copy  thereof   with  citation  served  on  the   defendant,  it  will  > 
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TREATED  AS  FILED,  tbough  it  wfts  not  SO  endorsed  at  the  time,  bat  later 
and  before  pleading  were  filed  by  defendant,  it  was  so  endorsed  nunc 
pro  tunc.    Wheeling  Pottery  Co.  vs.  Levy,  48  A.  777. 

Where  a  document  is  in  fact  filed,  or  by  the  court  ordered  to  be  filed, 
lack  of  endorsement  evidencing  the  fact  of  filing,  will  not  destroy  the 
fact  itself.  State  ex  rel.  Dist.  Att'y.  vs.  Judge,  48  A.  109, 138.  (The 
issue  arose  in  a  crlminial  proceeding,  but  the  rule  holds  in  civil  pro- 
ceedings.   See  Wheeling,  etc.,  Co.  vs.  Levi,  tupra.) 

Exception  of  no  Cause  of  Action. 

*^  Verbal  precision  is  not  exacted,  and  technicalities  are  not  favored 
in  our  system  of  pleading,^'  and  when  the  allegations,  considered  as  a 
whole,  *^  present  a  cause  of  action,  they  should  be  given  that  effect/* 
Eellar  vs.  Victoria  Lumber  Co.,  46  A.  476. 

An  exception  that  the  petition  does  not  give  the  correct  number  of  the 
judicial  district  of  the  court  is  without  merit.  Clark  et  al.  vs.  Comford 
et  al.,  45  A.  502. 

A  petition  which  avers  that  the  secretary  of  the  defendant  corpora- 
tion had  declined  petitioner's — a  stockholder — request  to  examine  the 
defendant's  books,  does  not  disclose  a  cause  of  action,  because  a  stock- 
holder can  not  make  his  fellow  stockholders  liable  for  any  damage 
which  the  act  of  the  officer  has  caused  the  petitioner.  Legendre  &  Co. 
vs.  Brewery  Association,  45  A.  669. 

On  the  trial  of  an  exception  of  no  cause  of  action,  the  facts  alleged 
must  be  taken  as  true,  provided  they  are  in  themselves  possible.  Their 
legal  consequence  is  presumed  to  be  denied.  Wolf  vs.  Stewart,  48  A. 
1481. 

The  rule  that  on  the  trial  of  an  exception  of  no  cause  of  action,  the 
allegations  of  the  petition  are  to  be  taken  as  true,  does  not  extend  to 
conclusions  of  law  or  matters  of  evidence  pleaded  in  the  petition. 
Southern,  etc.,  Company  vs.  Wolf,  etc.,  et  al.,  48  A.  631. 

Art,  172.  Petition,  Prayer,  Character  of  Proceeding — 

On  a  petition  alleging  the  agency  of  the  defendant  and  praying  for  an 
account  aild  judgment  for  the  amount  which  may  thus  be  shown 
to  be  due,  it  is  error  to  give  judgment  for  any  specific  sum,  where  de- 
fendant has  not  filed  any  account.    Lallie  vs.  Lallie  et  al.,  48  A.  726. 

Whatever  the  averments  of  the  petition,  unless  the  prayer  asks  for 
relief  by  a  proper  judgment  under  proper  procedure,  the  suit  will  be 
dismissed  on  the  plea  of  no  cause  of  action.  New  Orleans,  etc.,  R.  R. 
Co.  vs.  Louisiana  Construction  Co.,  49  A.  49. 

Tbe  character  of  a  suit  is  determined  by  the  substance  of  the  demand, 
not  the  mere  form  of  expression  used  in  the  petition.  Henricks  vs.  City, 
60  A.  1244. 

Ttie  lessee,  made  defendant  in  ejectment  proceedings,  can  not  change 
tbe    character  thereof  by  a  reconventlonal  demand  for  damages,  the 
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original  proceeding  retains  its  summary  character.  Meghill  ys.  Kelly, 
51  A.  281 ;  and  where  the  lessee  sues  to  preyent  the  lessor  from  ejecting 
him,  a  reconventional  demand  hy  the  defendant  for  ejectment,  based 
on  proper  notice,  etc.,  will  make  the  entire  proceeding  summary  in  its 
character.    State  ex  rel.  McMahon  ys.  Judge,  62  A.  1039. 

When  plaintiff's  petition  and  the  evidence  show  a  legal  cause  of  ac- 
tion, but  the  .decree  prayed  for  is  not  warranted  by  either  the  petition 
or  prayer,  the  cause  will  be  remanded.  Beugnot  vs.  Tremoulet,  52  A. 
454. 

Art.  175.    Oyer. — 

The  failure  to  annex  documents  mentioned  in  the  petition  is  not 
cause  for  dismissal;  it  suflSces  if  an  intelligent  cause  is  set  out 
The  defendant  may  demand  their  production,  and  dismissal  will  follow 
the  failure  to  produce.    Hewitt  vs.  Williams,  47  A.  742. 

Art.  177.    Waiver  of  Service,  etc. — 

Waiver  of  citation  is  not  waiver  of  legal  delays,  it  is  to  be  taken  as  if 
service  had  been  made  on  the  day  when  citation  was  waived.  But  the 
judgment  rendered  thereon  on  a  default  prematurely  taken  is  not  abso- 
lutely void  and  can  not  be  attacked  collaterally.  Anheuser-Busch, 
etc.,  Co.  vs.  Gowan,  49  A.  680. 

Art.  178.  Clerk  Must  Make  Copy  and  Annex  Citation 

Where  a  copy  of  a  petition  does  not  contain  the  address  to  the  court, 
it  is  not  a  true  copy,  and  since  the  omission  is  the  fault  of  the  clerk  of 
court,  the  suit  will  not  be  dismissed,  plaintiff  is  entitled  to  delay  for 
the  service  of  a  true  copy.  The  omission  of  the  address  was  not  cured 
by  the  accompanying  citation  which  contained  the  names  of  the  parties 
to  the  suit,  and  the  title  of  the  court.     Lukis  vs.  Allen,  45  A.  1447. 

Art.  179.  Essentials  of  Citation — 

A  citation  addressed  To  the  President  of  a  corporation,  and  served 
personally  on  its  general  agent,  is  an  absolute  nullity.  State  ex  rel. 
Yazoo,  etc.,  Railroad  Company  vs.  Justice,  48  A.  1417;  State  ex  rel. 
New  Iberia,  etc.,  Co.  vs.  Voorhies,  Judge  et  al.,  50  A.  671. 

A  citation  addressed  to  the  agent  of  a  person  is  insufficient.  It 
should  be  addressed  to  the  principal,  and  where  service  is  not  personal 
it  must  be  made  at  his  usual  and  not  at  his  last  place  of  residence, 
but  whatever  the  return,  if  the  evidence— not  objected  to — showed  per- 
sonal service,  a  judgment  would  not  be  void  because  of  the  incorrect 
return.    McFadden  vs.  Sheriff  et  al.,  49  A.  1319. 

Art.  198.  Service  on  Corporation,  Banks,  Partners, 
etc. — 

Where  parties  are  liable  in  solido  and  each  is  cited,  they  are  all  prop- 
erly before  the  court,  though  the  liability  arose  when  the  parties 
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formed  a  commercial  partnership,  which  had  been  diseolved  by  the 
death  of  one  of  the  partners  before  the  institution  of  the  suit.  Helm, 
etc.,  Y8.  O'Roorke,  46  A.  178. 

Art.  201 .    Return  of  Domiciliary  Service — 

Return  of  domiciliary  service  must  show  that  person— if  other  than 
defendant— on  whom  service  was  made,  resided  at  the  domicile  of  the 
defendant,  and  that  service  was  made  at  domicile  of  defendant,  his 
place  of  business  will  not  answer.  Lehman,  Stem  &  Co.  vs.  Broussard 
et  al.,  45  A.  346;  and  if  name  of  person  was  not  known  to  officer,  then 
it  must  show  how  he  ascertained  it.    Ibid. 

Art.  2o6.    Citation  Essential^  Waiver  by  Appearance 

Absentee  defendants,  without  reserving  the  right  to  plead  any  exist- 
ing informalities  in  the  citation,  bonded  property  which  had  been 
attached.  Held,  an  appearance  which  cured  the  informality  in  the 
service.    Williams  et  al.  vs.  Gilkeson-Sloss  Co.,  45  A.  1013. 

Where  an  exception  to  a  defective  citation  is  overruled,  and  answer 
filed  reserving  the  exception,  it  Is  not  such  an  appearance  as  waives  the 
defect.  In  a  suit  against  a  parish,  a  citation  addressed  to  the  president 
>f  the  police  jury  individually  is  defective.  State  ex  rel.  Police  Jury 
^s.  Judge,  46  A.  117. 

A  defect  in  citation  is  cured  by  defendant  appearing  to  bond  the 
>roperty.    Hollingsworth  vs.  Atkins  Brothers,  46  A.  516. 

An  exception  of  no  cause  of  action  was  filed  before  exception  to  the 
urisdiction  ratione  personce.  Held,  that  the  latter  must  necessarily  fall, 
tate  vs.  Bush  and  The  Plaquemines,  etc.,  Co.,  46  A.  656. 

After  appearance  and  answer,  the  defendant  is  yet  in  court,  though 
e  discontinue  his  reconventional  demand.  Heirs  of  Brigot  vs.  Brigot, 
?  A.  1429. 

When  residents  of  Louisiana  voluntarily  file  a  document  in  a  court  of 
mother  State,  declaring  they  appear  therein  as  defendants  in  a  certain 
lit,  etc.,  that  court  will  be  held  to  have  been  seized  of  jurisdiction  over 
kid  persons.    National  Banl£  vs.  Moore,  50  A*  1332. 

Art.  207.  No  Citation,  Demand  or  Proceeding  Allowed 
1  Dies  Non — Conservatory  Writs  May  Issue. 

^^  No  citation  can  issue,  no  demand  can  be  made,  no  proceedings  had, 
•I*  suits  instituted  on  Sundays,  on  the  Fourth  of  July,  on  the  First  and 
^btb  of  January,  on  the  Twenty-fifth  of  December,  Twenty-second 
February,  on  Good  Friday,  and  moreover  in  the  Parish  of  Orleans 
3f  ardi-Gras  and  the  Fourth  of  March,  nor  shall  any  arrest  be  made 
;er  sunset  on  any  individual  within  his  domicile,  provided,  however, 
%t  writs  of  arrest,  of  attachment,  of  sequestration,  of  provisional 
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aelzare  and  Injunction  may  issue  and  be  executed  on  Sundays  and  legal 
holidays/'    (As  amended  by  Act  98, 1890,  p.  115). 

See  B.  S.  1114,  as  amended  by  Act  93, 1892,  p.  124,  and  Act  110, 
1896,  p.  168,  Decoration  Day. 

Art.  214.    Affidavit  and  Bond — 

Act  103,  E.  S.,  1870,  p.  18,  Acts  1871. 

An  Act  relative  to  bonds  taken  in  cases  of  arrest,  attachment,  seques- 
tration and  provisional  seizure,  and  to  suits  against  joint  obligors. 

Section  1.  That  in  all  cases  of  arrest,  attachment,  sequestration  and 
provisional  seizure,  in  which  bonds  are  required  to  be  s^iven  by  the 
plaintiff  previous  to  the  issuing  of  the  writ,  the  bond  so  given  shall  be 
made  payable  to  the  clerk  of  the  court  which  issues  the  writ,  and  the 
defendant,  as  well  as  every  person  party  to  the  suit,  or  injured  by  the 
issuing  of  the  said  writ,  shall  have  recourse  thereon  against  the  princi- 
pal and  securities  on  the  bond  for  any  damage  they  may  sustain  in  case 
such  writs  should  have  been  wrongfully  issued,  and  in  case  the  plaituif 
should  cause  the  torit  to  issue  against  certain  specified  property,  the  bond 
shall  inure  to  the  benefit  of  any  and  all  persons  interested  in  such  prop- 
erty; provided^  that  this  act  shall  not  be  so  construed  as  to  release  the 
sheiin,  in  any  manner,  from  the  duties,  responsibilities  and  liabilities 
now  devolved  upon  him  by  law. 

Sec.  2.  That  hereafter,  in  all  suits  against  joint  obligors,  it  shall  be 
necessary  to  make  all  the  obligors  parties  to  the  suit,  out  each  of  the 
joint  obUgors  may  be  sued  and  judgment  obtained  against  them  sepa- 
rately for  the  proportion  of  the  debt  or  obligation  due  by  them  respect- 
ively, whether  all  are  joined  in  the  suit  or  not. 

Sec.  3.  That  all  laws  in  conflict  with  the  provisions  of  this  act  be  and 
the  same  are  hereby  repealed,  and  that  this  act  shall  take  effect  from 
and  after  its  passage. 

Arts.  216)  217.  Oath — Applies  to  all  Provisional 
Writs— 

An  affidavit  for  attachment  made  by  an  attorney,  in  the  absence  of 
the  principal,  '^  from  information  received,  and  believed  to  be  true, ^^  is  a 
sufficient  compliance  with  law,  as  would  be  any  other  expression 
equivalent  to  the  words  prescribed.  Dinkelspiers  Sons  vs.  the  New 
Albany  Woolen  Mills,  46  A.  576. 

When  the  husband  joins  the  wife  in  the  suit,  the  authority  of  the  wife 
to  give  an  injunction  bond  therein  is  implied,  and  his  signature  to  the 
bond  is  not  necessary ;  and  when  the  affidavit  is  made  in  her  absence 
by  her  attorney,  it  need  not  aver  the  absence  of  the  husband.  Hart  vs. 
Connolly,  49  A.  1587. 

Art.  237.  At  What  Time  Arrest  May  Be  Ordered. 
Petition  May  Be  Filed  Next  day— 

^^  A  creditor  may  have  his  debtor  arrested  when  such  debtor  is  about 
leaving  the  State,  at  the  very  moment  of  instituting  his  action,  while 
it  is  pending,  in  every  stage  of  the  proceeding  and  even  after  appeal. 
And  in  all  cases  where  attachments,  arrests,  sequestration  and  provisional 
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seizare  are  demandable,  the  plaintilf,  his  agent  or  attorney  having 
made  affidavit  and  given  bond  in  conformity  to  law,  and  having  filed 
the  same  in  court,  and  having  obtained  the  order  of  the  judge  for  the 
issuance  of  the  writ,  it  shall  be  the  duty  of  the  clerk  to  issue  forthwith 
the  same  without  any  petition  being  then  presented,  but  the  usual  peti- 
tion shall  be  filed  on  the  day  succeeding  that  on  which  the  said  process 
shall  have  issued,  except  in  cases  where  a  Sunday  or  a  legal  holiday 
shall  be  the  succeeding  day ;  then  on  the  next  day  succeeding  such  day 
of  public  rest,  and  the  sheriff  shall  proceed  immediately  to  execute 
said  process  according  to  law." 

Sec.  2.  Be  it  further  enacted^  etc,^  That  all  laws  and  parts  of  laws 
conflicting  with  this  act,  or  contrary  to  any  of  its  provisions,  be  and  the 
«ame  are  hereby  repealed.     (As  amended  by  Act  14, 1880,  p.  20). 

Art.  239.    Attachment — 

Defective  service  will  suffice  to  dissolve  the  writ  Lehman,  Stem  & 
Oo.  vs.  Broussard,  45  A.  346. 

Mention  of  an  improper  judicial  district  in  the  caption  of  a  writ  of 
attachment,  will  not  justify  its  dissolution.  Standard  Cotton  Seed  Oil 
Oo.  vs.  Mathison,  47  A.  710. 

Art.  240.  Causes  for  Attachment — ^4,  Fraudulent 
Mortgages,  etc.,  Preference. — 

Where  an  insolvent  person  who  had  been  mortgaging  his  property 
confesses  judgment  in  favor  of  some  of  his  creditors,  attachment  will 
lie  in  favor  of  another  to  whom  the  debtor  refused  a  like  concession. 
Joseph  Bowling  Oo.  vs.  Calvin,  49  A.  1340. 

The  debtor  who  by  different  acts  sells  all  his  property  to  one  creditor 
and  only  in  a  sale  for  a  part  of  it  imposes  on  the  vendee  the  obligation 
to  make  a  pro  rata  division  of  the  price  among  his  creditors  gives  an 
♦*undue  preference"  to  the  purchasing  creditor.  Appleby  et  al.  vs. 
Liebman  et  al.,  51  A.  473. 

T*he  allegation  '^that  the  defendant  had  mortgaged,  assigned  or  dis- 
posed of"  or  was  about  to  do  so  of  his  property,  '^with  intent  to  defraud 
Ills  creditors"  is  not  sustained  where  the  allegation  rested  on  the  record 
of  a  mortgage  by  the  defendant  in  favor  of  his  wife,  and  the  attack  on 
tlie  validity  of  that  mortgage  is  withdrawn.  Koenig  vs.  fluck,  51  A. 
1368. 

TVliere  an  attaching  creditor  had  valid  grounds  for  the  writ,  it  will 
not  1>e  dissolved  at  the  suit  of  other  creditors,  because  the  first  creditor 
bad  employed  the  attorney  who  had  before  that  represented  the  defen- 
dant, or  because  no  active  defense  was  made.  Bawlins  et  als.  vs. 
Sheriff  et  al.,  45  A.  58. 

Xlie  mere  request  for  extension,  conditioned  upon  the  assent  of  all 
creditors,  and  combined  with  suspension  of  payment  and  the  continual 
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sale  of  goods,  will  not  justify  an  attachment.    Block  vs.  Creditors 
46  An.  1334. 

The  harden  of  proving  the  grounds  assigned  for  attachment  are  upon 
the  plaintiff,  where  the  prima  fade  case  estahlished  hy  the  afSdayit  ie 
met  with  some  proof,  and  the  proof  necessary  to  sustain  the  writ,  must 
refer  to  the  state  of  facts  existing  when  the  affidavit  was  made.    Ibid, 

Defendants,  residents  of  Mexico,  gave  their  notes  to  a  third  party  in 
Louisiana  to  ohtain  certain  machinery  which  it  was  the  duty  of  plidntiff 
to  furnish  under  his  contract;  at  the  request  of  plaintiff  they  sent  to 
Louisiana  the  money  to  pay  these  notes.  For  an  alleged  halance  the 
plaintiff  attached  this  money.  Held,  that  the  attachment  should  he  dis- 
solved, hecause  the  notes  were  given  for  a  deht  which  the  plaintiff  him- 
self should  have  discharged.    Taylor  vs.  Almanda  Bros.,  60  A.  351. 

Art.  244.   Debt  Not  Due — Oath — 

The  insolvency  of  the  principal  does  not  mature  the  dehts  against  the 
surety,  and  a  suit  against  him  and  an  attachment  served  against  his 
property  will  he  dissolved  on  plea  of  prematurity,  where  the  suit  was 
instituted  hefore  the  debt  is  due.  State  National  Bank  vs.  New 
Orleans  Brewing  Association  et  als.,  49  A.  935. 

Art.  245.    Attachment  Bond — 

*^  A  creditor,  his  agent  or  attorney  in  fact,  praying  such  attachment, 
must,  besides,  annex  to  his  petition  his  obligation  in  favor  of  the  clerk 
of  the  court  before  which  the  writ  issues  for  a  sum  equal  to  that  which 
he  claims,  with  the  surety  of  one  good  and  solvent  person,  residing 
within  the  jurisdiction  of  the  court  to  which  the  petition  is  presented, 
as  a  security  for  the  payment  of  such  damages  as  the  defendant  may 
recover  against  him,  in  case  it  should  be  decided  that  the  attachment 
was  wrongfully  obtained.  '* 

SEq.  2.  Be  it  further  enacted^  That  all  laws  and  parts  of  laws  in  con- 
erewith  be  and  the  same  are  herebv  repealed  (as  amended  by 
Act  17,  1880,  p.  21). 

See  Act  103, 1870,  printed  under  Art.  214. 

An  attachment  bond,  in  which  no  amount  is  mentioned,  is  defective^ 
and  the  defect  is  not  cured  by  the  affidavit  of  the  surety.  Lehman, 
Stem  &  Go.  vs.  Broussard  et  al.,  45  A.  346. 

A  member  of  a  co-partnership  is  not  in  his  individual  capacity  a 
competent  surety  on  the  attachment  bond  in  which  the  co-partnership 
are  the  principals.    Bayne  &  Onorato  vs.  Ousimano,  50  A.  361. 

Art.   246.    Garnishment — 

The  court  had  ordered  garnishees  in  attachment  proceedings  to 
answer  in  open  court.     On  objection  to  the  order,  it  was  rescinded. 
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Held,  that  mandamus  will  not  lib  to  bbinstatb  the  obder.  That 
it  was  not  a  ministerial  duty  of  the  judge  to  order  garnishees  in 
proceedings  like  this,  to  answer  in  open  court.  State  ex  rel. 
Sentes  vs.  Judge,  49  A.  696. 

See  annotation  to  Art.  642. 

Art.  254.  Posting  Citation  in  Case  of  Absent  or  Ab- 
sconding Debtor — 

Attachment  was  levied  on  property  of  an  absentee.  The  constable 
made  a  written  return  on  the  writ,  but  not  on  citation.  Held,  that  the 
appointment  of  a  curator  ad  hoc  and  all  subsequent  proceedings  were 
void,  because  there  was  no  written  return  on  the  citation  showing  it  had 
been  nailed  to  the  court  house  door.  State  ex  rel.  Griffith  vs.  Judge  et 
al.,  60  A.  170. 

The  attachment  was  obtained  on  the  allegation  that  defendant  was  a. 
non-resident  and  a  curator  ad  hoc  was  appomted  to  represent  her,  but 
citation  was  not  nailed  to  courthouse  door.  Defendant  averred  that  she 
was  not  a  non-resident,  and  pending  the  trial  she  was  served  personally. 
The  attachment  was  dissolved,  as  it  could  not  be  aided  by  the  subsequent 
correct  citation.    £lder  &  Davis  vs.  Ludeling,  50  A.  1077. 

Art,  257.    Possession  by  Sheriff — Inventory — 

A  sheriff  can  not  without  the  consent  of  the  plaintiff  proceed  with 
the  cultivation  of  a  plantation  which  he  holds  under  writ  of  attach- 
ment and  have  any  loss  which  may  result  from  his  administration 
taxed  as  costs.  His  tenure  under  this  writ  is  different  from  that  under 
writs  of  sequestration,  fieri  facias  or  seizure  and  sale.  American  Nat. 
Bank  vs.  Childs,  49  A.  1369. 

Art.  261.  Sale  of  Perishable  Property  Pendente  Lite. — 

Contradictorily  with  defendant,  a  plaintiff  in  attachment  obtained 
an  order  to  sell  the  property  under  Art.  261  on  five  days^  advertise- 
ment. After  the  sale  was  completed  and  vendees  placed  in  possession 
certain  creditors  intervened  to  obtain  a  reversal  of  the  order  to  sell. 
Beld,  that  the  intervention  came  too  late,  and  interveners  were  with- 
ont  interest  to  appeal  from  the  order.  State  ex  rel.  Victor  &  Achlles 
et  als.  vs.  Judge,  46  A.  1421.    See  annotation  to  Art.  254. 

Art.  268.    Judgment  against  Plaintiff — Damages — 

In  a  reconventional  claim  for  damages  caused  by  a  dissolved  attach- 
ment, it  was  permissible  for  the  claimant  to  prove  loss  and  other  in- 
jturies  to  their  business,  without  setting  out  specific  and  separate  amounts 
for  each  item.    Bickham  &  Son  vs.  Hutchinson  &  Bailey,  50  A.  755. 

Art  275.    Grounds  for  Sequestration — 

Sequestration  will  issue  for  a  debt  not  due,  only  in  the  case  pro- 
vided in  paragraph  5  of  this  article,  and  then  only  when  the  plaintiif 
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swears  that  he  has  a  mortgage  or  privilege,  and  to  *^the  facts  which 
INDUCE  HIS  APPREHENSION/'    Egan  Y8.  Fush,  46  A.  474. 

The  maturity  of  the  debt,  that  It  was  not  paid,  and  that  defendants 
were  selling  the  property,  though  in  due  course  of  business,  will 
justify  a  writ  of  sequestration.  GK>ldman  vs.  Goldman  &  Masur,  47  A. 
1463. 

Where  a  party  sells  goods  to  a  dealer,  he  does  so  with  the  implied 
understanding  that  the  purchaser  intends  to  sell  them,  the  mere  fact 
OF  SELLING  docs  not  therefore  give  the  right  to  sequester,  but  when 
the  purchase  price  is  not  paid  at  maturity,  the  vendor  mat  withdraw 
HIS  CONSENT  TO  SELL,  and  iusist  that  the  goods  be  placed  in  such  a 
position  that  his  lien  will  not  be  destroyed.  This  alone,  however,  does 
not  justify  the  charge  that  defendant  will  conceal.  American,  etc., 
Co.,  vs.  Grant,  etc.,  Co.  60  A.  931. 

Affidavit  as  Evidence  of  Fear. 

The  affidavit  for  obtaining  the  writ  is  prima  fade  evidence  of  the  facts 
authorizing  its  issue,  (The  Cypress,  etc.,  Co.,  vs.  Lorio,  46  A.  441), 
and  where  the  defendant  fails  to  rebut  it  by  proof,  the  writ  will 
be  maintained.  Landwirth  vs.  Shaphran,  47  A.  336;  Hewitt  vs.  Wil- 
liams, 47  A.  742. 

On  a  motion  to  dissolve  a  sequestration,  where  the  grounds  on  which 
it  issued  are  charged  to  be  false,  plaintiff  will  be  required  to  do  more 

THAN  rest  on  PLEADINGS,  but  MUST    SHOW  AND  SUSTAIN    the  gTOUndS 

and  facts  on  which  the  alleged  fear  was  made  to  rest.  American  Fur- 
niture Co.  vs.  Grant-Jung  Furniture  Co.,  50  A.  931. 

A  sequestration  will  be  dissolved  where  plaintiff^s  affidavit  that  '*he 
fears  that  the  defendant,^' etc.,  is  attacked  as  untrue  and  is  not  sus- 
tained by  the  evidence  adduced.    Vives  vs.  Robertson,  62  A.  11. 

Requisite  for  Supplemental  Petition. 

The  original  petition  containing  a  prayer  and  affidavit  for  sequestra- 
tion being  filed  before  the  debt  was  due,  was  dismissed  in  exception  of 
prematurity.  Before  dismissal,  but  after  exception,  a  supplemental 
petition  without  prayer  for  sequestration  or  affidavit  was  filed  and  the 
maturity  of  the  debt  alleged.  Held,  that  the  sequestration  would  be 
dissolved.    Egan  vs.  Fush  46  A.  474;  Hewitt  vs.  Williams,  47  A.  742. 

Seizure  of  Same  Property  Under  Second  Writ, 

When  property  has  been  sequestered  under  one  writ,  and  the  sheriff 
subsequently  receives  a  second,  the  levy  under  the  first  writ  is  sufiicient 
for  the  second.  The  receipt  of  the  second  is  a  constructive  levy,  and 
if  the  first  writ  is  vacated,  the  property  may  he  held  under  the  second. 
State  ex  rel  Schwan  vs.  Judge,  62  A.  568. 

Art.  276.    Sequestration  Bond — 

See  Act  103, 1870,  printed  under  Art.  214. 
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kit.  279.    Bonding  Sequestration— 

Where  the  right  to  release  sequestered  property  exists,  it  may  be  ex- 
ercised in  the  lower  court,  pending  a  suspensive  appeal  from  its  judg- 
ment which  does  not  involve  that  right.  The  right  exists  in  every  stage 
of  the  suit,  and  would  be  destroyed,  were  it  denied  in  court  below,  and 
if  the  property  has  been  sold,  the  proceeds  may  be  bonded.  State 
ex  rel.  Stuart  vs.  Judge,  45  A.  1322. 

A  sequestration  of  partnership  property  obtained  by  a  co-proprietor, 
should  not  be  dissolved  on  bond,  and  an  appeal  will  lie  from  a  judgment 
directing  it,  and  where  the  purpose  of  the  writ  is  to  keep  the  property 
in  statu  qtto  pending  the  settlement  of  a  co-partnership  or  corporation, 
it  will  be  maintained  (^Eltringham  vs.  Clarke  &  Pringle,  49  A.  340), 
and  where  a  judgment  probating  a  will  and  putting  in  possession  is 
attacked  within  three  months,  the  judge  may  exproprio  motu  order  the 
sequestration  of  the  property,  and  if  the  writ  is  dissolved,  an  appeal 
will  lie  from  the  decree.    Schwan  et  al.  vs,  Schwan  et  als.,  52  A.  1183. 

The  plaintiff^s  right  to  bond  the  goods  sequestered  by  them  on 
the  allegation  that  they  had  a  vendor's  lien,  is  lost,  where  the  debtor 
has  made  a  cession  of  his  property  before  the  application  to  bond  is 
made.    State  ex  rel.  Simmons  &  Cohn  vs.  Judge,  50  A.  621. 

Act  94,  1900 — To  provide  for  the  sale  of  property  of  a  perishable 
nature  and  subject  to  be  lost  or  deteriorated  during  the  pendency 
of  a  sequestration  or  provisional  seizure  suit. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Louisiana, 
That  in  all  cases  of  sequestration  or  provisional  seizure,  if  the  property 
sequestered  or  provisionally  seized  be  of  a  perishable  nature  and  sub- 
ject to  be  lost  or  deteriorated  in  value,  during  the  pendency  of  the 
suit,  the  Court  may  at  the  request  of  the  plaintiff  order  the  sale  of  . 
such  property  at  public  auction,  after  the  usual  advertisement,  and 
after  the  same  has  been  appraised  b^^  two  experts  appointed  for  that 
purpose,  in  order  that  the  proceeds  of  such  sale  may  remain  on  deposit 
in  the  hands  of  the  sheriff  until  definitive  decision  of  the  suit;  pro- 
vided, this  act  shall  not  apply  when  property  has  been  seized  and  is 
held  by  order  of  the  Court,  pending  a  decision  of  the  question  of  pos- 
session or  ownership ;  provided  further,  that  nothing  in  this  act  shall 
be  so  construed  as  to  prevent  or  prohibit  either  plaintiff  or  defendant 
from  holding  property  seized  under  a  writ  of  sequestration  or  provi- 
sional seizure,  as  now  provided  by  law. 

Sec.  2.  Be  it  further  enacted,  etc,  That  this  act  shall  take  effect 
Trom  and  after  its  passage. 

Art.  287.    Provisional   Seizure;    Reqtiisites    of   Affl- 
lavit— 

A  writ  of  provisional  seizure  was  dissolved  because  the  affidavit 
eas  made  by  the  attorney  when  the  plaintiff  was  present. 
leld,  that  defendant  was  entitled  to  damages  in  a  limited  amount— t.  e,, 
.ttomey^s  fees  and  other  expenses  incurred  in  dissolving  the  writ  on 
notion.     Hollingsworth  vs.  Atkins  Brothers,  46  A.  515. 
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The  failure  of  the  judge  to  affix  his  name  to  theaffidtvit  iD»it\fj 
the  plaintiff  to  obtain  a  writ  of  provisional  seizare,  will  not  icodett 
null  and  void,  when  it  is  immediately  succeeded  by  an  order  for  Ac 
writ,  signed  by  the  judge.  State  ex  rel.  Singreen  ts.  Downing,  Jodft 
48  A.  1420.  Nor  will  it  destroy  an  affidavit  for  injancdon.  Leiiiii^ 
Daniels,  23  A.  170.  Nor  for  attachment  English  vs.  Wall,  li  Bob.  I^ 

See  Act  94, 1900,  printed  supra  under  Art  279,  lUowing  the  Eile(tf 
perishable  property  pendente  lite. 

Art.  295.    Provisional  Seizure  Issues  Without  ixsA- 

But  see  Act  103, 1870,  printed  under  Art.  214. 

Art.  296.  Injunction— When  the  Writ  WiD  W 
iksue — 

An  injunction  will  not  issue,  where  the  act  sought  to  be  eajoioid  lie 
already  been  committed,  nor  will  it  issue  in  a  doubtful  case.  Tbepe- 
pose  of  the  writ  is  to  prevent,  not  to  correct  wrongs.  Callan  vs.  Boni 
etc.,  45  A.  673. 

A  tenant  obtained  an  injunction  to  prevent  his  lessor  from  dif» 
sessing  him.  On  motion  to  dissolve  the  writ,  it  was  shown  that  pievioiiif 
instituted  ejectment  proceedings  had  resulted  in  judgment  ^  i^ 
lessor;  the  injunction  was  properly  dissolved.  Mengelle  &  Co. a 
Abadie,  46  A.  676. 

An  injunction  to  restrain  executory  proceedings  will  not  i* 
under  this  article — which  merely  defines  the  writ.  The  snbjeetttfN- 
vided  for  in  Art.  739.    Dupre,  Admr.,  vs.  Anderson,  45  A  11^ 

A  general  allegation  of  threatened  injury,  without  any  annoaBceo^ 
as  to  what  the  supposed  injury  will  result  from,  or  as  to  wbatit^^ 
result  in,  is  totally  insufficient  to  justify  an  injunction.  Ot]8TB.Sv^ 
ney,  48  A.  940. 

An  injunction  will  not  issue  to  prevent  creditors  residing  In thiiSaa^ 
from  suing  in  New  York  their  insolvent  debtor  domiciled  ^ 
where  the  asset  they  seek  to  recover  is  a  debt  due  the  debtor  tf  1 
corporation  domiciled  in  New  York,  but  having  an  agent  here.  Oe*- 
mercial  Soap  Works  et  als.  vs.  Lambert,  49  A.  459. 

The  wife  separate  in  property  sold  certain  property  with  the  b* 
band's  consent.  Suit  by  the  purchaser  was  necessary  to  obtain poeitfB^ 
and  the  wife  being  dead,  the  heirs  and  husband  were  cited  uoAU^ 
peared.  Judgment  was  given  the  purchaser  and  the  husband  so^ 
to  enjoin  the  execution  on  various  grounds.  Held,  that  the  bjffiM^ 
was  properly  refused.    State  ex  rel.  Kenner  vs.  Judge,  50  A  996. 

Mandamus  to  a  District  Court  will  not  lie  to  direct  the  isBaaneeot* 
injunction,  where  it  appears  that  the  writ  was  notneoessaiytopieft^ 
the  rights  of  relators.  Their  right  to  the  writ—when  neeesniy--**' 
reserved.    State  ex  rel.  Scott  vs.  Judge,  52  A.  309. 
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Jurisdiction  Ratione  Materiae  et  Personae. 

The  property  of  a  surety  on  a  bond  for  the  appearance  of  one  Jack- 
son in  a  criminal  proceeding  in  St.  Mary  parish,  haying  been  seized  in 
Jefferson  parish,  where  the  surely  resided  and  the  property  was  sit- 
uated, under  k  fi.fa,  issued  in  St.  Mary,  the  District  Court  of  Jefferson 
parish  has  jurisdiction  to  enjoin  the  execution,  where  the  petition  for 
injunction  contains  the  allegation  that  the  proceedings  were  void,  not 
MERELY  VOIDABLE.    Langddge,  Sheriff,  vs.  Judge,  46  A.  29. 

The  Civil  District  Court  for  the  parish  of  Orleans  is  without  power 
to  enjoin  the  execution  of  a  criminal  statute,  and  certiorari  will  lie  to 
prevent  punishment  for  contempt  in  violating  the  order.  State  ex  rel. 
City  vs.  Judge,  48  A.  1448;  Lecourt  vs.  Gaster  et  als.,  49  A.  487. 

The  court  to  which  application  is  made  by  a  resident  of  another 
State  for  executory  process,  has  jurisdiction  to  issue  its  writ  enjoining 
the  seizure  and  to  appoint  a  curator  ad  hoc  to  represent  the  absent 
defendant  in  injunction.  Phillips  et  al.  vs.  Adams  Mach.  Co.,  52 
A.  442. 

Petition — Exception. 

It  is  a  general  but  not  an  invariable  rule,  to  give  notice  to  a  party 
)btaining  an  injunction  prior  to  a  modification  or  rescission  of  the  order. 
[f ,  however,  It  is  not  done,  he  should  be  subsequently  notified,  so  that 
16  may  protect  his  interests.  State  ex  rel.  Lehman  vs.  Judge,  46 
I.  163. 

Plaintiff  in  executory  process  was  enjoined  by  the  defendant  on  the 
negation  that  there  was  a  deficiency  in  the  quantity  of  the  land  for 
^hich  the  notes  sued  on  were  given.  Defendant  in  injunction  filed  ex- 
eption  of  ^^  no  cause  of  action,'^  which  being  dismissed  on  appeal,  was 
eld  not  to  be  a  waiver  of  the  right  to  try  the  case  on  its  merits.  Gugh- 
elhmi  vs.  Geismar,  46  A.  280. 

The  allegations  of  the  petition  being  admitted  by  the  exception  of  no 
luse  of  action  for  the  purposes  of  the  exception,  and  the  allegation 
sing  that  a  certain  condition  constituted  a  nuisance  per  se,  an  injuno- 
on  by  the  Board  of  Health  will  lie  to  restrain  it.  Board  vs.  Maginnis, 
I  A.*  806. 

AVhen  Rule  Nisi  Will  Issue — Discretion  of  Judge. 
It  is  within  the  discretion  of  the  judge  to  direct  a  rule  niei  to  issue 
here  it  is  sought  to  enjoin  a  municipal  corporation  in  matters  affect- 
g  the  public  health,  safety  or  convenience,  and  the  defendant  in  its 
iswer  will  be  permitted  to  make  such  a  showing  as  will  enable  the 
art  to  exercise  a  prudent  discretion  in  granting  or  denying  the  writ. 
ate  ex  rel.  Lafitte  vs.  Judge,  51  A.  1768. 

Art.  301.    Injunction  and  Settlement  in  Concurso. — 

^ji  ordinary  creditor  can  not,  under  this   article,  compel  a  ored- 
r,  proceeding  under  a  judgment,  to  bring  the  seized  property  into 
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court  for  ratable  distribation  ainonfi:  all  the  creditors  of  a  common 
debtor.    Thompson  &  Co.  ts.  Sheriff  et  al.,  47  A.  1401. 

Art.  303.    Injunction  to  Preserve  Property  or  Prevent 
Waste. — 

The  petition  for  injunction  did  not  shov7  that  irreparable  injury 
would  result  from  an  alleged  nuisance  caused  by  a  business  apparently 
lawful,  and  the  original  order  prohibiting  the  business  was  modified  in 
a  rule  to  show  cause,  so  as  to  permit  the  conduct  of  the  business  accord- 
ing to  law.  Held,  that  mandamus  will  not  lie  to  compel  the  lower 
judge  to  grant  a  suspensive  appeal  from  the  modified  order  permitting 
the  conduct  of  the  business  pendente  lite.  Koehl  et  al.  vs.  Judge,  45 
A.  1488. 

The  court  is  not  deprived  of  the  discretion  to  permit  an  injunction  to 
be  bonded,  because  the  issue  of  the  writ  under  this  article  was  itself 
within  the  discretion  of  the  court.  Nor  will  the  mere  allegation  that 
the  threatened  injury  is  irreparable  deprive  the  court  of  the  power  to 
permit  the  writ  to  be  bonded,  and  where  the  injunction  issued  to  aid 
a  plaintiff  in  a  possessory  action,  and  possession  on  the  face  of  the 
papers  was  doubtful,  the  defendant  will  be  permitted  to  bond.  Came- 
ron vs.  Godchaux,  48  A.  1345. 

Injunction  will  lie  to  restrain  a  mortgagor  from  committing  any  act 
depreciating  the  value  of  the  property  mortgaged,  and  to  protect  a 
servitude  acquired  before  but  not  after  date  of  a  mortgage.  Middlesex 
Banking  Co.  vs.  Neimeyer  &  Darragh,  50  A.  755. 

An  injunction  will  lie  to  restrain  a  co-owner  in  indivision  from 
cutting  timber  on  the  common  property  without  the  consent  of  his  co- 
owner,  and  such  an  injunction  can  not  be  dissolved  on  bond.  State  ex 
rel.  Hake  vs.  Judge,  62  A.  103. 

Art.  304.  Petition,  Affidavit,  Bond,  Surety,  Liability. — 

Where  the  husband  authorizes  the  wife  to  bring  an  injunction  suit, 
the  law  implies  his  authorization  to  her  making  a  bond,  and  his  signa- 
ture to  the  bond  is  not  necessary,  and  where,  in  the  absence  of  the  wife, 
her  attorney  makes  the  affidavit  and  signs  the  bond,  it  was  unnecessary 
for  the  affidavit  to  state  the  absence  of  the  husband.  Hart  vs.  Con- 
nolly, 49  A.  1687. 

The  execution  of  **A''  was  enjoined  by  '*  B."  Pending  the  injunc- 
tion, the  property  was  sold  under  the  writ  of  ^'  0  ^'  and  the  proceeda 
paid  to  ^^  A.'^  who  had  filed  his  third  opposition  in  the  proceeding  of 
^^C.^^  Subsequent  to  the  sale,  the  injunction  of  ^*  B  ^^  was  dissolved. 
Held,  that  *^A^^  was  not  entitled  to  the  statutory  damages,  but  would  be 
allowed  attorney ^s  fees,    Monroe,  etc.,  Ass.  vs.  Sheriff,  51  A.  470. 
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Art    307.    Injunction — Dissolution  by  Bonding — 

An  Id  junction  issued  to  restrain  a  person  from  so  conducting  a  livery 
stable  as  to  constitute  it  a  nuisance  will  not  be  dissolved  on  bond.  The 
business  is  not  per  se  a  nuisance,  and  if  properly  conducted  would  not 
violate  the  injunction.  To  dissolve  the  writ  on  bond  would  be  to  per- 
mit its  conduct  in  the  alleged  illegal  and  offensive  manner  complained 
of.    State  ex  rel.  Violett  vs.  Judge,  46  A.  78. 

An  injunction  obtained  by  an  adjudicatee  of  property  at  a  sale  under 
ft,  fa,  to  prevent  the  sheriff  from  selling  the  property  a  la  pile 
enchercy  should  not  be  dissolved  on  bond,  and  an  appeal  will  lie 
from  an  order  directing  it,  though  rendered  contradictorily  with  the 
adjudicatee.    Weil  vs.  Schwartz,  49  A.  582. 

For  the  purpose  of  deciding  whether  an  injunction  will  or  will  not 
work  irreparable  injury,  and  so  be  or  be  not  subject  to  bond  by  defend- 
ant in  injunction,  the  averments  of  the  petition  must  be  taken  as  true 
with  the  limitation  that  it  extends  only  to  allegations  well  pleaded, 
not  to  conclusions  of  law  nor  matters  of  mere  evidence  pleaded  in  the 
petition.    Capitol  City,  etc.,  Co.  vs.  Judge,  50  A.  266. 

The  execution  of  a  judgment  was  enjoined,  and  on  ex  parte  applica- 
tion of  defendant,  the  injunction  was  dissolved  on  bond.  Held,  that  the 
dissolution  should  not  have  been  issued  ez  parte^  and  certiorari,  etc., 
will  lie  to  reinstate  the  writ.  State  ex  rel.  Van  Halen  vs.  Monroe, 
Judge,  50  An.  642. 

An  injunction  will  lie  to  restrain  a  co-owner  in  Indivision  from  cut- 
ting timber  on  the  common  property  without  the  consent  of  his  co- 
proprietor,  and  such  an  injunction  can  not  be  dissolved  on  bond. 
State  ex  rel.  Hake  vs.  Judge,  52  A.  103. 

Art.  308.    Violation  of  Injunction — 

'^If  one  against  whom  an  injunction  is  directed  in  any  wise  violate  or 
refuse  to  obey  the  same,  the  court  may  either  cause  to  be  destroyed 
whatever  may  have  been  done  In  contradiction  of  the  injunction,  if 
practicable,  or  may  punish  him  by  an  imprisonment  not  exceeding  ten 
days,  but  which  may  be  repeatedly  inflicted,  until  the  party  obeys  the 
mandate  of  the  court,  provided  these  proceedings  be  by  rule  which 
sliall  issue  and  be  made  returnable  within  five  days,  on  plaintiff^s 
8'wom  petition  alleging  such  violation  or  refusal,  said  rule  to  be  triable 
at  chambers  or  in  open  court.  The  party  aggrieved  by  said  violation 
or  refusal  may  also  recover  from  said  person  on  the  trial  of  the  injunc- 
tion such  damages  as  he  may  have  sustained  from  such  disobedience/' 

Sbc.  2.  Be  it  further  enacted^  eto.,  That  all  laws  and  parts  of  laws 
contrary  to  or  inconsistent  with  this  act,  are  hereby  repealed,  and  that 
this  act  shall  take  effect  from  and  after  its  passage.  (As  amended  by 
Act  77, 1896,  p.  lOd). 
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An  injonotion  had  been  modified  by  a  sabsequent  order,  and  lo  mod- 
ified was  perpetoated.  A  soapenBive  appeal  was  taken  by  defesdaot  ii 
injunction,  who  thereupon  oondnned  to  do  the  act  permitted  lijtke 
modified,  bat  not  by  the  original  order  of  injunction.  Held,  not  to  te 
contempt  of  court,  and  that  kabeat  corpus  would  issue  to  releue  ik 
defendant  in  Injunction  from  imprisonment.  State  ex  leL  Sehoo- 
hausen  vs.  Judge,  47  A.  696. 

See  annotation  to  Art.  131. 

The  Olyil  District  Court  of  New  Orleans  is  without  power  to  e&joh 
the  execution  of  a  criminal  statute,  and  certiarari  will  lie  to  pmetf 
punishment  for  contempt  in  Tiolating  the  order.  State  ex  rel.  City  n. 
Judge,  48  A.  1448;  Lecourt  vs.  Gaster  et  als.,  49  A.  487. 

The  yiolation  of  an  injunction  exposes  the  yiolator  to  pmiduiat 
for  contempt,  unless  it  be  a  case  of  *'  yery  exceptional  cbaneter." 
State  ex  rel.  Fowler  ys.  Judge  et  al.,  50  A.  1006. 

See  Art.  131  as  amended  by  Act  190, 1894,  and  Act  189, 1898,  piM 
after  Art.  131. 


Art.  313.    Jury  to  Assess  Damage 

A  jury  need  not  be  called  to  confirm  a  default  for  diBflolTingtbeaii 
of  a  plantation  for  the  non-payment  of  the  price.  Nidiolls  n.  He* 
yenu  et  al.,  47  A.  365. 

Art,  330,    Exceptions,  When  Evidence  Fot  Admitted 
to  Support  Them — 

Where  plaintiff  in  a  petitory  action,  treats  the  transfers  of  tbepnp- 
erty,  other  than  that  to  the  defendant,  as  absolute  nullitieg,  and  dten- 
fore  fails  to  maice  the  transferrors  parties  to  the  proceeding,  thedcfo^ 
ant  in  his  exception  mentioning  the  transfers,  will  not  be  permitted  e 
support  it  by  evidence  of  the  transfers.  This  can  only  be  done  wi 
trial  of  the  merits.  Biland  et  al.  vs.  Gobelin  et  al.,  46  A.  396;  HaB^ 
Ford  TS.  Mills  et  al..  Id.  331;  Mays  ys.  Wllkowski,  Id,  1475;  THasa^ 
ys.  Opera  House  Association  et  al..  Id.  1316;  Callahan  et  aL  T8.FIikff 
47  A.  427. 

Art.  361.    Death  of  Party  After  Issue  Joined. 

The  right  of  action  for  damages  given  to  certain  survivors  under  B.  i- 
C.  2316,  abates  at  the  death  of  the  survivors  there  named,  altlMHi^^ 
action  had  been  instituted,  tried  and  submitted  to  the  court,  bat  s^ 
decided  when  the  plaintiff  died.    Chevers  vs.  Roger,  60  A.  57. 

Art.  366.    Compensation  or  Set  Off. 

Damages  arising  from  the  failure  to  entirely  perform  a  oontnetitff 
be  pleaded  in  compensation  to  notes  given  in  consideration  (rf  theeot- 
tract.    Phillips  et  al.  vs.  Adams  Machine  Company,  62  A  441  (^ 
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court  appears  to  base  its  opinion  on  the  principle  that  there  conld  be  no 
recoyery  on  a  note  in  the  hands  of  the  original  payee,  when  the  con- 
sideration of  the  note  has  failed — at  p.  447.  Besides  the  plainti^  were 
non-residents). 

^^'  375-    When  Defendant  May  Reconvene — 

"In  order  to  entitle  the  defendant  to  institute  a  demand,  in  reconven- 
tion, it  is  required  that  such  demand,  though  different  from  the  main 
action,  be,  nevertheless,  necessarily  connected  with  and  incidental  to 
the  same;  as,  for  instance,  the  demand  instituted  by  the  possessor  in 
good  faith  against  him  who  sues  in  order  to  evict  him  or  for  the  pur- 
pose of  obtaining  the  payment  of  the  improvements  made  on  the  prem- 
ises; provided^  that  when  the  plaintii^  resides  out  of  the  State,  or  in 
the  State,  but  in  a  parish  diiXerent  from  the  defendant,  said  defendant 
may  institute  a  demand  in  reconvention  against  him  for  any  cause, 
although  such  demand  be  not  necessarily  connected  with  or  incidental 
to  the  main  cause  of  action;  and  provided  further^  that  in  all  cases  of 
arrest,  attachment  sequestration,  provisioiud  seizure  and  injunction  the 
defendant  may,  in  the  same  suit  by  reconventional  demand,  recover 
from  the  plaintiff  the  damages  he  may  have  sustained  by  the  illegal 
resort  to  such  writ.'^    (As  amended  by  Act  60, 1886,  p.  84). 

Where  subsequent  to  the  institution  of  the  suit,  the  plaintiff  removed 
to  a  different  parish,  the  defendant  may  bring  his  reconventional 
demand  in  the  same  proceeding  for  any  cause.  Rigney  vs.  Monette, 
45  A.  940. 

Defendant  in  injunction  staying  executory  process,  may  reconvene  for 
damages.    Levy  et  al.  vs.  Thompson  et  als.,  48  A.  410. 

In  a  suit  for  divorce  a  reconventional  demand  was  filed  for  separa- 
lon  from  bed  and  board.  Held,  that  no  formal  answer  was  required 
o  the  reconventional  demand,  and  that  plaintiff  could  contest  it  by  evi- 
lenoe  inapplicable  to  his  main  demand.  Suberville  vs.  Adams,  46 
k.  119. 

Costs  follow  the  judgment  rendered  in  favor  of  the  party  to  whom  a 
alance  was  found  due.    Bloch  vs.  Creditors,  46  A.  1334 

Art.  390.    Interest  in  Suit  Justifies  Intervention — 

An  OBDiNABT  CRBDiTOB  CAN  NOT  INTBRYENB  in  a  suit  between  an- 
tber  creditor  and  the  common  debtor,  where  there  is  no  charge  of 
-and  and  collusion  between  the  parties  to  the  suit.  Lincoln  vs.  New 
•rleans  Sxpress  Company,  Limited,  45  A.  729. 

Art.  .391.  Intervention  Must  Not  Retard  Principal 
uit— 

The  plaintiff  can  not  confirm  his  default  before  the  intervener  has 
ad  time  to  cite  the  parties  and  put  the  intervention  at  issue.  White 
aatle,  etc..  Company  vs.  Hart,  48  A.  1034. 
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Art.  396.  Third  Opposition  to  Assert  Ownership  or 
Privilege — 

Where  a  third  opponent  who  intervenes  claimB  to  be  the  owner  of 
property  sequestered,  without  attacking  plaintifi's  claim  or  privilege, 
he  will  be  restricted  to  question  of  ownership  vel  non.  O'Neil  vs. 
Walker  Brothers,  46  A.  609. 

One  who  had  instituted  his  suit,  and  thereafter  intervened  in  another 
suit  between  the  defendant  and  another,  for  the  purpose  of  protecting 
his  privilege  and  rank,  will  be  restricted  to  the  issue  he  presented  in 
his  intervention,  and  can  not  in  that  suit  recover  a  judgment  against 
the  defendant  for  the  amount  of  his  claim.  Austin  vs.  Williams,  46  A. 
509. 

Art.  398.  Third  Opposition  to  Seizure  of  Property 
Not  Belonging  to  Defendant — 

While  one  can  not  ask  for  the  nullity  of  a  sale  and  its  proceeds,  he 
may  yet  amend  his  petition  so  as  to  ask  for  the  nullity  alone,  if  oppor- 
tunity is  given  the  defendant  to  present  his  defenses  in  as  ample  a  man- 
ner as  if  opponents  had  filed  a  direct  action.  Especially  is  this  so  in 
New  Orleans  where  the  rules  of  court  would  docket  a  direct  action  in 
the  same  cause.    Berber  vs.  Thompson,  46  A.  186. 

Where  a  judgment,  regular  in  form,  setting  aside  an  asserted  mort- 
gage of  the  wife,  has  been  rendered  by  a  court  of  competent  jurisdic- 
tion, she  can  not  collaterally  attack  the  judgment  by  an  intervention 
and  third  opposition  claiming  the  proceeds  of  a  sale  provoked  by  a 
creditor  of  a  purchaser  of  the  property  on  which  that  mortgage  had 
borne.    Equitable  Security  Company  vs.  Bloch,  51  A.  478. 

Art.  419.    Amendment  of  Petition  After  Issue.—' 

When  the  original  petition  of  intervention  and  third  opposition 
asked  for  both  the  nullity  of  the  sale  and  its  proceeds,  an  amendment 
will  be  allowed  restricting  the  demand  to  nullity  alone,  where  opjwr- 
tunity  is  afforded  the  defendant  to  prosecute  his  defenses  in  as  ample  a 
manner  as  if  opponents  had  filed  a  direct  action.  Especially  is  this  so 
in  New  Orleans,  where  the  rules  of  court  would  docket  a  direct  action 
in  the  same  cause.    Herber  vs.  Thompson,  46  A.  186. 

An  amended  petition,  filed  after  an  exception,  may  be  considered  in 
determining  the  exception.  Goldman  et  al.  vs.  North  British,  etc.f 
Co.,  48  A.  223. 

Art.  420.    Amendment  of  Answer. — 

An  amendment  to  answer,  merely  amplifying  the  original  averments, 
is  properly  permitted.    Oawthon  vs.  Eimbell  et  al.,  46  A.  750. 

Plaintiffs  sued  for  the  recovery  of  certain  property  which  defendant 
claimed  to  bold  under  certain  conveyances.    In  an  amended  answer  the 
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defendant  sought  to  correct  an  error  in  a  deed  as  to  a  portion  of  the 
property.  Held,  that  defendant  was  entitled  to  the  amendment,  which 
did  not  change  the  issue.    Gladdish  et  al.  vs.  Godchaux,  46  A.  1571. 

In  a  suit  for  damages  for  injury  done  to  plaintiff *s  property,  the  de-> 
fendant  filed  a  general  denial,  and  later  amended  and  averred  that  the 
damage  had  been  repaired.  Held,  that  the  amendment  was  properly 
allowed,  as  it  did  not  change  the  original  issue.  Koerber  vs.  Levee 
Board  et  als.,  61  A.  623. 

When  the  rule  of  court  is  that  notice  must  be  given  the  adverse  party 
of  caases  put  at  issue  after  term  of  court  begins,  a  judgment  rendered 
on  an  amended  answer  and  reconventional  demand  filed  after  term  be- 
gan, and  without  notice  to  plaintiff  thereof,  will  be  set  aside.  The 
reconventional  demand  changed  the  issue  as  presented  by  the  general 
denial,  and  notice  before  judgment  was  necessary.  City  of  New  Or- 
leans vs.  Le  Bourgeois  et  al,  50  A.  691. 

Art.  438.    Interrogatories  Accompany  Commission — 

The  mere  statement  in  the  motion  for  a  commission  to  take  testimony 
out  of  the  State,  that  the  testimony  sought  is  material,  is  not  sufficient 
to  obtain  the  commission,  where  the  motion  is  not  accompanied  by  the 
interrogatories  to  be  propounded.    Stierle  vs.  Kaiser,  45  A.  580. 

Art.  439.    Return  Day — Rule  to  Receive  Deposition — 

The  motion  for  a  commission  to  take  the  deposition  of  an  absent 
vitness  was  without  an  affidavit  as  to  materiality,  etc.  On  return  of 
he  commission  a  rule  was  taken  why  the  depositions  should  not  be 
sed  in  evidence  and  on  hearing  made  absolute.  Held,  a  waiver  of  the 
ath.    Dunlap  vs.  Dunlap,  49  A.  1696. 

Art.  462.    Compensation  of  Experts^  etc. 

See  Bryant  &  Mathers  vs.  M.  Levy  &  Sons,  52  A.  1664. 

Art.  464.    Continuance  to  Obtain  Necessary  Evidence^ — 

A  party  who  with  the  exercise  of  the  utmost  possible  diligence  has 
)en  unable  to  secure  his  proofs,  which  he  shows  are  actually  in  the 
ail  on  their  way,  is  entitled  to  a  brief  delay.  Sue.  of  White,  45  A.  663. 

Art.  468.    Discretion  to  Grant  Continuance — 

The  illDess  of  counsel  having  charge  of  a  case  is  ground  for  a  con- 
luance.  V.,  S.  &  P.  B.  Co.  vs.  Scott,  47  A.  706. 
The  refusal  of  a  continuance  asked  for  because  one  of  the  leading 
insel  was  absent,  his  presence  being  required  in  other  co'urts  of  the 
kte,  will  not  be  disturbed,  when  it  appears  that  an  associate  counsel 
s  present.    Johnson  vs.  Dean,  48  A.  100. 
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Art.  473.    Subpcena  Duces  Tecum  to  Parties  to  Suit — 

On  the  allegation  that  plaintiff's  books  would  show  that  the  defend- 
ant was  not  his  debtor,  the  intenrenor  may  haye  defendant's  books 
brought  into  court  after  trial  has  begun,  if  no  delay  is  thereby  occa- 
sioned.   Wolff  vs.  Wolff,  47  A.  548. 

Art*  482.    Competent  Witnesses,  Husband  and  Wife. 

An  Act,  to  amend  and  re-enact  Article  2281,  of  the  Revised  Civil 
Code  of  1870. 

Section  1.  B»it  enacted  by  the  General  Assembly  of  the  State  of 
Louisiana,  That  Article  2281  of  the  Revised  Civil  Code  of  1870,  be 
amended  and  re-enacted  so  as  to  read  as  follows : 

Article  2281.  The  competent  witnesses  of  any  covenant  or  fact, 
whatever  it  may  be,  in  civil  matters,  is  a  person  of  proper  understand- 
ing. The  husband  can  not  be  a  witness  for  or  against  his  wife,  nor 
the  wife  for  or  against  the  husband ;  but  in  any  case  where  the  hus- 
band or  wife  may  be  joined  as  plaintiffs  or  defendants,  and  have  a 
separate  interest,  they  shall  be  competent  witnesses  for  or  against 
the  separate  interest  therein ;  and  provided  further,  that  in  all  civil 
suits  for  damages  instituted  by  the  husband  for  or  on  account  of  per- 
sonal injuries  sustained  or  suffered  by  his  wife,  the  wife  shall  be  a 
competent  witness. 

Provided  further.  That  in  all  cases  where  either  spouse  has  acted  as 
the  agent  of  the  other  spouse,  such  spouse  so  acting  as  agent  shall  be  a 
competent  witness  as  to  all  transactions  arising  from,  involved  in,  or 
connected  with  such  agency,  but  no  statement  or  statements  of  either 
party  in  suits  for  separation  of  property  and  separation  from  bed  and 
board  or  divorce  shall  be  received  in  evidence. 

Sec.  2.  Be  it  further  enacted,  etc..  That  all  laws  or  parts  of  laws  in 
conflict  with  or  inconsistent  with  this  act  be  and  the  same  are  hereby 
repealed. 

After  the  rendition  of  the  judgment  in  the  court  a  qua  the  foregoing 
act  was  adopted.    Held,  that  the  case  would  be  remanded  to  enable  the 
wife  to  testify,  which,  before  the  passage  of  the  act,  she  could  not  do 
Dunning  vs.  West,  51  An.,  618. 

Art.  491.    Discontinuance — 

Previous  to  judgment,  the  plaintiff  may  discontinue  his  suit  on  pay- 
ing costs,  except  where  an  intervener  sues  for  the  dissolution  of  an  in- 
junction obtained  by  the  plaintiff  with  damages,  or  defendant  sues  in 
reconvention,  or  plaintiff ^s  rights  have  been  seized  by  a  third  person. 
Where  the  trial  and  the  taking  of  evidence  has  begun,  the  judge  may, 
on  motion  to  discontinue,  render  the  judgment  he  may  deem  proper. 
State  ex  rel.  Gondrain  vs.  Rost,  Judge,  48  A.  456. 

When  parties  to  a  suit  permit  it  to  remain  dormant  for  seventeen 
years  in  the  archives  of  a  court  which  has  been  abolished,  and  take  no 
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steps  to  transfer  it  to  a  proper  existing  tribunal,  the  suit  will  be  consid- 
ered as  abandoned  by  them.    Raymond  et  al.  vs.  Conery,  60  A.  155. 

Art.  517.  Exceptions  to  Charge- 
Exceptions  to  refusal  of  court  to  give  the  jury  certain  charges  in 
gloho  must  designate  the  specific  instruction  the  refusal  of  which  is  ex- 
cepted to.  Mere  abstract  propositions  of  law,  without  particular  bear- 
ing on  the  case,  are  properly  refused.  Wimbush  vs.  Hamilton,  47  A. 
246. 

Art.  527,  Polling  of  Jury — Number  Necessary  for 
Verdict. 

'^After  the  reading  of  the  verdict  he  shall  ask  the  jury  if  the  verdict 
has  been  agreed  to,  and  if  the  foreman  answers  in  tne  afilrmative,  he 
shall  enter  the  verdict  upon  the  records  of  the  court,  unless  one  of  the 
parties  require  that  the  jury  shall  be  called  and  each  of  them  asked 
if  he  has  agreed  to  the  verdict,  and  if  it  appears  that  nine  or  more  of 
the  jurors  have  agreed  to  the  verdict,  the  same  shall  be  recorded.'^ 

(As  amended  by  Act  116, 1880,  p.  141.) 

Art.  532.    Discontinuance  Permitted  up  to  Withdrawal 
of  Jury- 
See  annotation  to  Art.  491. 

Art.  542.    Judgments  Must  be  Read  in  Open  Court— 

A  judgment  should  be  read  and  signed  in  open  court,  and  it  should 
somewhere  appear  afObrmatively  that  it  was  done.  Woodlief  vs.  Logan 
et  al.,  50  A.  439. 

In  a  case  pending  in  the  Circuit  Court  of  Appeals  (composed  of  two 
judges)  the  parties  submitted  the  case  and  agreed  that  the  judges  should 
decide  it  in  Chambers.  The  judges  being  unable  to  agree,  they  se- 
lected a  judge  ad  hoc  at  the  first  session  after  submission.  Objection 
was  made  thereto  by  relators,  but  the  court,  disregarding  it,  decided 
the  case  at  a  special  term,  not  fixed  by  the  Constitution.  Held,  that  a 
term  of  court  could  be  held  only  at  the  dates  fixed  in  the  Constitution^ 
and  that  the  selection  of  a  judge  ad  hoc  was  not  within  the  agreement 
to  have  the  case  decided  in  Chambers.  State  ex  rel.  Railroad  Co.  vs. 
Judges  48  A.  905. 

Art.  546.  What  Judgments  must  be  Signed  and  When — 

A  judgment  makins:  a  rule  absolute  need  not  be  signed,  the  signa- 
ture of  the  judge  is  only  required  to  final  judgments.  State  ex  rel. 
Bozier  vs.  Judge,  50  A.  19;  Fox  vs.  Tio,  1  A.  334. 

A  judgment  dismissing  a  petition  as  disclosing  no  cause  of  action  is 
a  final  judgment  and  must  be  signed  before  an  appeal  can  be  prose- 
cuted.   Nicholls  vs.  Maddox,  62  A.  497. 
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Art.  547.    Amendment  of  Judgment — 

Within  the  delay  for  making  the  judgment  final,  the  court  mij  cor- 
rect a  trivial  error  as  to  amount.  Gk>ldman  vs.  Goldman  k  Mhbt. 
47  A.  1463. 

The  judgment  below  was  changed  after  rendition  witiiootnottoeif 
rule  for  new  trial.  Held,  that  where  the  testimony  supportB  the  judg- 
ment linally  rendered,  the  irregularity  was  unimportant  Setlj^ 
Hall  et  al.,  50  A.  412. 

Art.  549     Party  Cast  Pays  Cost — 

The  party  cast  In  a  suit  must  pay  the  costs  unless  a  special  stitBte 
exists  to  relieve  liim.  There  is  no  statute  of  the  kind  in  fsTor  of  tke 
defendants.  New  Orleans,  etc.,  R.  Co.  vs.  Board  of  Levee  Conunii- 
sioners  of  Orleans  Levee  Dist.,  48  A.  1098. 

See  annotation  to  Art.  157. 

Art  553.    Interest  Allowed  in  Judgement. 

^^  There  is  no  prayer  for  interest  in  the  petition,  but  we  think  iDbEtn- 
tial  justice  will  be  done  by  allowing  interest  from  judicial  deflocd- 
under  the  prayer  for  general  relief/^  Schwartz  vs.  Oronan,  30  A. 
1002.  Where  in  a  reconventional  demand,  interest  is  claimed,  it  will  k 
allowed  though  there  is  no  express  prayer  for  it.  Sentell  vs.  HevitL 
46  A.  1028. 

Art,  560.   New  Trial  Granted,  When — 

A  new  trial  may  be  granted  where  the  judgment  Is  one  of  non-iBL 
State  ex  rel.  Moore  vs.  Judge,  50  A.  683. 

Art.  565*    Appeal  from  Final  Judgments — 

By  final  judgment  on  appeal  the  parties  were  referred  to  a  notaifti 
make  a  partition.  The  parties  disagreed  in  their  iNTBRPBlTATioy<)' 
THE  JUDGMENT.  A  rulc  to  try  the  matter  was  taken,  and  tbe  perform- 
ance of  certain  acts  ordered.  From  this  order  an  appeal  wia  ttkei 
Held,  that  the  order  was  interlocutory,  intended  to  carry  intodfee 
the  JUDGMENT  ORIGINALLY  APPEALED  FROM,  and  that  appetl  vfd^ 
not  lie  at  this  stage  of  the  proceeding.  Murphy  vs.  Morpbjetil^' 
45  A.  1482. 

A  judgment  of  non-suit  is  a  final  appealable  judgment.  Vicbbos 
S.  &  P.  R.  Co.  vs.  8cott,  etc.,  47  A.  70«. 

Art.  567.    No  Appeal  from  Judgments  Acquiesced  ii  - 

It  was  not  ACQUIESCENCE  in  the  judgment  for  the  defeated  pUiB^ 
to  ask  that  it  be  signed  for  the  purpose  of  appeal.  Motion  to  difl^ 
overruled.    Randall  vs.  B.  B.  Co.,  45  A.  778. 
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The  receipt  of  a  part  of  a  judgment— though  with  reservation  of 
the  right  of  appeal-^is  acquiescence,  and  destroys  the  right  of 
appeal.    Flowers  vs.  Hughes  et  al.,  46  A.  436. 

In  the  concurso  resulting  from  insolvent  proceedings,  each  creditor 
WHO  THINKS  HIMSELF  AOORiEYED  must  appeal  in  order  to  have  the 
judgment  amended.  Those  who  do  not  appeal  will  be  held  to 
HAVE  acquiesced;  they  are  appellees.  Andrusvs.  Creditors,  46  A. 
1351. 

Pending  an  appeal  in  a  possessory  action  hy  the  defendant,  the  latter 
instituled  in  the  court  below  a  petitory  action.  Held,  not  ground  for 
the  dismissal  of  the  appeal  on  the  ground  of  acquiescence  in  the 

JUDGMENT  APPEALED  FROM,  Or  ABANDONMENT  OF  APPEAL ;  that  the  ex- 
ception of  lis  pendens  to  the  petitory  action  was  the  proper  remedy* 
Vigo  vs.  Carlon,  48  A.  665. 

If  the  demands  passed  on  by  the  judgment  are  distinct,  acquies- 
cence IN  ONE  OF  THE  DEMANDS  docs  uot  prejudice  the  right  of  appeal 
as  to  others.    Sue.  of  Kaiser,  48  A.  974. 

Art.  570.    When  Appeal  Lies  to  Supreme  Court — 

Jurisdiction  of  Supreme  Court  is  governed  by  Art.  85,  Constitution 
1898,  which  reads  as  follows : 

*^The  Supreme  Court,  except  as  hereinafter  provided,  shall  have 
appellate  jurisdiction  only,  which  jurisdiction  shall  extend  to  all  cases 
nrhere  the  matter  in  dispute,  or  the  fund  to  be  distributed,  whatever 
nay  be  the  amount  therein  claimed,  shall  exceed  two  thousand  dollars, 
exclusive  of  interest;  to  suits  for  divorce  and  separation  from  bed  and 
)oard,  and  to  all  matters  arising  therein;  to  suits  involving  alimony, 
or  the  nullity  of  marriage,  or  for  interdiction ;  to  all  matters  of  adop- 
ion,  emancipation,  legitimacy,  and  custody  of  children;  to  suits 
Qvolving  homestead  exemptions,  and  to  all  cases  in  which  the  consti- 
utionality  or  legality  of  any  tax,  toll  or  impost  whatever,  or  of  any 
ne,  forfeiture,  or  penalty  imposed  by  a  municipal  corporation,  shall 
e  in  contestation,  whatever  may  be  the  amount  thereof,  and  to  all 
aees  wherein  an  ordinance  of  a  mimicipal  corporation  or  a  law  of  this 
tate  has  been  declared  unconstitutional,  and  in  such  cases  the  appeal 
a  the  law  and  the  facts  shall  be  directly  from  the  court  in  which  the 
use  ori^nated  to  the  Supreme  Court;  and  to  criminal  cases  on  ques- 
ons  of  law  alone,  whenever  the  punishment  of  death  or  imprisonment 
:  hard  labor  may  be  inflicted,  or  a  fine  exceeding  three  hundred  dol- 
rs,  or  imprisonment  exceeding  six  months,  is  actually  imposed, 
lid  court  shall  have  such  original  jurisdiction  as  may  be  necessary  to 
lable  it  to  determine  questions  of  fact  affecting  its  own  jurisdiction  in 
ly  case  pending  before  it,  or  it  may  remand  the  case;  and  shall  have 
elusive  original  jurisdiction  in  all  matters  touching  professional  mis* 
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conduct  of  membeni  of  the  bar,  with  power  to  disbar  under  such  roles 
as  may  be  adopted  by  the  court. '^ 

See  C.  P.,  Art.  874,  875. 

The  reader  should  note  the  changes  in  the  law  as  laid  down  in  the 
following  cases,  by  the  article  of  the  Constitution  of  1898,  »upra. 
Note  cases  decided  under  Art  81,  Constitution  1879. 

Jurisdiction  Ratione  Materiae. 

The  test  of  jurisdiction  for  appeal  by  an  intervenor  who  gives  a  bond 
for  the  production  of  property  in  a  provisional  seizure  is  the  value  of 
that  property,  where  he  does  not  claim  anything  else  than  that  prop- 
erty. State  ex  rel.  Scooler  vs.  Court  of  Appeals,  47  A.  740.  (The  effect 
of  Constitution  1898,  Art.  85,  should  be  considered.  This  decision  wis 
rendered  in  1895.) 

Intbrbst  accrued  to  date  of  suit,  will  be  counted  to  At.  appel> 
late  jurisdiction.    Bruno  vs.  Oviatt,  48  A.  471. 

Plaintiffs  held  ten  notes  of  $600  each,  secured  by  vendor ^s  lien,  etc^ 
on  a  certain  plantation.  Two  of  the  notes  being  unpaid  at  maturity 
suit  was  instituted  via  ordinaria.  Held,  the  court  had  jurisdiction,  as 
judgment  on  the  two  notes  would  be  res  adjudicata  as  to  the  remaining 
seven.  The  issue  raised  by  the  pleading  was  the  assumption  vel  non 
OF  THE  ENTIRE  DEBT  by  the  defendant,  the  vendee  of  the  original 
vendor.  Vlnet,  Dative  Testamentary  Executor,  etc.,  vs.  Bres  et  ai.,  48 
A.  1254. 

Where  the  damages  claimed  are  based  on  facts,  which  can  not  possi- 
bly sustain  them,  they  will  not  be  considered  as  conferring  juris- 
diction on  this  court  ratioTie  materUz,    Wall  vs.  Stewart,  48  A.  1431. 

One  who  claims  a  certain  account  of  another  who  is  alleged  to  be 
the  forced  heir  of  a  third  person  is  governed  in  his  right  of 
APPEAL  by  the  amount  of  his  claim,  and  not  by  the  fond  to  wliich  the 
heir  may  be  entitled.    Fischel  vs.  Alexander,  etc.,  et  al.,  48  A.  1533. 

An  appeal  in  a  petitory  action  will  not  be  dismissed,  when  affida- 
vits SHOW  THE  VALUE  of  the  property  in  question  to  be  over  two 
thousand  dollars — and  especially  where  appellant^s  appeal  has  been 
dismissed  in  THE  CouRT  OF  APPEALS,  bccausc  the  cause  was  within 
the  jurisdiction  of  this  Court.    Senes  vs.  Walshe,  49  A.  781. 

Where  mortgage  creditors  whose  claims  aggregate  mors  team 
TWO  THOUSAND  DOLLARS,  jointly  ask  that  another  mortgage  also  ex- 
ceeding that  sum  be  erased,  this  court  has  jurisdiction  ratione  maXerim, 
Baker  et  al.  vs.  Lee  et  al.,  49  A.  S74. 

Where  parties  to  a  sequestration  proceeding  value  the  seques- 
tered property  at  less  than  two  thousand  dollars,  a  suspensive  appeal 
to  this  court  will  not  lie,  from  an  order  permitting  the  defendant  to 
bond  the  writ.  State  ex  rel.  Toilet  Supply  Company  vs.  Judge  et  al., 
60  A.  1168. 
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Several  creditors  mat  join  in  a  revocatory  action  to  set  aside 
alleged  fraudulent  practices  of  several  other  creditors  of  the  common 
debtor,  and  where  the  prayer  is  to  annul  judgments  amounting  to 
OVER  TWO  THOUSAND  DOLLARS,  thls  court  has  jurisdiction,  thoup^h  the 
claimB  of  plaintiffs  taking  singly,  are  each  helow  the  jurisdictional 
amount.    Marx  et  als.  vs.  Meyer  Bros,  et  al.,  50  A.  1229. 

Where  in  the  petition  verified  by  an  affidavit,  the  amount  claimed 
IS  8CFFICIENT  to  give  thiscourt  jurisdiction,  the  appeal  will  not  be  dis- 
missed on  motion  alle^ng  that  the  testimony  taken  in  the  court  below 
shows  an  insufficient  sum.  On  such  a  motion  the  testimony  can  not  be 
considered,  as  it  reaches  the  court  only  on  examination  of  the  merits* 
Heirs  of  Marinon  vs.  McPeak  et  al.,  50  A.  1631. 

Amount  claimed  was  within  the  appellate  jurisdiction — amount  ad- 
mitted BUT  NOT  DEPOSITED  OB  CONSIGNED,  left  balance  below  the 
necessary  amount.  The  judgment  appealed  from  rejcted  the  whole 
claim;  held,  that  appeal  will  not  be  dismissed.  Sue.  of  Foster,  51 
A.  1670. 

Executory  process  issued  at  the  instance  of  the  holder  of  five  notes 
each  for  twelve  hundred  dollars — two  of  said  notes  had  matured.  The 
property  was  sold  for  eighteen  hundred  dollars  cash,  balance  assumed  by 
purchaser.  An  intervener  claimed  a  prior  lien  for  $2849,  and  appealed 
from  an  adverse  decision.  Held,  that  this  court  was  without  jurisdic- 
tion ratioTie  maUrice,  as  only  the  fund  in  hands  of  the  sherifi!  was 
subject  to  intervener's  claim.    Bank  vs.  Muller,  52  A.  553. 

For  damages  resulting  from  an  injunction  which  had  been  dissolved 
plaintiff  claimed  $2650.  One  of  the  defendants  was  the  surety  on  the 
iNJUNCTion  BOND  OF  $400,  and  as  to  him  judgment  was  prayed  for 
that  amount.  Held,  that  as  to  the  surety,  the  court  was  without  juris- 
diction.   Levert  vs.  Sharpe  et  al.,  52  A.  599. 

Art.  571.    Third  Persons  May  Appeal — 

The  court  will  dismiss  an  appeal,  taken  bt  a  third  person,  when 
the  record  shows  that  he  has  no  interest  in  the  appeal  and  is  not 
AOORiEYED  by  the  judgment  and  which  as  to  him  is  not  res  adjudicata. 

City,  etc.,  vs.  Dufossat  et  als.,  46  A.  398. 

* 

When  a  third  person  appeals,  alleging  interest,  it  suffices  to 
make  plaintiff  and  defendant  parties  to  the  appeal,  it  appearing  that 
KO  OTHER  PARTY  HAD  AN  INTEREST,  and  where  a  motion  to  dismiss 
the  appeal  puts  at  issue  appellant ^s  pecuniary  interest  which  has  not 
been  established  in  the  court  below,  and  puts  at  issue  other  questions 
of  fact,  the  case  will  be  remanded,  to  try  these  questions.  Vincent  vs. 
Phillips,  47  A.  1216. 

An  appeal  will  lie  from  a  judgment  homolooatino  the  account 
DF  A  receiver  SO  far  as  not  opposed,  and  it  may  be  taken  bt  a  cred- 
itor who  has  not  opposed.     It  was  properly  ^'  rendered  and  signed '' 
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on  November  27,  when  the  first  adyertUement  wis  made  on  tbelMcf 
the  month.  An  homologmtion  "  so  far  as  not  opposed '^  or  as  i  vbofe, 
should  not  be  had  without  some  proof.  In  the  matter  of  the  Pe&a. 
etc.,  Company  in  Liquidation,  4S  A.  711. 

When  the  corporation  has  consented  to  the  appointmeBt  o(  i  r* 
ceiver,  an  appeal  will  not  lie  by  a  stockholder— mot  a  pakh  to  de 
proceeding  below.  The  proper  remedy  is  by  a  rule  to  set  iside  the  9- 
pointment,  and  if  the  rule  be  denied  to  appeal  from  tbit  jodgaetf. 
Harrod  vs.  Sewera^i^  Co.,  49  A.  1595.  See  annotation  to  Art  575. k^ 
|iead  ^^AppoufTmcNT  of  Beceiyer.^' 

When  the  right  of  appeal  is  given  to  one  not  a  party  to  t  int,l» 
must  allege  and  show  wherein  he  is  aggrieved  by  the  jodfint- 
Bland  et  als.  vs.  Edwards,  52  A.  822. 

A  judgment  sending  the  widow  of  the  deceased  into  pooesi^ef 
the  succession  property,  on  the  allegation  that  there  were  no  deMO^* 
ants,  ascendants  or  collateral  heirs,  is  an  absolute  MULLrrr,  and  mt 
be  appealed  from  bt  a  creditor  or  one  who  claims  to  be  ax  hdl 
Succession  of  Barber,  52  A.  960. 

One— not  a  party  to  the  suit— may  appeal  from  the  jodgaat 
but  he  must  show  that  it  was  erroneous  between  TUPAKm^t^ 
the  suit,  and  that  he  has  been  aggrieved  thereby.  Matntl  Ins.  Oi-^ 
Houchins  et  als.,  52  A.  1138.  The  motion  to  dismiss  on  thegna^ 
that  appellant  was  without  interest,  goes  to  the  right  of  ii»petLs^ 
may  be  made  more  than  three  days  after  the  return  day.  IM. 

Art.  572.  Appeal  by  Tutors,  Curators,  Executors,  etc- 

An  executor  may  appeal  from  a  judgment  adverse  to  hit  pwp*'*^ 
distribution  of  the  succession  funds,  made  in  accordance  with  his  i^* 
pretation  of  the  will.    Succession  of  Allen,  48  A.  1036. 

An  executor  who  charges  himself  with  amounts  which  he  btip^ 
can.appeal  from  a  judgment  rejecting  these  items.  His  posidooiasaa 
a  case  should  be  distinguished  from  one  he  would  occnpji^  t^'^ 
had  not  been  paid.    Succession  of  Heffner,  49  A.  407. 

An  executor  is  without  right  to  appeal  from  a  decision  bdot  ^ 
ducing  or  rejecting  the  claims  of  creditors  of  the  sucoesiioD,^"^ 
appear  on  the  account  of  the  executor.  Succession  of  Hirti^*^ 
A.  126. 

Art.  573.  Appeal  by  Motion  or  Petition-Di^ 
Cases — 

"Whoever  intends  to  appeal  may  do  so  either  by  petition  or  bTB»«* 
in  open  court,  at  the  same  term  at  which  the  judgment  wis  «>**'' 
upon  offering  to  give  such  surety  as  the  court  may  direct,  u  bw*^ 
provided.    But  in  cases  where  the  judgment  decrees  t  dirorce.  ^ 
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petition  or  motion  of  appeal  must  be  filed  within  thirty  days,  not  in- 
clading  Sundays,  after  the  signing  of  such  judgment,  instead  of  ten 
days,  and  shall  operate  as  a  suspensive  appeal  therefrom,  and  there 
shall  be  no  devolutive  appeal  allowed  thereafter.''  (As  amended  by  Act 
49, 1871,  p.  151). 

Art.  574.    Order  of  Appeal — Bond  and  Return  Day — 

When  the  return  of  an  appeal  could  have  been  had  for  the  October 
term  of  1892,  but  because  of  appellant ^s  su^^estion  was  fixed  for  Octo- 
ber term,'1893,  a  motion  for  a  continuance  to  perfect  tt^e  transcript  filed, 
will  be  refused  and  the  appeal  dismissed.  Lewis  vs.  Boyet  et  al.,  45  A. 
1220. 

Where  the  court  fixes  the  place  and  date  of  appeal  the  appellant 
will  not  be  made  to  suffer  because  of  any  error.  Watkins  Banking  Co. 
vs.  Louisiana  Lumber  Co.,  47  A.  581. 

A  motion  to  dismiss  an  appeal  because  of  informality  in  the 
order  of  appeal  and  the  appeal  bond,  comes  too  late  when  made  more 
than  three  days  after  filing  of  the  transcript.  An  appeal  will  be  dis- 
missed ex  propria  motu  when  the  amount  of  alimony  claimed  is  ^^below 
the  lower  limit  of  the  court's  jurisdiction. '^  Naghten  vs.  His  Wife,  48 
A.  799. 

An  order  for  a  ^^  suspensive  and  devolutive  appeal  '^  upon  plaintiff 
*^  giving  bond  as  fixed  by  law  for  a  suspensive  appeal,  and  in  the  sum  of 
one  hundred  dollars  for  the  devolutive  appeal, '^  is  a  valid  order,  and 
appellant  may  bring  up  both  appeals  in  one  transcript.  Act  41,  1894, 
is  not  unconstitutional,  and  a  bond  company  is  a  legal  surety.  Stand- 
ard, etc.,  Co.  vs.  Matheson,  48  A.  1321. 

An  appeal  will  not  be  dismissed  because  the  order  signed  by  the 
udge  FIXED  AN  INCORRECT  RETURN  DAT,  though  the  Order  was  pre- 
)ared  by  the  appellant  (previous  decisions  are  apparently  overruled.) 
i'earce,  etc.,  et  als.  vs.  State  ex  rel.  BraJeale  et  als.,  49  A.  643;  Succes- 
€S8ion  of  McCan,  id.  968. 
The  order  of  appeal  made  it  returnable  "to  the  proper  court."  Held: 
Scarcely  the  order  required  under  tlie  statute,  but  cured  by  the 
£CiTALS  OF  THE  BOND  filed  Immediately  after  the  order  was  granted." 
few  Iberia,  etc.,  Co.  vs.  The  Cumberland,  etc.,  Co.,  51  A.  1022. 
The  appellant  is  authorized  to  complete  either  where  the  order  per- 
lits  both   a  devolutive  or  suspensive  appeal,  but  if  he  fail  to  file  the 
anscript  for  the  appeal  taken  within  the  legal  delay  it  will  be  dis- 
issed.     Levy  vs.  Levy,  52  A.  1920. 
See  Art.  898. 

Art,  575.  Suspensive  Appeal,  Bond,  Security,  Etc. —  ' 

^^If  the  appeal  has  been  taken  within  ten  days,  not  including  Sundays, 
ter  the  judgment  has  been  notified  to  the  party  cast  in  the  suit,  when 
ch  notice  is  required  by  law  to  be  given,  it  shall  stay  execution  and 
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all  f orlher  prooeediogs  until  defloitlYe  judgment  be  rendered  oi  tk 
appeal ;  provided  the  appellant  f^Yeg  his  obllgatioii,  with  good  isdNJ- 
rent  security,  residing  within  the  jurisdiction  of  the  court,  lodbtTisf 
property  to  the  amount  of  the  obligation  within  the  State,  in  laiH4( 
the  clerk  of  the  Court  rendering  the  judgment,  for  a  Bom  exoee£i| 
by  one  -half  the  amount  for  which  the  judgment  was  given,  if  the  sue 
be  for  a  specific  sum,  as  security  for  the  payment  of  theamoBntfl 
such  judgment,  in  case  the  same  is  affirmed  by  the  ooort  to  vhieh  tk 
appeal  is  taken. 

Provided  f^irther^  Ttiat  the  party  furnishing  the  security  ahillpnm 
his  solvency  to  the  satisfaction  of  the  court,  whenever  it  ii  qoestiod 
by  any  party  interested  in  the  appeal.  And  the  partj  bo  qoeitioi^ 
the  solvency  of  said  bond  shall,  if  it  be  out  of  term  time,  caoMini 
to  issue  ordering  the  appellant  to  show  cause,  at  such  timeastbeji# 
shall  designate,  why  such  bond  should  not  be  set  aiide  for  lutit 
proper  security,  which  rule  shall  be  tried  in  chamberBandinthepc- 
ish  where  the  rule  was  issued,  within  fifteen  days  after  service  tkeRi' 
Appeal  bonds,  in  all  cases  of  appeal,  shall  be  made  payaUe  to  i^ 
clerk  of  the  court  which  rendered  the  judgment  appealed  from,  isde^ 
appellee  Interested  in  the  appeal  shall  have  recourse  on  eocb  19^ 
bonds  against  the  appellant  and  the  securities  on  the  appeilbotif^ 
any  liability  that  may  accrue  in  favor  of  the  appellee  on  iccoot*^ 
such  appeal. 

Whenever  judgment  has  been  rendered  in  a  suit  whidi  the  defeated 
has  had  personal  service  to  appear  and  file  his  answer,  or  wlKoja^' 
ment  has  been  rendered  In  a  case  after  answer  filed  by  thedefoii^ 
or  by  his  counsel,  the  party  cast  in  the  suit  shall  be  oonsideied  ^4 
notified  of  the  judgment  by  the  fact  of  its  being  si^ed  by  the  jo^^' 

Provided^  that  in  the  country  parishes  no  execution  shall  i«*  ^ 
cases  where  an  appeal  lies  until  ten  days  after  the  adjoumiDefitflJu^ 
court  by  which  the  judgment  was  rendered,  within  whidi  deliy»I*^ 
may  take  a  suspensive  appeal  on  filing  petition  and  appeal  boodtts^ 
provided  by  law.    (As  amended  by  Act  45, 1890,  p.  38.) 

When  Appeal  Lies— liAiscellaneous. 
A  party  may  appeal  from  a  judgment  in  his  favor  where  the  4«^ 
is  adverse  to  him.    Hewes  et  al.  vs.  Baxter,  45  A.  1049.   Soabo*^^ 
own  instance  from  a  judgment  rendered  in  his  favor  to  correct  c: 
error  in  it.    Police  Jury  vs.  Sue.  McDonogh,  8  A.  36S. 

A  suspensive  appeal  will  lie  from  a  judgment  dlasolvbigMiai^ 
tion  on  bond,  where  it  appears  that  the  dissolution  will  permit  tbe«^' 
tinuance  of  the  alleged  nuisance,  and  where  the  injury  caused  tb^^ 
*^  might  be  irreparable  vel  non."  State  ex  rel.  Vlolett  ti.  W 
46  A.  78. 

A  suspensive  appeal  will  not  lie  from  an  order  distbibhtb^* 
FUND  on  deposit  in  the  court  when  the  order  has  been  made  i&P^ 
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ance  of  A  judgment  hsrbtofobb  bbndbbbd  and  from  which  a  de- 
Yolutiye  appeal  has  been  taken.  Durward  et  als.  vs.  Jewett  et  alfl., 
46  A.  706. 

Plaintiff  in  a  suit  for  the  revocation  and  annulment  of  certain  alleged 
•donations  of  improved  real  estate  was  enjoined  from  collecting 
THE  BENTS  of  the  property,  while  the  judicial  sequestration 
which  had  been  ordered  at  his  instance,  was  dissolved.  Held,  that 
fiuspensive  appeal  must  be  allowed  the  plaintiff.  State  ex  rel.  Lamothe 
TS.  Judge,  46  A.  1407. 

A  remittitur  after  verdict,  or  the  deposit  with  the  sheriff,  by  plaintiff 
in  expropriation  proceedings,  of  the  amount  awarded,  is  without  effect 
on  appellant's  right  to  appeal.  New  Orleans,  etc.,  By.  Co.  vs.  Mc- 
Neeley,  47  A.  1298. 

An  appeal  will  lie  from  a  judgment  for  alimony  pendente  lite.  An 
appeal  from  the  main  judgment  would  not  bring  up  this  question  for  re- 
view. The  matter  is  within  the  appellate  jurisdiction  of  the  Supreme 
1/Ourt  when  the  alimony  at  the  time  the  wife's  claim  had  been  disposed 
of  in  the  court  below,  amounted  to  a  sum  in  excess  of  that  required  to 
give  the  court  jurisdiction.    Carrol  vs.  Carrol,  48  A.  885. 

For  the  purpose  of  interpreting  its  own  decrees,  an  appellate  court 
has  jurisdiction,  regardless  of  the  amount  involved.  Brown  et  al.  vs. 
Pontchartrain  Land  Co.,  49  A.  779. 

A  judgment  signed,  legally  or  illegally,  is  one  from  which  an  appeal 
will  lie,  and  the  legality  vel  non  of  the  signature  may  then  be  inquired 
into.    State  ex  rel.  Bozier  vs.  Judge,  50  A.  19. 

A  suspensive  appeal  lies  from  a  judgment  dissolving  an  attachment. 
Bayne  &  Onorato  vs.  Cusimano,  50  A.  861. 

Plaintiff  in  execution  may  appeal  from  an  order  appointing  a  receiver 
to  the  debtor  corporation,  where  the  appointment  interferes  with  the 
execution.  And  where  the  appeal  is  properly  to  the  Circuit  Court  of 
Appeals  and  mandamus  is  there  prayed  for  to  the  judge  a  quo  to  grant 
the  ippeal,  and  it  appears  that  the  judges  of  the  Court  of  Appeal  are 
absent,  this  court  will  stay  proceedings  until  the  Court  of  Appeals  can 
act.    State  ex  rel.  Williams  vs.  Judge,  61  A.  161 . 

The  right  of  appeal  by  plaintiff  in  expropriation  proceedings  is  not 
dependent  on  the  deposit  of  the  amount  of  the  award  below.  The 
plaintiff  may  avail  himself  of  the  right  to  deposit,  but  is  not  compelled 
to  do  so  for  the  purpose  of  appealing  from  the  award.  Morgan ^e  L.  & 
T.  B.  Co.  vs.  Barton,  51  A.  1838. 

An  appeal  will  lie  in  a  proceeding  where  one  claims  to  have  been 
illegally  discharged  from  an  office,  and  files  an  affidavit  showing  the 
aalary  of  the  office  to  be  in  excess  of  the  jurisdictional  amount.  Peters 
vs.  Bell,  51  A.  1621. 

See  annotation  to  Art.  580. 
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When  Appeal  Docs  or  Docs  Not  Lie— Appointment 

of  Receiver. 

A  auspensive  appeal  will  not  He  from  an  order  appointing  a  re- 
ceiver to  a  corporation,  when  It  appears  that  Its  Board  of  Directors  gave 
Its  consent  to  the  appointment — as  shown  by  a  resolution  of  the  Board 
presented  to  the  court  below.  That  the  consent  was  obtained  by  misrep- 
resentation and  was  subsequently  rescinded,  are  facts  which  might 
have  been  examined  on  a  rule  to  rescind  the  appointment,  but  were  not 
grounds  for  an  appeal  suspending  it.  State  ex  rel.  Algiers  Brewing 
Co.  vs.  Judge,  46  A.  100.  (See  State  ex  rel.  Gaiser  vs.  Judge,  id.  110; 
State  ex  rel.  Fox  &  Searles  vs.  Judge,  id.  114;  State  ex  rel.  Feldner  vs. 
Judge,  id.  116,  for  further  discussion  of  this  subject.)  This  ruling  is 
adhered  to  In  llarrod  vs.  Sewerage  Co.,  49  A.  1595,  but  in  Metropolitan 
Bank  et  als.  vs.  Commercial,  etc.,  Manufactory,  48  A.  1383,  the  court 
held  that  a  suspensive  appeal  would  lie  from  a  judgment  appointing  a 
receiver,  basing  its  opinion  on  the  fact  that  such  a  judgment  was  not 
one  of  those  enumerated  in  Art.  580  from  which  suspensive  appeal 
would  not  lie.  The  reason  for  the  distinction  made  does  not  ap- 
pear in  the  Report  of  either  of  the  last  two  mentioned  cases,  but  is 
made  clear  /n  r^  Moss  Cigar  Co.,  Ltd.,  50  A.  789,  at  793,  where  the 
court  entertained  the  appeal.  It  was  held  that  in  those  cases  (i.  e., 
Algiers  Brewing  Co.  and  the  Harrod  case)  questions  of  fact  existed, 
necessary  to  the  determination  of  the  issue,  requiring  proof  and  neces- 
sitating the  production  of  evidence.  The  appeals  direct  did  not  and 
could  not  ^*  bring  up  the  facts, "'  and  it  was  pointed  out  that  in  such 
cases  a  motion  In  the  lower  court  to  vacate  the  appointment  was  the 
proper  proceeding,  and  from  a  judgment  on  the  motion,  an  appeal  might 
be  prosecuted,  and  the  appeal  would  then  bring  up  the  facts  as  adduced 
at  the  trial  of  the  motion. 

A  judicial  sequestration  Issued  against  a  corporation,  subsequently  a 
receiver  was  appointed  for  it.  Held,  that  the  order  appointing  the  re- 
ceiver, though  an  Interlocutory  decree,  was  appealable  since  the  ap- 
pointment might  thereafter  injure  the  defendant  corporation.  This 
was  held  on  the  motion  to  dismiss  the  appointment.  On  the  merits, 
the  appointment  was  vacated,  it  appearing  that  It  had  been  made 
ex  parte.    Mestler  vs.  Chevalier  Pavement  Co.,  51  An.  144. 

See  Act  159, 1898,  p.  312,  relating  to  appointment  of  receivers. 

See  State  ex  rel.  Williams  vs.  Judge,  51  A.  161. 

The  Bond   Required. 

A  suspensive  appeal  from  an  order  of  seizure  and  sale  should  be 
granted  only  where  appellant  furnishes  an  appeal  bond  In  the  sum  re- 
quired by  this  article.  When  he  furnishes  one  for  a  smaller  sum,  the 
court  below  may  dismiss  the  appeal ;  and  where  the  court  below  lefnsed 
to  pass  on  the  question,  writs  of  mandamus,  etc.,  will  Issue.  State  ex 
rel.  Feibieman  Sons  &  Co.  vs.  Judge,  45  A.  1426. 
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Tbe  corporation  may  appeal  suspenslvely  from  an  order  directing  its 
receiver  to  sell  Hi  property,  upon  giving  a  bond  sufficient  to  cover 
costs  of  appeal.  It  can  not  be  required  to  furnish  bond  to  cover  dam- 
ages that  may  accrue  pending  tbe  appeal.  The  court  pointedly  says  it 
does  not  decide  tbat  there  is  right  of  appeal  in  such  cases,  tbe  question 
not  being  presented.  State  ex  rel.  Algiers  Brewing  Company  vs.  King, 
Judge,  46  A.  490. 

One  judgment  was  rendered  in  tbe  suit,  but  in  it  different  sums  were 
allowed  different  appellees.  Held,  that  a  bond  for  each  appellee  ex- 
ceeding the  amount  awarded  by  one-half,  was  a  compliance  with  law, 
nor  is  the  bond  made  invalid  by  ^^or'*  for  '^and.^'  Blckham  &  8on  vs. 
Hutchinson  &  Bailey,  60  A.  765. 

A  suspensive  appeal  will  lie  at  tbe  instance  of  the  State,  from  a  judg- 
ment DECREEING  TUB   CHARTER   OF  A  CORPORATION    nuU    and    VOld 

upon  appellant    furnishing  a   bond  for  costs    alone.    State  ex   rel. 
Columbia  Debenture  Co.,  Ltd.,  vs.  Judge,  etc.,  61  A.  466. 

A  bond  for  suspensive  appeal  must  be  one-half  over  the  amount  of 
judgment  and  interest;  one  for  $3850  is  insufficient  where  one-balf 
over  judgment  and  interest  is  $3398.12.  Woodville  vs.  Klaslng,  61 
A.  1059. 

A  suspensive  appeal  will  He  from  an  order  dissolving  an  injunc- 
tion ON  bond,  and  tbe  trial  court  sbould  ftx  the  amount  of  the  bond, 
and  where  devolutive  and  suspensive  appeal  is  granted,  and  the  bond 
for  the  first  fixed  at  $100,  and  for  the  other,  '^according  to  law,^^  one- 
balf  over  and  above  the  amount  named,  i,  «.,  $100,  is  sufilcient  for  sus- 
pensive appeal.  The  injunction  bond  protected  defendants.  State  ex 
rel.  Hake  vs.  Judge,  52  A.  103;  but  see  51  A.  1889. 

A  bond  of  appeal  which  neither  in  Its  caption  or  recitals  mentions  the 
title  or  number  of  the  suit  in  which  the  judgment  appealed  from  was 
rendered,  nor  its  amount  or  character  of  the  suit,  nor  the  court  in 
^which  it  had  been  pending,  is  not  a  valid  bond.  Thlbodeaux  et  al.  vs. 
Thibodeauz,  45  A.  1126. 

Of  the  Surety  on  the  Bond. 

Where  three  parties  are  joined  as  plaintiffs,  and  judgment  going 
against  them,  only  one  appeals,  the  other  two  are  not  competent 
sureties,  because  under  our  law  they  were  appellees.  Appeal  dis- 
missed.   Barrow  et  al.  vs.  Clack,  45  A.  478. 

An  appeal  bond  signed  by  one  in  his  personal  capacitt,  is  not  a 
compliance  with  an  order  of  appeal  granted  him  as  administrator,  from 
A  judgment  rendered  against  him  in  his  fiduoiart  capacity.. 
Thlbodeaux  et  al.  vs.  Thlbodeaux,  45  A.  1126. 

A  judicial  surety  must  have  sufficient  property  within  tbe  State  to 
satisfy  the  obligation  and  liable  to  seizure.  State  ex  rel.  Gondrlan  vs.. 
Judge,  48  A.  465. 
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Where  ao  order  for  a  saspenslye  appeal  was  granted,  but  the  bond 
not  filed  within  the  legal  delays— the  appellant  on  dismissal  in  the  court 
a  qua  of  his  suspensive,  may  obtain  a  devolative  appeal.  Failure  to  file 
bond  is  not  an  abandonment  of  the  appeal.  State  ex  rel.  Mineral 
Springs  Company  vs.  Judge,  49  A.  1627. 

The  bond  for  a  devolutive  appeal  had  been  adjudged  not  good  in  the 
-court  below  and  time  given  to  furnish  another.  The  transcript  having 
been  filed  in  the  Supreme  Court,  and  a  new  bond  not  having  been  fur- 
nished, the  appeal  was  dismissed.  Stewart  vs.  Cattle  Company  et  al., 
4M)A.  846. 

Where  the  order  was  for  suspensive  appeal  alone  and  a  bond  accord- 
ing to  law,  and  the  bond  given  was  Insufficient  In  amount,  the  court 
•a  qua  had  jurisdiction  to  dismiss  the  appeal^  and  the  order  will  not  sup- 
port a  devolutive  appeal.    Woodvllle  vs  Klaslng,  61  A.  1057. 

The  court  from  whose  judgment  an  appeal  Is  taken  has  the  right  to 
decide  whether  the  conditions — i,  e,  sufficiency  of  bond,  etc. — on  which 
he  granted  the  appeal  have  been  compiled  with,  and  where  a  rule  Is 
taken  to  have  the  appeal  declared  devolutive  and  not  suspensive,  pro- 
hibition will  not  Issue  to  restrain  the  judge  from  deciding  the  Issue. 
State  ex  rel.  Schwan  vs.  Judge  and  Sheriff,  51  A.  1842. 

Miscellaneous    Cases    in    Which  the  Appeal    Was 
Entertained  or  Dismissed. 

The  law  does  not  warrant  a  simultaneous  appeal  In  the  same 
case  to  both  this  and  the  Circuit  Court.  The  appeal  to  the  Circuit  Court 
having  been  made  returnable  and  filed  before  the  appeal  was  returnable 
to  this  court,  the  latter  will  be  dismissed,  without  prejudice  to  right 
>f  new  appeal  If  the  Circuit  Court  shall  decline  or  be  denied  jurlsdlc- 
rion— overruling.  Henry  vs.  Trlcou,  86  A.  520;  Frelbery  Bros,  et  al. 
srs.  Langfelder,  45  A.  988.    But  see  Bennet  vs.  Her  Creditors,  Id,  1019. 

Fending  an  appeal  to  the  Supreme  Court  from  an  order  of  seizure 
LKD  SALE,  an  INJUNCTION  was  Obtained  and  also  appealed.  Both  ap- 
>eal8  were  ^*  argued  and  submitted  simultaneously,'^  and  the 
n junction  suit  decided.  Held,  that  the  first  appeal  must  be  dismissed. 
riie  American,  etc.,  Co.  vs.  the  Heirs,  etc.,  of  Williams,  47  A.  1880. 

When  In  an  Insolvency  proceeding  an  order  of  appeal  Is  granted  to 
rHK  Circuit  Court  on  the  order  for  a  meeting  of  the  creditors,  and 
»irK  TO  the  Supreme  Court  In  opposition  to  proceedings  of  the 
oeetlng,  the  appeal  to  the  Supreme  Court  will  not  be  dismissed. 
.Mnski  vs.  Besweber,  49  A.  246. 

A  devolutive  appeal  from  a  judgment  approving  a  syndlc^s  account 
rill  not  be  dismissed,  because  the  court  a  qua  discharged  the  syndic 
sending  the  appeal.    Hamilton  vs.  Creditors,  51  A.  1085. 
*  Where  a  motion  to  dismiss  a  devolutive  appeal  Is  renewed  at  thehear- 
ag  of  the  merits,  and  the  motion  involves  a  question  of  fact,  the 
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case  WILL  HOT  BE  BEMANDBD,  if  it  appears  that  the  appelliat  vMi 

KOT  BE  ENTITLED  TO  A  REVERSAL.     Ibid. 

A  motion  to  dlBiniss  an  appeal  will  be  denied,  where  the  grmmdiirt 
tliat  proper  parties  were  not  before  the  court,  or  that  appelUathasie- 
quiesced  in  the  judgment,  or  where  there  has  been  no  cicadoii*ol  appttl 
Cookerham  vs.  Bosely,  52  A.  65. 

Failure  to  furnish  bond  for  costs  ordbbbd  in  the  covt  a  fu 
may  be  ground  for  dismissal  of  the  salt  there,  but  can  not  be  jo^  a 
cause  for  dismissal  of  the  appeal.    Aiken  ts.  Robinson,  etc.,  53  JL  l£^ 

A  motion  to  dismiss  an  appeal  taken  by  a  corporation,  alleginf  i£ 
the  corporation  had  been  dissolved,  will  not  be  entertained  w^cre  ii 
appears  that  the  dissolution — to  the  knowledge  of  mover— wti  ^ 
before  the  judgment  appealed  from  was  rendered.  Nash  vs.  CioiI^C 
B.  Co.,  52  A.  1199. 

Art.  578.    Devolutive  Appeal — 

Where  a  bond  fixed  bt  the  court  is  not  sufficient  for  a  suspessTe. 
it  must  be  sustained  as  a  devolutive  appeal.  Michenor  et  al.  vs.  Tm* 
tees,  49  A.  360;  Stemple  vs.  Fulton  et  als.,  51  A.  468. 

The  dismissal  of  the  suspensive  appeal  because  of  msvTFicivsci o^ 
the  bond  does  not  deprive  appellant  of  the  right  to  a  devidficH? 
appeal.  He  should,  however,  obtain  an  order  therefor.  WoodTUkiv 
Klasing,  51  A.  1057. 

A  suspensive  appeal  will  not  be  dismissed  where  appellant  has  fur- 
nished bond  IN  the  sum  fixed  bt  the  cocrt.  Though  not  eood  le 
a  suspensive,  it  will  stand  as  a  devolutive  appeal.  Weil  vs.  Sch«sQ 
51  A.  1547. 

The  order  for  appeal  was  for  one  hundred  dollars  for  derolotiTe.  c: 
according  to  law  ^*  based  on  the  amount  set  out  in  plaintifTs  peci^es' 
for  suspensive  appeal.  Appellants  gave  bond  for  one  hundred  doila^. 
and  asked  for  an  injunction  to  restrain  execution  of  judgment  appet>- 
from.  The  writ  was  refused.  Held,  that  prohibition  and 
would  not  lie  directing  the  issuance  of  the  writ.  That  appellaatK 
edy  was  to  have  order  for  appeal  corrected ;  until  corrected  the  bcc 
given  was  for  devolutive  appeal.  State  ex  rel.  Schwan  vs.  Judge  cii^- 
51  A.  1880;  but  see  State  ex  rel.  Hake  vs.  Judge,  62  A.  103. 

Art.  579.    Terms  and  Conditions  of  Appeal  Bond— 

Where  the  appeal  bond  does  not  contain  the  stipulation  that  appelflz^" 
will  prosecute  the  appeal,  it  will  be  dismissed.  Ross  &  HofSer- 
worth  vs.  Their  Creditors,  45    A.  442;    Prudhomme    vs,  Wil&&^ 

id.  484. 

An  appeal  will  not  be  dismissed  because  the  bond  does  not  raeaB': 
the  residence  of  the  surety.    No  objection  having  been  mmde  ts  tr 
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qualification  of  the  surety  iu  the  court  below,  we  will  presume  that  he 
was  a  good  and  sufficient  surety,  both  as  to  solvency  and  residence — nor 
is  the  bond  defective  because  it  omits  to  state,  that  the  surety  will  be 
liable  in  default  of  the  principal — that  is  the  obligation  which  the 
surety  assumes  in  signing  the  bond.  Northrup  vs.  Sullivan  et  al., 
47  A.  715. 

An  appeal  bond  is  valid,  though  the  name  of  the  clerk  of  court  was 
not  inserted.    Gaudet  vs.  Dumorten,  49  A.  984, 

The  insertion  of  the  words  ^^  in  said  Supreme  Court  ^'  in  an  appeal 
bond  does  not  invalidate  it.    Derouen  vs.  Hebert  et  als.,  49  A.  1079. 

A  devolutive  appeal  bond,  containing  the  condition  '^  to  satisfy  the 
judgment  which  may  be  rendered,^'  secures  the  costs  and  will  sustain 
the  appeal.    Stevenson  vs.  Short  et.  al.,  52  A.  967. 

Art.  580.    No  Suspensive  Appeal  Lies — When 

A  rule  taken  under  Act.  134  of  1888  on  a  debtor  who  had  obtained  a  re- 
spite to  show  cause  why  he  should  not  make  a  cession,  was  made  abso- 
lute and  a  provisional  syndic  appointed,  etc.  Held,  that  no  suspensive 
appeal  would  lie  therefrom.  State  ex  rel.  Ziegler  vs.  Taylor,  Judge, 
46  A.  932. 

See  annotation  to  Art.  575— Subhead  *^  When  appeal  lies,''  et  acq. 

Art.  581.    Citation  of  Appeal. — 

A  rule  was  taken  to  cancel  certain  mortgages  dnd  inscriptions  for 
taxes  due  the  city  of  New  Orleans  and  the  State.  The  mortgagee  and 
city  and  State  were  made  parties,  and  the  mortgage  ordered  canceled 
and  the  taxes  paid.  The  mortgagee  appealed  and  prayed  that  plaintiff 
in  rule  be  cited.  'Appellee  moved  to  dismiss  because  all  parties  were 
QOt  before  the  court.  Motion  denied  because  all  parties  interested  had 
been  cited.  The  State  and  city  were  no  longer  interested,  it  appearing 
tbe  taxes  had  been  paid.    Denegre  vs.  Mushet,  46  A.  90. 

An  appeal  will  not  be  dismissed  on  account  of  failure  to  cite  the  ap- 
pellee, where  the  petition  for  appeal  asks  and  order  was  made  for  cita- 
Lion,  and  the  want  thereof  is  not  imputable  to  appellee.  In  such  a  case 
ttie  court  will  grant  a  reasonable  time  to  make  proper  parties  by  cita- 
tion.   Cockerham  vs.  Bosely,  52  A.  65. 

See  annotation  to  Art.  1135  as  to  effect  on  appellant's  right  to  issue 
>r  correct  citation  when  transcript  is  filed  before  return  day. 

Art.  583.    Citation  of  Appellee — Time  Allowed. — 

^^The  appellee  must  be  cited  to  appear  before  the  court  of  appeal  at 
ts  next  term  or  return  day  for  the  parish,  if  there  be  sufficient  time  for 
loing  so  after  allowing  a  delay  of  fifteen  days  from  date  of  service  of 
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Art.  587.  Transcript  Must  be  Filed  on  Return  Day — 
Extension — 

When  an  extension  of  time  has  been  allowed  appellant  to  file  his 
transcript,  he  is  not  entitled  to  three  days^  grace  from  the  expiration  of 
the  extension.  Archer  ys.  Uonsoulln,  46  A.  144;  Gegand  et  al.  vs.  City 
et  al.,  52  A.  1269. 

If  the  transcript  of  appeal  is  filed  on  the  retnm  day  fixsd  bt  the 
COURT  BELOW,  the  appeal  is  timely,  though  more  than  a  year  has 
elapsed  since  the  jadgraent  was  signed  or  became  final.  Comeau  vs. 
Miller,  46  A.  1324. 

The  trial  judge  had  the  legal  discretion  to  fix  a  different  return  day 
than  that  named  by  law,  if  more  time  be  required  to  prepare  the 
record  for  appeal,  and  the  statement  of  the  judge  in  the  order  to  this 
effect  is  sufilcient.  Succession  of  McOan,  49  A.  968. 

When  the  extended  return  day  falls  on  a  dies  non,  appellant  has  the 
whole  of  the  next  day  thereafter  to  file  the  transcript.  Metropolitan 
Bank  vs.  Aarons,  Mendelsohn  &  Co.,  50  A.  1047. 

An  extension  of  time  for  the  filing  of  a  transcript  granted  on  misin- 
formation SUPPLIED  BT  appellant  or  hls  counsel  will  be  revoked, 
if  it  appears  that  the  court  would  not  have  granted  the  order  had  it 
been  correctly  advised.  Thibodeaux  vs.  Cayard,  62  A.  1374. 

An  extension  of  the  return  day  for  Uling  a  transcript  of  appeal  will 
only  be  granted  when  seasonably  applied  for  and  on  sufficient 
grounds.  An  extension  can  not  be  had  after  the  return  day,  on  an  affi- 
davit of  the  clerk  of  court  alleging  inability  to  complete,  because  of 
illness,  etc.  LeBlanc  et  al.  vs.  Lemaire  et  al.,  52  A.  1635. 

See  Arts.  883,  884, 886. 

See  annotation  to  Art.  1135~effect  of  filing  transcript  before  return 
day. 

Act  92, 1900 — Relative  to  appeals  in  civil  cases  to  the  Supreme  Court 
and  providing  for  return  days  therein,  the  parish  of  Orleans 
excepted. 

Section  1.  Beit  enacted  by  the  General  Assembly  of  the  State  ofLou^ 
isiana^  That  the  judges  of  the  District  Courts  throughout  the  State,  the 
parish  of  Orleans  excepted,  shall  fix  the  return  days  in  all  civil  cases 
appealable  to  the  Supreme  Courts,  provided  that  the  judge  shall  fix  the 
return  day  in  the  order  granting  the  appeal,  which  shall  not  be  less 
than  fifteen  nor  more  than  sixty  days  from  the  date  of  the  orders,  ex- 
cept by  consent  of  parties. 

Sec.  2.  Be  it  further  enacted^  etc.,  That  all  laws  or  parts  of  laws  in 
conflict  herewith  are  and  the  same  are  hereby  repealed,  and  that  this 
act  shall  take  effect  from  and  after  its  passage. 

Art.  588.    Failure  to  File  Transcript— 

The  failure  to  file  transcript  is  an  abandonment  of  the  appeal,  and 
warrants  the  dismissal  of  an  appeal  subsequently  obtained.  Mutual 
Lioan,  etc.,  Assn.  vs.  First  African  Church,  49  A.  880. 


of  lact  cot  tried  Id  tl 
be  ordered  withdraw 
See  Arts.  8S8,  889,  89. 

Art.  594.     No 

When  the  juriedli 

Appeal  or  %  brief  Id  ei 

without  the  consent 

Troiillly,  63  A.  27tf. 
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Art.  6o3,    Statement  of  Facts. — 

If  in  an  appeal,  where  the  testimony  has  not  been  taken  down  and  a 
STATEMENT  OF  FACTS  is  Substituted,  it  appears  that  the  application 
for  the  statement  has  not  been  made  seasonably,  the  judgment  appealed 
from  will  not  be  disturbed,  nor  will  the  case  be  remanded,  when  the 
application  for  the  statement  was  made  to  the  judge  nearly  a  year 
after  judgment.    Nicholls  vs.  Bienvenu  et  als.,  47  A.  355. 

Two  statements  of  facts  by  the  judge  below  were  found  in  the  record, 
and  there  was  dispute  as  to  which  controlled.  Held,  the  case 
would  be  remanded.    Town  of  Mandeville  vs.  Baudot,  48  A.  248. 

A  statement  of  facts  comes  too  late  if  made  out  after  an  order  of 
APPEAL  had  been  granted  and  appellant  had  lUed  his  bond.  Theus  vs. 
£emp,  49  A.  1650. 

A  motion  to  dismiss  on  the  ground  that  the  statement  of  facts  was 
made  after  the  appeal  was  obtained  must  be  made  within  three  judicial 
days  after  filing  of  the  transcript.  Brown  et  al.  vs.  Fontchartrain  Land 
Co.,  49  A.  1779. 

See  Art.  896. 

Art.  604.    Nullity  of  Judgment. — 

The  nullity  of  a  judgment  can  not  be  set  up  as  a  defense  to  a  suit  to 
revive  the  judgment.    Bruno  vs.  Ovlatt,  48  A.  471. 

Art.  605.  Causes  of  Nullity.  Article  606,  Vices.  Art. 
607,  Fraud,  Etc. 

An  action  for  nullity  will  not  lie  because  the  judgment  attacked  was 
decided  by  the  court  more  than  thirty  days  after  submission,  and  was 
contrary  to  law  and  evidence.  Exception  of  no  cause  of  action  was 
properly  maintained.    Landry  et  als.  vs.  Administratrix,  48  A.  48. 

A  District  Court  may  annul  a  judgment  rendered  by  the  Court  of  Ap- 
peal when  it  appears  that  the  judgment  of  the  appellate  court  is  an 
absolute  nullity  upon  the  face  of  the  papers,  the  court  being  without 
jurisdiction  ratione  materice.  Hibemia  Nat.  Bank  vs.  Standard,  etc., 
Co.,  51  A.  1321. 

Art.  608.  Nullity  May  be  Demanded  from  Trial  or 
Appellate  Court. — 

Where  it  is  alleged  that  a  justice  of  the  peace  has  rendered  judgment 
'without  notice  of  trial,  a  district  judge  may  issue  mandamus  to  compel 
the  justice  to  grant  an  injunction  to  restrain  an  execution  thereunder. 
State  ex  rel.  Moyse  Brothers  vs.  Judge,  50  A.  492. 

On  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace,  the 
District  Court,  where  it  has  jurisdiction  ratione  materice^  may  pass  upon 


Art.  643.    Wliat  Property  Hay  Be  Seized- 

Title  to  an  immoTi 
Accompuited  by  del 
actton  odI;.    A  cred 
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Art.  644.    Ex 

Act  7U,  1676,  p.  123.- 
th«  Code  of  Pi* 
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iii«nt  or  article  el 
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Section  1,  Be  U  enacted  by  the  Senate  and  House  of  Bepreeenta^ 
tives  of  the  State  of  Louisiana  in  General  Assembly  convened^  That 
article  six  hundred  and  f orty-fonr  of  the  Code  of  Practice  be  so  amended 
as  to  read  as  follows:  ''Ihe  sheriff  or  constable  can  not  seize  the  linen 
and  clothes  belonging  to  the  debtor  or  his  wife,  nor  his  bed,  bedding 
or  bedstead,  nor  those  of  his  family,  nor  his  arms  and  military  accou- 
trements, nor  the  tools  and  instruments,  and  books,  and  sewing  ma- 
chines necessary  for  the  exercise  of  his  or  her  calling,  trade  or  profes- 
sion by  which  he  or  she  makes  a  living;  nor  shall  he  in  any  case  seize 
the  rights  of  personal  servitude,  of  use  and  habitation,  of  usufruct  to 
the  estate  of  a  minor  child,  nor  the  income  of  dotal  property,  nor 
money  due  for  the  salarv  of  an  officer,  nor  laborer^s  wages,  nor  the 
cooking  stove  and  utensils  of  said  stove,  nor  the  plates,  dfihes,  knives 
and  forks  and  spoons,  nor  the  dinins^  table  and  dining  chairs,  nor  wash 
tub,  nor  smoothing  irons  and  iromng  furnaces,  nor  family  portraits 
belonging  to  the  debtor,  nor  the  musical  instruments  played  on  or 
practfcecTon  by  any  member  of  the  family. 

Sec.  2.  Be  it  further  enacted^  etc.,  That  any  person  offending  against 
the  provisions  of  this  act,  or  who  shall  by  any  artifice  or  subterfuge 
induce  or  procure  another  to  sign  away,  by  contract  or  otherwise,  any 
of  the  rights  which  he  or  she  may  have  under  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  in  a  sum  not 
exceeding  two  hundred  dollars,  or  imprisonment  for  a  term  not  exceed- 
ing six  months,  or  both,  at  the  discretion  of  the  court. 

Sec.  3.  Be  it  further  enacted,  etc.,  That  all  laws  or  parts  of  laws  con- 
flicting with  this  act  or  contrary  to  any  of  its  provisions,  and  all  laws 
on  the  same  subject  matter,  the  amendment  of  Article  six  hundred  and 
forty-four  of  the  Code  of  Practice  be  and  are  hereby  repealed. 

Sec.  4.  Be  it  further  enacted,  etc,,  That  the  repealing  clause  of  this 
act  shall  not  be  construed  or  interpreted  so  as  to  affect  the  exemption 
of  the  homestead,  the  widow^s  one  thousand  dollars,  nor  the  rural  and 
agricultural  exemptions  now  in  force  by  existing  laws,  it  beinc;  the 
true  meaning  and  intent  of  this  act  that  those  exemptions  shoula  not 
be  affected  by  this  act. 

In  Benton  vs.  Jarette  (No.  2136)  the  Court  of  Appeal  for  the 
parish  of  Orleans  held:  That  this  act  does  not  affect  the  ex- 
emption between  lessor  and  lessee,  under  B.  G.  C,  Art.  2705.  It  was 
argued  that  the  act  of  1876  did  more  than  amend  Art.  644,  C.  P.,  and 
even  if  did  only  that,  yet  the  Code  of  Practice  should  obtain  when  con- 
flicting with  the  Civil  Code  (B.  S.  3990),  but  the  court  held  otherwise. 
The  case  was  carried  to  the  Supreme  Court,  June,  1900,  on  certiorari 
(Const.,  Art.  101),  but  without  avail.    The  opinion  is  not  reported. 

See  Annotation  to  Art.  647,  and  see  Const.  1898,  Arts.  244-247. 

Art.  647.    Seizure  of  Rights,  Credits  or  Money — 

The  salary  of  the  clerk  of  the  Sixth  Becorder^s  Court,  and  wages  or 
recompense  for  personal  service,  are  exempt  from  seizure.  Mott  vs. 
Sbisa,  51  A.  290. 

Art.  656.  Seizure  of  Houses  or  Lands  Includes  Rents^ 
etc. — 

The  purchaser  of  property  at  a  foreclosure  sale,  is  without  right  to  sue 
ioT  the  value  of  timber  alleged  to  have  been  taken  by  defendant,  while 
the  property  was  under  seizure,    Frank  vs.  Magee,  60  A.  1066. 
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Art.  668.    Adyertisement  of  Jadidal  Sales,  etc.- 

Act  91  of  1876,  printed  in  body  of  book,  ia  spedftcallj  repnled  bf 
Act  49, 1877,  Section  20,  p.  63.  Sections  1  to  14  tnd  Section  19of  tke 
act  of  1877  relate  to  public  printing,  and  are  superMdedbylaterieti. 

Sections  15, 16, 17  and  18  (the  latter  as  amended  by  kct  ^,  19(10.  f 
131)  are  given  below : 

Act  49  of  1877,  p.  63. 

Sec.  15.  ORLXAMS.—That  in  the  parish  of  Orleans,  wheRtdnrtM- 
ments  are  required  to  be  in  relation  to  judicial  proceedings,  or  in  tk 
tale  of  property  under  judicial  process,  or  in  any  other  I^  proceed- 
ing of  whatever  Idnd,  they  shall  be  published  in  i  diily  ww^qe 
published  in  the  English  language,  and  whi<^  shall  eo  hftYebeeapa^ 
lished  as  a  daily  paper  for  at  least  one  year  prior  totheinaatkniolaii 
adYertisement  or  publication;  said  newspaper  to  be  selected  bf  ^ 
defendant  or  party  charged  with  the  conduct  <rf  the  prooeedinns;  p- 
vided^  the  defendant  shaU  make  the  selection  within  three  daj^  of  ik 
service  of  notice  of  seizure  or  process  on  him.  Should  the  deleai^ 
neglect  to  select,  the  plaintiff  shall  have  the  right  to  do  so:  tai^m 
neither  plaintiff  nor  defendant  select,  nor  the  party  inTeited  bj Jj* 
with  the  direction  of  the  proceedings,  then  the  sheriff,  oonstibk,den 
or  other  officer,  as  the  case  may  be,  shall  select  The  nevspip^ 
selected  shall  publish  said  advertisement  in  a  conspicuous  muuMr.w 
and  every  advertisement  to  be  in  the  column  or  colnmni  tod  aO  uai? 
a  prominent  title  in  capitals,  to- wit:  Judicial  AdvertisementB.  Ske&> 
there  be  no  newspaper  published  in  said  parish  as  aforesaid,  atidtl^* 
tisement  may  be  posted  as  now  provided  by  existing  laws. 

Sec.  16.  Outside  Orleans.— That  in  all  parishes  of  thcStitews- 
side  the  parish  of  Orleans,  where  advertisements  are  reqaired  to  x 
made  in  relation  to  judicial  proceedings,  or  in  the  sale  (rf  pro^ 
under  judicial  process,  or  in  any  other  legal  proceeding  of  wbitioe^ 
kind,  they  shall  be  published  in  an  English  newspaper  printed  U  » 
parish  in  which  the  proceedings  are  carried  on;  and  if  there  Kj^ 
newspaper  published  in  the  pvish,  the  advertisements  shall  be  bv 
by  posting  them  at  or  near  the  front  door  of  the  court  houe,  or  v 
place  used  as  such,  and  at  two  other  public  places  in  diflctent  ptfg^ 
the  parish ;  provided,  that  as  regards  judicial  and  legal  adTeztiieiM^ 
under  publication  when  this  act  becomes  operative,  the  pre^oos  i«- 
tions  of  this  act  shall  not  affect  the  same,  but  it  shall  be  legsi^<*J|]^ 
tinue  the  advertisements  in  the  paper  in  wliich  they  are  b^snf  ^'^^^ 
or  in  any  other  daily  newspaper  published  in  English  in  said  P*^*^ 
the  balance  of  the  time  during  which  such  advertisementB  sbool^^ 
spectively  have  to  be  continued  to  complete  the  sameaccordhigtDlK 

Sec.  17.  Selection  or  Papeb. — That  where  there  are  two««*J 
newspapers  published  in  the  parish,  the  defendant  or  party hiTt^^ 
law  with  the  direction  of  the  proceedings  shall  have  ^^^^^l^^ 
ing  the  newspaper  in  which  the  advertfiem^it  is  to  be  maoe^if  4F| 
for  within  three  days  after  notice  of  such  proceedings,  or  tbe  tes^ 
made  under  the  process.  Should  the  defendant  negtoct  to  ^^Jz 
plaintiff  shall  have  the  right  to  do  so;  and  should  neither pUitpB^ 
defendant  select,  nor  the  party  invested  by  law  with  the  ^i''^^^ 
the  proceedings,  the  sheriff,  constable,  clerk  or  other  officer  cfcup 
by  law  with  the  carrying  out  of  the  proceedings  sliall  select         . 

Sec.  18.  Cost  of   Advsrtisemknt.— That  the  costs  o^  **"  *ij 
vertisements  shall  not  exceed  in  the  parish  of  Orietns  the  ti» 
seventy  cents  per  square,  or  fraction  thereof,  for  each  htfCftiei: » 
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in  the  other  parishes  one  dollar  per  square,  or  fraction  thereof,  for 
the  first  insertion,  and  fifty  cents  for  each  suhseqaent  insertion. 

One  square  to  consist  of  the  space  of  one  hundred  words  solid 
matter. 

If  such  newspaper  refuses  to  publish  at  the  rate  herein  specified,  the 
advertisements  shall  be  published  in  the  manner  above  provided  for  in 
cases  where  there  are  no  newspapers.  (As  amended  by  Act  8i,  1900, 
p.  131.) 

Pablleatlon  in  Freneh. 

Act  126, 1888,  p.  186. 

An  Act  to  amend  and  re-enact  Act  No.  38  of  the  General  Assembly  of 
1880,  approved  March  16, 1880,  entitied  ''An  Act  to  regulate  judicial 
advertisements  in  the  French  language  in  the  parish  of  Orleans,  under 
the  provisions  of  Art.  154  of  the  Constitution,*'  and  to  place  judicial 
advertisements  in  the  French  language  on  the  same  basis  as  judicial 
advertisements  in  the  English  language  in  the  said  parish. 

Section  1.  That  Act  No.  38  of  the  General  Assembly  of  1880,  entitled 
''An  Act  to  regulate  judicial  advertisements  in  the  French  language  in 
the  parish  of  Orleans,  under  the  provisions  of  Art.  154  of  the  Constitu- 
tion,'*  be  amended  and  re-enacted  to  read  as  follows :  That  in  the  par- 
ish of  Orleans,  where  advertisements  are  required  to  be  made  in  rela- 
tion to  judicial  proceedings,  or  in  the  sale  of  property  under  judicial 
process,  or  in  any  other  legal  proceeding  of  whatever  kind,  they  shall 
be  published,  also,  in  a  newspaper  of  good  standing  and  of  good  finan- 
cial basis,  published  in  the  French  language,  which  shall  have  been  in 
existence  as  a  daily  or  weekly  newspaper  for  at  least  one  year,  and 
which  shall  be  published  regularly  as  a  daily  newspaper  at  the  time  of 
the  insertion  of  the  said  advertisement  or  publication. 

The  said  newspaper  to  be  selected  by  the  defendant  or  party  charged 
with  the  conduct  of  the  proceedings;  provided^  the  defendant  shall 
make  the  selection  within  three  days  of  the  service  of  notice  of  seizure 
or  process  on  him.  Should  the  defendant  neglect  to  select,  the  plaintiff 
shall  have  the  right  to  do  so;  and  should  neither  plaintiff  nor  defend- 
ant select,  nor  the  party  invested  by  law  with  the  direction  of  the  pro- 
ceedings, then  the  sheriff,  constable,  clerk  or  other  otticer,  as  the  case 
may  be,  shall  select.  The  newspaper  so  selected  shall  publish  said  ad- 
vertisement in  a  conspicuous  manner,  each  and  every  advertisement  to 
be  in  the  column  or  columns  and  all  under  a  prominent  title,  in  capi- 
tals, to-wit:  Judicial  Advertisements.  Should  there  be  no  newspaper 
published  in  said  parish  as  aforesaid,  said  advertisements  may  be  posted 
as  now  provided  by  existing  laws. 

Sec.  2.  That  said  publication  in  the  French  language  shall  be  made 
in  precisely  the  same  manner  and  for  the  same  number  of  times,  and 
on  the  same  terms,  as  by  existing  laws  are  required  or  may  be  required 
thereafter  for  the  publication  of  judicial  advertisements  in  the  English 
language. 

Sec.  3.  That  all  laws  and  parts  of  laws  in  conflict  herewith,  and  on 
the  same  subject  matter,  be  and  the  same  are  hereby  repealed,  and  that 
this  act  shall  take  effect  from  and  after  its  promulgation. 

Nambep  of  Insertions. 

Act  104, 1878,  p.  167. 
An  Act  relative  to  judicial  advertisements  in  the  parish  of  Orleans. 

Section  1.  That  judicial  advertisements  shall  be  made  by  publica- 
tion in  a  daily  paper  on  three  different  days  before  the  expiration  of  the 
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term  fixed  by  law,  if  the  term  be  of  ten  days;  andforthoeeidiotiie* 
menti  for  which  the  term  of  thirty  days  is  fixed,  it  saffioee  t(  dKj « 
pablished  in  a  daily  paper  once  a  week  daring  that  term. 

Sbc.  3.  That  all  laws  and  parts  of  laws  conflictiim;  herewith  be  isi 
are  hereby  repealed. 


Want  of  thirty  clear  days'  advertisement  is  an  infonnality  cand  ^ 
the  prescription  of  five  years.    Bobineon  vs.  Williims,  45  An.  4^ 
See  C.  P.  666,  667, 670,  968,  969,  991,  1140. 
11th  March  to  11th  April  give  30  clear  days.  Sac.  of  BjTiie,88A.S£. 

Sundays  are  properly  inclnded  in  compntation  of  the  time  tmskp 
for  the  advertisement  of  the  sale  of  immovables.  Scheoketiln 
Schenk  et  al.,  62  A.  2102. 

Art.  670.  Time  Required  for  Advertisement  of  Siki 
of  Seized  Property — 

Sundays  are  properly  included  in  the  computatioii  of  the  ti» 
necessary  for  the  advertisement  of  the  sale  of  immovtbles.  Sctesd 
et  al.  vs.  Schencket  al.,  62  A.  3102. 

Art.  734.    Privilege  by  Seqaestration,  etc. 

"  The  terms  proviHonal  seizure  in  the  article  [724]  being  inenMM* 
translation  and  intended  for  att<ichment.'''*  Beck  vs.  Brtdyetil,^ 
444.    See  Art.  732. 

Art.  732.    Executory  Process — 

The  mortgage  who  pays  an  insurance  premium  not  in  exccsiof^ 
amount  stipulated  in  the  act  of  mortgages,  may  include  it  in  theino^ 
for  which  an  order  of  seizure  and  sale  is  obtained.  Germtoli,  ^ 
Bank  vs.  Lemle,  60  A.  1289. 

The  demand  of  the  plaintiff  in  executory  proceedings  mutbei^ 
ported  by  authentic  evidence,  and'can  not  be  eked  out  against  to ap 
ing  claimant  of  a  part  of  the  property,  by  the  assertion  of  rights igii'^ 
him  not  so  supported,  or  by  estoppel  not  set  up  in  the  answ»  ^^ 
injunction.    Bonnecaze  vs.  Lieux,  62  A.  286. 

Art.  735.    Notice  to  Mortgage  Debtor— 

"  In  obtaining  this  order  of  seizure,  it  shall  suffice  to  gife  tbret^ 
notice  to  the  debtor,  counting  from  that  on  which  the  notice  ii  p^* 
he  resides  on  the  spot,  adding  a  day  for  every  twenty  miles  betf««* 
place  of  his  residence  and  the  court  house  in  the  parish  where  tbe pac- 
tion has  been  presented.*^    (As  amended  by  Act  41, 1898,  p. 46). 

The  holder  of  a  mortgage  contoinin^  the  pcuU  de  non  dUene^i^  ^ 
proceed  without  notice  against  the  yendeb  of  the  inoi1|^<  ^ 
the  rights  of  the  holder  are  not  restricted  by  the  vendee^s 
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tion  of  the  mortgage  indebtedness.  The  holder  of  any  mortgage 
my  proceed  via  ordirutria,    Truzillo  vs.  Delaane  et  al.,  47  A.  10. 

After  the  death  of  the  mortgage  debtor,  and  before  appointment  of 
idministrator,  execatory  proceas  was  applied  for,  bat  notigb  of  seiz- 
JBE  WAS  NOT  SBBYED.  Subsequently  an  administrator  was  appointed 
ind  obtained  an  order  of  sale  in  the  succession  proceedings.  On  rule 
aken  by  the  mortgage  creditor  to  set  aside  the  order,  it  was  held  that 
lotice  of  seizure  not  beins:  served,  the  proceedings  by  the  mortgage 
redltorwere  without  legal  effect.    Succession  of  Haile,  52  A.  1529. 

Art.  737.  When  Debtor  Absent — ^Attorney  to  Repre- 
ent  Him — 

The  court  to  which  application  is  made  by  a  resident  of  another  Stote 
>r  executory  process  has  jurisdiction  rations  per8on<B  to  issue  its  writ 
Djoining  the  seizure  and  to  appoint  a  curator  ad  hoc  to  represent  the 
tMont  defendant  in  injunction.  Phillips  et  al.  vs.  Adams  Mach.  Co., 
I  A.  442. 

Art.  738.  Injunction  of  Executory  Process — Art,  739. 
auses  For. 

Injunction — with  or  without  bond — to  restrain  executory  process,  will 
sue  only  in  the  specific  cases  mentioned  in  Art.  739.  It  will  not  lie 
here  the  ground  alleged  is  that  the  order  for  the  process  was  issued 
ithout  the  complete  authentic  evidence  required  by  law.  The  con- 
ation that  the  administrator  of  the  debtor^s  estate  is  not  the  ^'debtor'* 
3ntioned  in  the  article  is  without  force.  Anderson  vs.  Dupre,  Admr., 
A.  1184. 

The  injunction,  without  bond,  of  executory  process,  is  restricted  to  the 
ues  prescribed  by  this  article,  and  the  amount  demanded  by  the 
»rtgagee ;  and  if  the  amount  of  the  notes  on  which  process  issued  is 
8  than  the  jurisdictional  limit  of  this  court,  the  appeal  will  be  dis- 
ssed,  though  opponent  claim  a  larger  sum  from  one  not  before  the 
irt.     Koch  vs.  Godchaux,  46  A.  1882. 

^bere  the  averments  of  the  petition  for  injunction  are  contradicted 
the  documents  annexed  thereto,  an  injunction  is  properly  refused, 
te  ex  rel.  Noble  et  al.  vs.  King,  Judge,  47  A.  229. 

Q junction  will  not  lie  to  restrain  a  writ  of  seizure  and  sale  because  it 
I  prematurely  issued,  and  before  the  expiration  of  the  legal  delays 
311  the  mortgage  debtor.    Heirs  of  Williams  vs.  Sheriff  et  al.,  47  A. 

r. 

Failure  of  consideration  '^  will  support  the  injunction  of  an  execu- 
'  process.    Phillips  et  al.  vs.  Adams  Mach.  Co.,  52  A.  442. 
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Art.  755.    Snmmaiy  Trials  in  Certain  Cases— 

A  rule  of  court  excluding  ordinary  cases  from  trial  onoerttiBd^ 
does  not  necessarily  apply  to  sammary  cases,  and  the  coort  mty  tij  u 
ejectment  suit  on  days  consecrated  to  civil  jury  cases.  BiooamBin. 
47  A.  1870. 

When  one  member  of  a  copartnership,  without  consoltiiig  theotki 
members,  asks  for  a  respite  from  the  creditors  of  the  firm,  lad  Ae 
other  members  deny  the  necessity  for  respite,  and  declare  tbeoselfa 
willing  to  pay  all  claims,  it  is  proper  practice  to  try  the  issue  pR- 
sented  by  those  members  on  a  rule  to  show  cause  why  the  preliaoKy 
order  should  not  be  set  aside.  Schminke  &  Newman  vs.  Their  Crti* 
ors,  60  A.  511. 

See  annotation  to  Art.  546. 

Art.  765.    Constable  May  Act  for  Sheriff- 
Constables  may,  as  such,  and  within  the  parish,  actforfcheihaii^ 
criminal  cases.    State  ys.  Devall,  51  A.  497. 

Art  791  •  Habeas  Corpus— When  it  Will  Issue- 
After  verdict  and  before  sentence,  the  District  Attorney  «^p^ 
doubts  OP  THE  SANITY  OP  THE  ACCUSED,  and  the  court  ordered »i2- 
vestigation.  Held,  that  habeas  corpus  will  be  denied,  as  the  id  ^ 
the  court  was  le>(al  and  proper.  The  court,  however,  miintiiBedtfe 
writ  for  the  purpose  of  reducing  the  amount  of  the  b&U  bond.  Sbs 
ex  rel.  Chandler,  etc.,  45  A.  696. 

Habeas  corpus  will  not  lie  to  review  the  order  of  a  court  wbboss^. 
the  manager  of  a  corporation  to  jail  for  contempt  of  couBTia^ 
ing  to  obey  its  order  to  deliver  the  funds  in  his  possessioii  totfces- 
ceiver  for  the  corporation  appointed  by  the  court.  State  exreU^ 
bert  vs.  Sheriff,  47  A.  334. 

On  application  for  writs  of  habeas  corpus,  the  merits  d  en*^ 
cases  will  not  be  reviewed.    In  re  State  ex  rel.  Cayard  etal6.,Si^ 

Habeas  corpus  will  lie  at  the  instance  of  the  mother  to  bring  tiEle^ 
the  court  a  minor  daughter  who  is  alleged  to  be  detained  inae»^ 
The  petition  for  the  writ  may  be  made  by  any  one— even  a  miBtf-^ 
the  name  of  the  person  who  is  confined,  and  it  will  runsgaisfluj^ 
who  has  a  person  in  actual  custody,  and  is  not  restricted  to  tkoee*i^ 
hold  persons  "under  process."  Prieto  vs.  St.  AlphonsoB  Coi«^* 
Mercy,  52  A.  631. 

Art.  830.    When  Mandamas  Will  Issue.— 

The  Civil  District  Court  (Const.  1879)  may  issue  writs  of  dmb^** 
prohibition  and  certiorari  in  aid  of  its  appellate  jnrisdicdon,  th^ 
the  Supreme  Court  is  vested  with  general  supervisory  jorlsdicticis* 
inferior  courts.    State  ex  rel.  Bocchi  vs.  Judge,  45  A.  683. 
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Mandamas  will  issue  at  the  instance  of  the  Police  Jury  to  compel  a 
slieriff  and  ex-offlcio  tax  collector  to  exhibit  at  his  office  and  within 
reasonable  hours  to  a  committee  of  the  Police  Jury,  the  books  and  papers 
of  bis  office  necessary  for  the  adjustment  of  his  accounts  with  the 
Parish  Treasurer.    Scott,  Sheriff,  ts.  President,  etc.,  et  al.,  46  A.  278. 

The  City  Court  refused  to  hear  witnesses  to  establish  a  claim  on  the 
ground  that  no  default  had  been  taken.  Pending  an  application  for 
mandamus  to  the  Supreme  Court,  an  answer  was  filed.  Held,  that  the 
writ  would  not  issue,  though  the  witnesses  should  have  been  heard 
when  offered.    State  ex  rel.  D'Amico  vs.  Judge,  46  A.  365. 

The  court  had  ordered  garnishees  in  attachment  proceedings  to  an- 
swer in  open  court.  On  objection  to  the  order,  it  was  rescinded.  Held, 
that  mandamus  will  not  lie  to  reinstate  the  order,  that  it  was  not  a 
ministerial  duty  of  the  judge  to  order  garnishees  in  proceedings  like 
this  to  answer  in  open  court.    State  ex  rel.  Sintes  vs.  Judge,  49  A.  696. 

Mandamus  will  not  lie  to  compel  the  municipal  authorities  of  New 
Orleans  to  perform  any  act  which  would  lead  up  to  the  payment  of 
judgments  out  of  the  order  in  which  the  law  has  declared  they  shall 
be  paid.    State  ex  rel.  Foy  vs.  Mayor,  etc.,  49  A.  946. 

Mandamus  will  not  lie  to  coerce  the  Court  of  Appeal  to  reinstate  a 
cause  which  It  has  dismissed  for  want  of  jurisdiction.  State  ex  rel» 
Mutual  National  Bank  vs.  Judges,  etc.,  49  A.  1084. 

Mandamus  will  lie  to  compel  the  return  of  the  books  of  a  religious 
corporation  to  the  proper   officers.    State   ex   rel.    Immanuel,  etc.>' 
Church  vs.  Biedy,  60  A.  258. 

Mandamus  will  lie  to  review  the  refusal  of  a  judge  to  grant  the  plain- 
tiff a  suspensive  appeal  from  the  ex  parte  order  allowing  a  defendant 
in  injunction  to  bond  the  writ.  State  ex  rel.  Capital  City,  etc.,  Co.  vs. 
Judge,  50  A.  266. 

An  executor  refused  to  pay  over  funds  of  the  succession  as  ordered, 
and  was  punished  for  contempt.  He  paid  his  fine  and  served  his 
irnprisonment,  and  when  released  continued  in  his  refusal.  A  second 
rule  to  punish  him  for  contempt  was  taken,  and  res  adjudicata  and  av- 
trefbis  convict  being  pleaded,  the  district  judge  dismissed  the  rule. 
Held,  that  mandamus  would  lie  to  compel  the  judge  to  reinstate  the 
role  and  try  the  case  on  its  merits.  State  ex  rel.  Heffner  et  al.  vs. 
Judge,  50  A.  554. 

The  obligation  of  the  public  carrier  to  receive  and  transport  freight 
for  all  persons  is  imposed  by  public  policy,  and  may  be  enforced  by 
mandamus  at  the  suit  of  a  private  person.  The  carrier  can  not  by  con- 
tract with  others,  place  itself  in  a  position  where  it  is  not  able  to  per- 
form that  obligation.  Cumberland  T.  So  T.  Co.  vs.  Morgan ^s  L.  &  T.  B. 
Co.,  61  A.  29.    But  the  writ  will  not  issue  to  compel  the  carrier  to 
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establish  a  station  at  any  partionlar  point  along  ite  route  in  the  sbiew 
of  SQch  an  obligation  being  imposed  on  it  by  charter  ^)rgeiienl!af. 
State  ex  rel.  Smart  ys.  Kansas  City,  etc.,  R.  Co.,  id.  200. 

Art.  845  to  854.    Prohibition- 
Prohibition  IS  NOT  A  WBiT  OF  RIGHT,  and  eTOQ  when  the  joriidietkt 
^  donbtfnl,  it  will  not  issue  to  the  court  assamingit,  where  tben  i 
▲DBQOATE  BEMSDTBT  APPEAL.    State  ez  rel.  Reld  n.  JDdge,tii 
948. 

In  aid  of  its  appkllatb  jurisdiction,  the  Court  of  Appeitew 
issae  a  writ  of  prohibition  to  an  inferior  court,  which  is  proeee^K 
try  a  case  on  the  Docket  of  the  Court  of  Appeals.  Failing  to  oMb 
relief  from  that  court,  the  superyisory  jurisdiction  granted  thk  net 
by  the  constitution  may  be  invoked,  if  the  facts  warrant  it.  Sue  a 
rel.  Kirsch  vs.  Judge,  46  A.  1906. 

Prohibition  will  not  lie  to  correct  alleged  irregularitjinfixiBf  tax 
for  trial,  where  the  jurisdiction  of  the  court  ratione  maUtiat  Hftnm 
is  unquestioned.    State  ez  rel.  Shaw  vs.  Monroe,  Judge,  4BLtl. 

The  district  courts  have  jurisdiction  under  Act  129, 1896,  (^  apmn^ 
ing  to  disbar  an  attorney  for  misconduct,  and  consequentlj  pt(AJ^ 
will  not  lie.    State  ez  rel.  Adams  vs.  Judge,  49  A.  1015. 

Prohibition  will  not  lie  where  the  act  to  be  prohibited  htf  tlm^ 
been  committed.  So  when  the  Judge  of  the  District  Conrt  miff^ 
^judgment  on  appeal  from  a  justice  court,  and  remanded  the  oee^ 
further  proceedings,  it  is  too  late  to  obtain  the  writ  to  prohibit^ 
from  doing  what  he  had  already  done.  State  ez  rel.  MeLeod  ^ 
Judge,  50  A.  109. 

A  RBUEARINO  WILL  NOT  BE    GRANTED  where  the  COUTt  rtfo^d  E 

grant  a  writ  of  prohibition.    State  ez  rel.  Bice  vs.  Judge,  5S  A.  98. 

Art.  857.    When  Certiorari  Will  Issue— 

Certiorari  will  not  issue  to  bring  up  for  examination  the  leeorfoi* 
case  IN  WHICH  an  appeal  has  been  taken  and  perfected  m^^ 
return  day  of  which  has  not  been  reached.  The  writ  can  only  ^  ^ 
sorted  to  where  proceedings  are  absolutely  null,  it  can  notheiwdK* 
substitute  for  a  motion  to  dismiss  an  appeal  anterior  to  thereton**^ 
thereof.    State  ez  rel.  City  vs.  Judge,  45  A.  950. 

The  District  Court  maintained  the  ezception  of  no  cause  of  ««»• 
filed  btjf  ore  answer  in  the  case.  On  appeal  to  the  Court  of  App*^ 
the  judgment  below  was  reversed  and  the  court  decided  the  c«eM 
merits  on  the  ground  that  the  ezception  admitted  the  allegttioD&o^^ 
petition  for  all  purposes  of  the  case.  Held,  that  the  action  of  theC^ 
of  Appeals  amounted  to  an  absolute  refusal  to  heab  thsdi^' 
ant;  writ  of  certiorari  was  made  absolute,  and  the  Court  of  ^PP^ 
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ordered  to  try  the  case  in  accordance  with  law.    State  ex  rel.  Negrotto 
TS.  Judges,  45  A.  1487. 

Certiorari  will  not  lie  to  revibw  an  obdeb  gbavting  an  appeal 
from  a  decree  refusing  to  allow  a  change  of  venae.  The  writ  can  not 
"be  ^^  employed  to  inquire  into  the  correctness^*  of  any  judgment,  but 
**'  must  be  restricted  to  an  examination  into  the  external  validity  of  the 
proceedings  in  the  lower  court."  State  ex  rel.  Dist.  Atfy  vs.  Judge,  48 
A.  787. 

Certiorari  will  not  lie  where  the  court  below  has  jurisdiction  and  the 
forms  of  law  have  been  followed.  Stote  ex  rel.  Express  Co.  vs.  Justice, 
48  A.  1249. 

Whether  the  recorder  who  imposed  a  fine  was  or  was  not  entitled  to 
the  office  is  an  issue  which  can  not  be  considered  on  application  for 
•eertiorari.    State  ex  rel.  Kleman  vs.  Judge,  48  A.  1875, 

Certiorari  will  not  lie  to  review  the  decision  of  the  Justice  of  the 
Peace,  on  the  plea  of  want  of  domicile.  State  ex  rel.  Braken- 
ridge  Lumber  Co.  vs.  Tully,  48  A.  1582. 

Certiorari  is  not  the  remedy  to  recover  a  fine  imposed  bt  a  bb- 
COBDEB,  and  which  has  been  paid  (State  ex  rel.  Eieman  vs.  Judge, 
48  A.  1875),  nor  to  bring  up  for  review  the  thbeatened  bemoval  by 
the  constable  of  pbopebtt  seized  under  execution,  though  it  is  alleged 
that  the  property  seized  is  largely  in  excess  of  the  writ  which  has  been 
enjoined.    State  ex  rel.  Algiers,  etc.,  Co.  vs.  Judge,  48  A.  1880. 

Certiorari  will  not  lie  to  review  a  judgment  rendered  by  a  court 
seized  with  jurisdiction,  or  whebe  thebb  is  an  appeal.  State  ex  rel. 
Perrilloux  vs.  Magistrate,  49  A.  1211. 

The  Circuit  Court  of  Appeals  being  without  inrisdlction  to  decide  on 
THE  CONSTITUTIONALITY  OF  A  LICENSE  TAX,  certiorari  wlll  lie  to 
restrain  any  judgment  which  may  be  rendered  thereon  by  said  court, 
^tate  ex  rel.  Tax  Collector  vs.  Circuit  Court  of  Appeals,  49  A.  1221. 

No  exception  was  taken  to  the  jurisdiction  ratione  materics  of  the 
Circuit  Court  of  Appeals  until  a  rehearing  was  asked.  Held,  that  under 
these  conditions  certiorari  will  not  lie  to  annul  and  declare  void  the 
judgment  so  rendered.  The  writ  will  lie  to  correct  proceedings  in 
progress,  but  afteb  pboceedinos  abe  ended  writs  go  to  the  execu- 
tion of  the  judgment.    State  ex  rel.  Bichardson  vs.  Judge,  50  A.  26. 

Certiorari  will  lie  to  avoid  a  judgment  rendered  against  one  tempo - 
babilt  absent  from  the  parish,  when  it  is  based  on  citation  and  writs 
of  attachment  which  were  neveb  sebvbd  on  him,  but  nailed  to  the 
•court  house  door,  and  when  it  is  below  the  appellate  jurisdiction  of  any 
oourt.    State  ex  rel.  Ford  vs.  Justice,  50  A.  459. 

Certiorari  will  lie  to  review  a  judgment  of  a  recorder  for  the  city  of 
^ew  Orleans,  when  the  judgment  was  rendered  without  any  evidence 
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of  the  city  ordinance  being  presented.  State  ex  rel.  HahnTtBeooik 
etc.,  50  A.  649. 

Certiorari  will  be  granted,  even  pendina:  an  appUcadonforaRboi- 
ing,  to  bring  up  docamentB  not  included  in  the  tnnaeript  of  ipiKt. 

where  THS    fault  is  attributable    to  THKCLKSKOFTHlCOm 

and  the  attention   of    counsel   was    not   directed  to  the  ooiBBa 
Elder  &  Davis  vs.  Ludsley,  60  A.  1077. 

Art.  86o.    What  Coitrt  Issues  Certiorari.— 

In  a  case  appealable  to  the  Court  of  Appeals  the  Snpreme  Qm^ 
not  issue  writs  of  certiorari,  etc.    Troegel  ts.  Judge,  46  A.  421. 

Art.  86i.    Certified  Copy  Must  Be  Sent  in  Answsti 
Certiorari.— 

Where  in  answer  to  certiorari,  the  certified  copy  of  therecoriw: 
up  DOES  NOT  SHOW  THE  FACTS  swom  to  by  the  judge  a  ^0  in  hfe  !^ 
turn  of  the  writ,  the  court  will  hold  matters  in  abeyance,  so  tim  ii» 
parties  may,  in  the  court  a  qua,  and  contradictorily  with  eidi  «te 
correct  the  minutes,  so  that  they  shall  conform  to  the  ictml  fi^ 
State  ex  rel.  Guameri  vs.  Judge,  52  A.  984. 

Arts.  874  to  920.    Proceedings  in  Supreme  Cowt- 

See  annotation  to  Arts.  566  to  602. 

Art.  902.  Plea  of  Prescription  in  Supreme  Court.- 

Prescription  may  be  pleaded  in  the  Supreme  Court,  bntonlyipss 
a  pending  case — and  where  defendents  failed  to  answeb  v^'' 
appeal,  to  recover  items  rejected  below,  their  plea  of  prescriptiM''' 
only  affect  these  items,  and  not  the  item  awarded  pUbtifi  ib^  ^' 
appealed  from.    Talle  et  als.  vs.  Monasterio  et  als..  48  A.  ISSi 

When  a  plea  of  prescription  is  first  ubged  in  the  Sjnpr?s 
Court,  the  party  to  whom  it  is  opposed,  may  have  the  cise  ttm^ 
for  the  trial  of  the  issue.  The  court  is  without  discretion  in  Aei»s^ 
if  the  request  to  remand  is  made  before  submission.  Joaben  n-  ^^'' 
son,  49  A.  133. 

Art.  906.    When  Cases  will  be  Remanded.— 

When  plaintiff's  petition  and  the  evidence  show  t  legil  (10^ 
action,  but  the  decree  prayed  for  is  not  warranted  by  either  tb«  P«J3^ 
or  the  prayer,  the  cause  will  be  remanded.  Beugnot  w.  TreowJ** 
52  A.  454. 

Art.  907.    Damages  for  Frivolons  Appeal.— 

Damages  for  frivolous  appeal  will  not  be  allowed  where  th*^ 
raised  is  not  well  settled.    Oermania,  etc..  Bank  n.  I^ 
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A.  1289.    Nor  for  a  deyolative  appeal.    Mutual  National  Bank  vs. 
Moore  et  al.,  50  A.  1332. 

Art.  908.    Costs  of  Appeal. — 

The  judgment  of  plaintiff  and  of  defendant  on  his  reconventlonal 
demand  were  both  reduced  on  appeal  of  plaintiff  answered  by  defend- 
ant. Held,  that  defendant  should  pay  costs.  Fush  ts.  £gan,  Jr.,  et 
«!.,  48  A.  60. 

See  annotation  to  Art.  157. 

Art.  911.    Finality  of  Judgment — ^Rehearing. — 

Where  an  application  for  a  rehearing  Is  seasonably  made,  and  not 
acted  on,  the  judgment^of  the  Court  of  Appeals  will  not  become  final 
ten  days  after  adjournment  under  Act  100  of  1896.  State  ex  rel.  Hall 
TS.  Judges,  50  An.  409. 

A  judgment  of  the  Court  of  Appeals  does  not  become  final  by  the 
disagreement  of  the  two  judges  of  the  court  on  the  application  for  a 
rehearing — a  judge  ad  hoc  should  have  been  appointed.  Constitution 
1898,  Art.  102.    State  ex  rel.  Thrower  ts.  Judges,  50  A.  644. 

A  rehearing  will  not  be  granted  where  the  court  refused  to  grant  a 
writ  of  prohibition.    State  ex  rel.  Rice  ts.  Judge,  52  A.  983. 

Art.  1003.  Putting  in  Possession — Order  to  Accotint — 

Where  the  heir  hasH)een  put  in  possession,  the  creditor  of  the  ances- 
tor can  not  seize  the  property  inherited  by  the  heir,  without  first  ob- 
taining judgment  against  him.  One  against  the  ancestor  will  not 
suffice.  Hart  ts.  Connolly,  49  A.  1587. 

The  right  of  heirs  to  be  put  in  possession  is  not  dependent  upon  or 
deferred  until  the  executor  files  his  account,  and  when  they  are  put  in 
possession  creditors  can  not  require  the  executor  to  file  an  account,  but 
must  seek  payment  from  the  heirs.    Succession  of  Duffy,  50  A.  795. 

Art.  1016.  Remoyal  of  Tator^* 

A  curator  ad  hoc  will  not  be  appointed  to  represent  a  properly  ap- 
pointed present  under-tutor,  in  a  suit  to  remoTC  the  tutor,  when  the 
jnder-tutor  is  willing  to  proceed  if  the  need  existed.  Welch,  Curator, 
irs.  Baxter,  45  A.  1062. 

Art.  1054.  Payment  of  Ordinary  Claims — 

Where  the  account  of  an  administrator  has  been  homologated,  it  is 
not  necessary  for  the  creditor  to  glTC  him  notice  of  the  judgment  of 
homologation,  or  to  call  for  a  statement  of  the  succession  funds,  before 
proceeding  against  the  surety  on  the  administrator's  bond.  Hayes  et 
1.18.  TS.  Dugas  et  als.,  51  A.  447. 
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Art.  1063.    Jiirisdictioii  of  Justices  of  the  Peace- 

The  dammgee  retolting  from  the  refusal  of  a  party  to  doieettB 
thing,  for  a  number  of  eonaecutiye  dajra,  furnish  but  one  cum  of  aeds- 
and  the  demand  can  not  be  split  up  into  as  many  pirti  ib  there  m 
days,  for  the  purpose  of  giying  juriadiction  to  a  justice  of  the  pent 
State  ex  rel.  Dobson  ts.  Justice,  49  A.  63. 

A  justice  of  the  peace  is  competent  to  entertain  jnnsdietioDQfa 
interrention  claiming  a  priTil^^  in  property  under  eeiznre  n  i  Jtn^ 
MKNT  obtained  in  his  court,  although  the  interyener^s  diim  is  brs 
excess  <^  the  justice's  jurisdiction.  (State  ex  rel.  McLeod  n,h^ 
50  A.  109.)  Where,  however,  the  claim  is  kot  LiQUDATiDindiifl 
excess  of  the  jurisdiction  of  the  justice,  the  creditor  may  ne  is  t^ 
District  Court  to  assert  his  priirilege,  and  there  ha^  the  vss 
adjudicated.    Brown,  Jr.,  ts.  Washington  et  als.,  51  A.  483. 


Art.  1065.    May  Employ 

ACT  92  OF  1896,  p.  133. 

To  amend  and  re-enact  Act  No.  110  of  the  General  AMcmWyof  1^ 
entitled  *^An  act  authorizing  justices  of  the  peace  thioochoav 
State  to  employ  either  the  &eriff  or  his  depaty  in  certinesei 
approved  July  12, 1888. 

Be  it  enacted  by  the  Qeneral  Assembly  of  the  State  of  Loobbi 
That  Act  No.  110  of  the  Qeneral  Assembly  of  1888,entitkd'iii' 
authorizing  justices  of  the  peace  throughout  the  Stote  to  emplof  ^ 
the  sheriff  or  his  deputy  in  certain  cases,''  approved  July  \%^^^ 
and  the  same  is  hereby  amended  and  re-enacted  so  as  to  read  a  f^ 
lows,  to-wit: 

Section  1.  That  in  case  of  the  inability  to  act  in  the  pbceoC^ 
the  constable,  because  of  relationship,  sickness  or  o&erwise^tt^^ 
case  of  the  execution  or  conservative  writs  in  civil  suitB,  the  ji***' 
the  peace  throughout  the  State  are  authorized  to  employ  elthe^ 
sheriff  or  his  deputy  to  execute  all  orders,  citations,  gummoiii,!*'^ 
and  writs. 

Skc.  2.  Be  it  further  enacted,  etc.,  That  when  there  is  a  cofifl^' 
not  disqualified  to  act  because  of  relationship  or  unable  to  act  oatoei^ 
of  sickness,  and  who  is  willing  to  act  and  is  personally  preiat  ^ 
conservatory  writs  are  sued  out,  then  and  in  their  cases,  the  jo^ 
the  peace  for  whose  ward  said  constable  shall  have  been  elected  or  i?^ 
pointed  and  qualified  shall  employ  said  constable  to  the  exclos*^ 
the  sheriff  or  his  deputy,  to  execute  all  orders,  citationa,  sna^^ 
seizures  and  writs  In  civil  cases,  and  In  such  a  case  serriceiB^ 
other  than  the  constable  shall  be  void  and  of  no  effect 

Sec.  3.  Be  it  further  enacted,  etc.,  That  aU  laws  or  paitiof  )>^' 
conflict  with  this  act  are  hereby  repealed,  and  that  this  act  oie  °^ 
from  its  passage. 
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Art.  1068.    Jurisdiction— Immoyables — 

The  city  court  is  without  jurisdiction  ratione  materia^  where  a  suit 
for  rent  requires  for  its  determination  the  issue  whether  the  property  on 
which  rent  is  claimed  belongs  to  the  defendant  as  her  separate  prop- 
erty or  to  the  heir  of  the  deceased  husband.  State  ex  rel.  Toussaint  vs. 
Judge,  49  A.  1560. 

A  court  of  limited  jurisdiction— a  city  court — lias  jurisdiction  to  pass 
indirectly  on  matters  which  could  not  legally  be  brought  before  them 
directly.  Hence  it  may,  under  such  circumstances,  pass  on  the  question 
whether  defendants  constituted  a  corporation  or  a  partnership.  Schick 
YS.  Corbett  et  als.,  62  A.  180. 

Art.  1069.    Jurisdiction  Continued — 

^^In  civil  cases  within  their  competence  justices  of  the  peace  can  only 
cite  before  them  such  persons  as  are  domiciled  or  residing  within  the 
limits  of  their  jurisdiction  or  strangers  who  may  chance  to  be  there  ;^* 
and  ^^  in  all  cases  where  any  corporation  shall  commit  trespass  or  do 
anything  for  which  an  action  of  damages  lies,  it  shall  be  liable  to  he 
sued  in  the  ward  where  such  damage  is  done  or  trespass  committed.^' 

In  this  case  the  term  strangers  applies  to  such  as  have  no  domicile  or 
fixed  place  of  residence  in  the  State. 

Provided  further^  That  courts  may  issue  their  commission  to  any 
magistrate  of  the  parish,  wherein  a  witness  shall  reside,  to  examine 
fiuch  witness  and  receive  his  deposition. ^^ 

Sec.  2.  That  all  laws  contrary  to  or  inconsistent  with  this  act  be  and 
the  same  are  hereby  repealed.    (As  amended  by  Act  7, 1888,  p.  7.) 

This  act  is  constitutional.  State  ex  rel.  R.  R.  Co.  vs.  Justice,  41 
A.  1094. 

A  parish  may  be  sued  before  a  justice  of  the  peace  of  any  of  its 
^wards— that  the  police  jury  holds  its  sessions  at  the  parish  seat,  does 
not  preclude  it  from  being  cited  in  wards  other  than  the  one  containing 
tbe  parish  seat.    State  ex  rel.  Police  Jury  vs.  Judge.  46  A.  117. 

Where  a  party  to  a  suit  applies  to  a  justice  of  the  peace,  for  a  com- 
mission to  take  testimony,  reasonable  time  should  be  given  him  to  ob- 
tain the  desired  testimony.  State  ex  rel.  Green  vs.  Fredent,  43  A.  1374. 

Art.  1082.    When  Answer  is  Due — 

^*The  defendant  thus  cited  shall  only  be  obliged  to  appear  and  answer 
to  the  action  the  third  day  after  the  day  of  service  of  the  citation,  if  he 
resides  or  happens  to  be  in  the  city  or  precincts  of  New  Orleans,  or 
Tvithin  ten  days  after  such  service,  in  other  parts  of  the  State.  ^'  (As 
amended  by  Act  16, 1894,  p.  13.) 
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Art.  1085.    Trial,  Jadgment,  ITotice — 

^^  If  at  the  dme  fixed  for  the  hearing  of  the  cause  one  of  die  putia 
fails  to  appear,  the  justioe,  after  the  lapse  of  an  hour,  if  the  pirtjie^ 
in  town,  or  after  waiting  an  hour  longer  if  they  reside  in  the  eooBtiT, 
shall  discharge  the  defendant  with  costs  if  it  be  the  plaintiff  wbo  mika 
default,  and  if  it  he  the  defendant  the  jostice  shall  proceed  to  hetrtk 
plaintiff's  testimony,  and  if  he  find  the  claim  to  be  well  founded  1^ 
when  the  demand  is  for  a  sum  due  on  an  open  acconnt,  then  ansffidsni 
of  the  correctness  thereof  before  any  competent  ofBcer  shall  be  prim 
facie  proof,.he  shall  grant  a  judgment  by  default  against  the  defade^ 
which  may  be  carried  into  execution  three  dajrs  after  being  notified  liy 
him.''    (As  amended  by  Act  102, 1898,  p.  128.) 

In  proceedings  before  the  city  courts  no  default  preliminary  to  jsdf- 
ment  is  required.  The  court  can  not  by  its  rules  exact  it.  State  ei  cd 
D^Amico  vs.  Judge,  46  A.  365. 

A  justice  of  the  peace  is  not  required  to  assiga  and  try  sepantetf 
from  the  merits  an  exception  which  the  defendant  has  fil^L  The  ^ae 
ex  rel.  Brakenridge  Lumber  Co.  vs.  Tully,  48  A.  1532. 

Where  cases  are  fixed  for  trial  by  consent  of  parties,  the  justice  need 
not  wait  an  hour  for  the  defendant.  State  ex  rel.  Reedy  vs.  Jxtrnkt.^ 
A.  1162. 

Art.  1096.  Conservatory  Writs. — 

Justice  of  the  Peace  May  Issue  Injunction. 

R.  S.,  2049.  Justices  of  the  peace  are  authorized  and  empowered  9 
issue  writs  of  injunction  enjoining  the  execution  of  judgments  enttsac- 
ing  from  their  respective  courts  in  the  manner  and  for  the  resia» 
authorizing  the  issuing  of  writs  of  injunction  in  judgments  rendendK 
the  district  or  parish  courts  of  this  State,  the  party  requiring  tiie  urn 
to  furnish  the  same  proof,  and  give  the  same  l>ond  and  security  « > 
required  co  obtain  the  same  from  district  or  parish  courts  of  this  Stale. 

See  authorities  on  page  785. 

Art.  1116.    Attachment  in  Justice's  Court— 

^^  A  person  who  is  creditor  for  a  sum  within  the  cognizance  of  a  jusskt 
of  the  peace  may  attach  the  property  of  his  debtor  in  the  five  foUowtzc 
cases: 

First — If  his  debtor  resides  out  of  the  State. 

Second— If  the  debtor  is  about  permanently  to  depart  firom  the  Stiir- 

Third— If  the  debtor  be  only  transiently  within  the  State,  and  ^k» 
no  domicile  in  it,  or  so  conceals  himself  that  process  of  la^  can  vtA  b( 
served  on  him. 

Fourth — When  he  has  mortgaged,  assigned,  or  disposed  of,  or  s 
about  to  mortgage,  assign,  or  dispose  of  his  property,  rights,  or  t^vSa- 
or  some  part  thereof,  with  intent  to  defraud  his  creditors,  or  give  s 
unfair  preference  to  some  of  them. 


APPENDIX.  871 

Fifth— When  he  has  converted,  or  is  about  to  convert,  his  property 
into  money  or  evidences  of  debt,  with  intent  to  place  it  beyond  the 
reach  of  his  creditors/'  (As  amended  by  Act  105 of  1877,  E.  S.,  p.  178.) 

See  annotation  to  Art.  t^2 — Garnishment. 

Art.  iii8.     Attachment  Bond — Conditions — 

^'  The  creditor  shali  moreover  deliver  to  the  justice  his  bond  in  favor 
of  the  defendant  for  a  sum  equal  to  that  which  he  claims,  with  one 
good  and  sniBcient  surety,  to  answer  such  dama^^e  as  the  defendant 
may  sustain  in  case  the  attachment  should  prove  to  be  improperly  ob- 
tained.''   (As  amended  by  Act  27  of  1882,  p.  42.)     • 

Art.  1 1 20.    Service  of  Citation — Modes — 

See  annotation  to  Art.  254. 

Art.  1 134.    Sequestration. 

*^  R.  S.  2091.  For  actions  of  sequestration  before  the  justices,  when- 
ever the  defendant  shall  fail  or  neglect  to  execute  his  bond  in  favor  of 
the  constable,  with  one  good  and  solvent  security,  for  whatever  amount 
the  justices  may  determine,  as  being  equai  to  the  value  of  the  property 
to  be  left  in  his  possession,  within  three  days  after  the  notice  of  the 
seizure  by  the  constable,  it  shall  then  be  lawful  for  the  plaintiH,  his 
agent  or  attorney,  to  give  similar  bond  or  security  to  the  constable  as 
required  by  law,  from  the  defendant,  and  to  take  the  property  seques- 
trated into  his  possession." 

See  Art.  51, 1876,  p.  92,  giving  int<3rvenors  the  right  to  l>ond  property 
Attached,  sequestered  or  provisionally  seized.  See  note  of  authorities 
IS  well  as  act  printed  in  Wolff's  Revised  Laws,  pp.  25,  26.  Does  this 
let  apply  to  writs  in  Justices'  Courts? 

Art.  1 1 29.     Appeals  from  Justice  Court— 

Parties  may  amend  their  pleadings  or,  perhaps,  even  file  pleadings 
or  the  first  time,  in  appeals  from  justice  of  the  peace  court.  State 
ix  rel.  Reedy  vs.  Justice,  49  A.  1162. 

Though  trials  are  de  novo  on  appeal  from  a  justice  of  the  peace  court 

0  the  District  Court,  there  is  not  a  right  to  trial  by  jury.  State  ex  rel. 
^ewland  vs.  Judge,  60  A.  445. 

Art.  1131.    Suspensive  Appeal. — 

^*  No  appeal  from  a  judgment  before  a  justice  of  the  peace  or  judge  of 

1  city  court  in  the  parish  of  Orleans  shall  stay  execution  unless  the  said 
.ppeal  be  taken  three  days  after  final  judgment,  if  it  has  been  pro- 
loanced  in  the  presence  of  the  parties,  or  within  three  days  after  noti- 
ication  of  it  if  it  has  been  rendered  in  the  absence  or  on  the  default 
f  one  of  the  parties,  and  unless  the  appeiiant  shall  execute  his 
ond  in  the  appellee's  favor  with  one  good  and  sufficient  security  for  a 
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gum  exceeding  by  one- half  the  amonnt  for  which  the  judgment  was 
given,  conditioned  that  he  ghall  pay  such  sum  as  shall  be  awarded 
against  him  on  appeal.  Judgment  shall  not  be  tinal  until  action  by  the 
court  upon  any  motion  for  a  new  trial  which  may  have  been  made 
within  the  delay  now  authorized  by  law  or  the  rules  of  court.''  (As 
amended  by  Act  129, 1888,  p.  188.) 

Art,  1 135-    Filing  Transcript — Right  of  Appellant.— 

Filing  transcript  before  return  day  will  not  advance  appeal,  so  as  to 
deprive  appellant  of  the  right  to  issue  citation  if  notice  had  been  issued, 
or  correct  defective^itation  until  the  regular  return  day.  State  ex  rel. 
Broussard  vs.  Judge,  49  A.  1562. 

Art.  1 142.    Seizures — Constables'  Charges. — 

^^In  all  cases  where  the  constable  seizes  movable  property  under  pro- 
cess from  the  magistrate's  court  he  shall  either  keep  actual  possession 
of  the  property  seized  or  shall  appoint  a  keeper  to  take  care  of  it,  and 
the  possession  of  such  keeper  shall  be  that  of  the  constable  appointing 
him. 

The  charges  for  keeping  said  property  under  seizure  in  any  case 
shall  not  exceed  lifty  (50)  cents  per  day  for  the  whole  seizure."  (As 
amended  by  Act  19, 1896,  p.  17.) 
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Figures  following  immediately  after  words  indicate  the  article, 
figures  at  the  end  of  the  line  the  page. 

ABATEMENT 

PAGE. 

No — of  action  by  death  of  party,  after  answer,  21 17 

ABSENTEES  (See  Curators,  Partition) 

— Cannot  sue  except  through  curator,  108 65 

Curators  sueing  for — sue  in  their  name,  109 66 

Unrepresented — may  be  sued  through  curator  ad  hoc,  116. .     70 
One    citation    sufficient    for    several  —  represented    by    one 

curator,  182 117 

Citation  on — in  attachment  must  be  posted,  254 165 

In  attachment,  advocate  named  for,  260 177 

When— may  obtain  reversal  of  judgment,  267,  268 182,  183 

May  appeal  within  two  years  from  date  of  judgment,  593. ...  462 
When  judgment  on  attachment  against — subject  to  rescission, 

614    486 

Attorney  will  be  appointed  to  represent — ^mortgagor,  737. .. .  572 

In  partition,  judge  of  locality  names  curator  for^  963 738 

Curator  of — ^may  be  removed,  1013 760 

ABSENT  HEIK  (See  Heir,  Vacant  Succession,  Successions) 

Curators  of — ^may  sue  without  naming  heir,  111 67 

Service  must  be  made  on  curator  of,  194,  195 121 

Attorney  will  be  named  for — to  demand  account  from  admin- 
istrator, 1009    759 
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ACCOUNT  OF  ADMINISTRATORS,  ETC. 

PAQC 

Only  judge  appointing  officer,  may  order,  997 755 

— ^may  be  demanded  by  petition,  998 755 

Minor  may  demand — after  majority,  999 755 

Heirs  put  in  poeseseion,  may  demand,  1003 756 

Objections  to — must  be  made  within  three  days,  1004 757 

— may  be  referred  to  auditor,  1005 757 

Who  pays  costs,  when — objected  to,  1006 758 

Who  will  be  charged  with  interest,  1007 758 

Judge  nances  attorney  for  absent  heirs — ^to  compel  rendition 

of,  1009,  1010 759 

Penalties  for  refusal  to  render,  1011,  1012 759 

AOQUrESOENCE  IN  JUDGMENT 

No  appeal  where  there  is,  567 426 

ACTIONS    (See    Cumulation,    Debcand,   Domicile^   HTPOTHSCABlr 
AcnoNS^  Judges,  Jurisdiction,  Parties,  Prematuritt,  Suits, 

AND  QENBRALLT  SUCH  TERMS  AS  DENOTE  PARTIES  TO  ACTIONS  AS 
MIN0B8,  HUSBANDS,  ETC.) 

Definition  of ,  1 1 

Classes  of  ,  2,  4 1,  4 

Personal,  3 2 

Against  whom  they  lie,  26,  27 19 

Grounds  of ,  28  to  32 19,  20 

Real,  4 3 

Against  whom  they  lie,  41 22 

— ^lie  against  thing,  42 23 

Petitory — see  that  Title. 
Possessory — see  that  Title. 

Mixed,  7 3 

Civil,  8,  9    3,4 

Criminal,  8,  10 3,  4 

Nature  of — ^for  incorporeal  right,  how  determined,  12 4 

Form,  effect  and  prescription  of — goyemed  by  Lex  Fori,  13. .      6 

When  right  of — arises,  14 6 

Interest  in — ^must  be  real,  15 7 

When  right  of — ceases,  16 15 

No — ^to  enforce  natural  obligation,  17 15 
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ACTIONS— Con^nued. 

PAGE. 

— of  repetition,  to  recover  what  is  paid  in  error,  18 15 

No  right  of — to  enforce  criminal  or  immoral  obligation,  19. .     16 

Cause  of — may  be  used  as  exception,  20 17 

— do  not  abate  by  death  of  party,  after  answer,  21 17 

— ^are  transmissable,  22 18 

— and  pass  to  heirs,  113 68 

— pass  to  universal  successors,  etc.,  28,  24 18 

— ^lie  against  heirs  and  universal  legatees,  etc.,  25 18 

Direct— what  are,  33,  34 20 

Eqmtable— what  are,  33,  35 20 

When  direct  and  contrary— arise,  36,  37,  38 21,  22 

Synallaymatic  contracts  gives  rise  to  direct,  39 22 

— ^lie  against  heirs,  40 22 

— must  be  brought  before  competent  judges,  75  to  93. ..  .43  to  48 
And  sum  remitted  to  give  jurisdiction,  cannot  be  recovered^  91    47 

Will  not  lie  before  two  courts  {lis  pendens),  94 48 

Who  may  be  parties  to,  99  to  101 61  to  53 

Who  are  not  necessary  parties  to — 54  to  56 

How — are  brought^  96  et  aeq.,  169  et  aeq 49, 109 

— ^are  ordinary,  summary  or  executory,  97,  98 50 

Who  may  institute,  102  et  seq 51,  67  to  61 

Joinder  of  parties  to — 55,  56 

Impr<^>er  joinder  of  parties  to — 56,  57 

— ^may  be  instituted  by  all.    No  distinction  as  to  race,  etc.,  103    62 

Children  under  parental  control  cannot  institute,  104 62 

For  minors,  interdicts,  absentees — ^must  be  brought  by  tutor 

or  curator,  108   65 

Personal  and  possessory — of  wife,  are  brought  by  husband,  107 

64,  65 

Ifinor  husband  can  bring — ^without  curator,  110 67 

And — ^may  be  brought  against  them,  114 69 

— by  corporations  must  be  in  name  of  corporation,  112 67 

— are  divisable,  and  pass  to  heirs,  113 68 

— by  curators,  tutors,  etc.,  brought  in  name  of  wards,  109 66 

but  curators  of  vacant  successions  or  absent  heirs,  sue  in 

their  own  name.  111 67 

— against  minor,  must  be  brought  against  tutor — 69,  70 

— ^against  interdict,  must  be  brought  against  curator 69,  70 

— against  curator,  etc.,  continued  in  their  name,  though  gestion 

has  ceased 76.  77 
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ACTIONS—Con^inucd. 

PAQS. 

All  kinds  of — may  be  brought  against  vacant  snooessions^  122.    78 

Executor  may  defend,  123 79 

— ^lie  against  heirs  and  executors 79,  80 

— ^must  be  brought  at  defendant's  domicile^  162 100, 102 

But  of  reyendication,  etc.,  at  defendant's  domicile  or  situs 

of  property,  168 103 

Belatiye  to  successions,  where  it  was  opened,  164 104 

For  other  exceptions  to  rule  of  domicile,  165 105 

Where  debtor  changes  domicOe — ^may  be  brought  at  either 

place,  167 108 

— are  Toid  unlets  defendant  is  cited,  206 125 

Oonsolidation  of — ^when  allowed,  422 324 

— ^may  be  renewed  after  discontinuance,  492 358 

— to  annul  judgment  where  brought 481,  482 

ACTS— 

Notaries  need  not  produce  original — on  subixena,  142 92 

Certified  copies  of  notarial  and  official — to  be  annexed  to  peti- 
tion, 1 74  110 

— ^under  private  signature,  to   be  produced   on   prayer   for 
oyer,  175 Ill 

ADMINISTRATOR  (See  Succession)— 

Suits  against — continue  in  his  name,  etc.,  120 76 

When — appointed  for  succession,  976 742  to  744 

Beneficiary  heir  has  preference  for  ai^>ointment  as — ^976 742 

— ^must  give  security,  976 742 

Claims  against  succession  must  be  presented  to— 984 747 

How  claims  are  liquidated,  985 747 

But  if  not  liquidated,  suit  may  be  filed,  986 748 

How — ^pays  claims,  987 749 

— ^must  file  tableau  and  determine  rank  of  creditors,  9^. . . .  750 

Execution  against — ^for  failure  to  account,  998  to  995 753,  754 

To  what  court — shall  account,  997 755 

When — AM  pay  claimants  and  heirs,  1007 758 

— when  requested,  must  render  accoont  to  absent  heirs,  1009. .  759 
When — must  pay  balance  to  State  Treasury,  1009 759 


OENEBAL  INDEX.  877 

ADMINISTRATOR— CoT^^mued 
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— failing  to  pay  over,  may  be  imprisoned,  1012 759 

— ^may  be  removed  frcan  office,  1013 760 

Removal  of— how  obtained,  and  by  whom,  1015  to  1018. .  .761,  762 

Counael  for  absent  heirs  may  obtain  removal  of — 1019 762 

When — ^must  pay  privileged  claims,  1053, 1055 772 

When — ^must  pay  ordinary  claims,  1054,  1055 773 

Judgment  creditor  may  force — ^to  account,  1056 773 

When  execution  will  issue  against — 1057. ." 773 

And  property  may  be  distrained,  1058 774 

Suspensive  appeal  will  not  lie  from  appointment  of,  1059 ....  774 

ADVERTISEMENT  OF  JUDICIAL  SALES  (See  Sales)— 

ADVOCATES  (See  Absentees,  Absent  Heirs,  Attorneys  for  Absent 
Heirs.) 

— must  conduct  themselves  properly  in  argument,  486 354 

AFFIDAVIT  (See  Attachment,  Injunction,  Provisional  Seizure,  Se- 
questration, Oath) — 

—for  arrest,  214 1^1 

May  be  made  by  creditor,  agent,  etc,  215 132 

Before  whom  it  may  be  made,  and  terms  thereof,  216 133 

Agent,  etc.,  may  make — for  all  conservatory  writs,  217 133 

— for  attachment,  243 150 

— ^for  sequestration,  276 189 

— for  provisional  seizure,  287 202 

— for  proceeding  in  rem,  291 209 

— for  injunction,  304  226 

— for  continuance  of  cause,  466,  466 344,  345 

— ^for  new  trial,  561 405 

When — ^not  necessary  for  new  trial,  662 406 

— of  principal  or  agent  to  obtain  conservatory  writs  in  justice 
courts,  1125,  1126  793 

AFFINITY.    Relationship!^, 

— is  not  cause  for  recusation  of  jvdge,  889 268 
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AGENT— 

When  servioe  of  citation  may  be  made  oii — ^196 121 

In  absence  of  principal — may  make  affidavit  for  airest,  815. ...  113 

Before  whom  it  may  be  made^  216 IS 

In  absence  of  principal — may  make  affidavits  for  all  conuemr 
tory  writs,  217 1» 

ALIAS  WKIT  OF  FIERIE  FACIA&- 

— may  issue,  wbere  first  returned  nvXla  hona,  727,  738 SM 

AMENDMENT— (See  Petition,  Answer) 

— of  petition  on  exception  of  inconsistency,  152 fl 

— ^lies  to  augment  demand,  156 18 

— ^lies  to  claim  interest,  157 98 

— of  petition,  after  issue  joined,  419 ZA 

Wben  allowed  and  when  not  allowed 810  to  325 

Amended  petition  for  injunction  requires  affidavit S93 

— of  answer,  when  allowed,  420 S9 

Leave  of  court  required  for — of  petition  or  answer SSS 

When  answer  to  amended  petition  must  be  made,  421 333 

— of  judgment,  647 3M 

AMICABLE  COMPOUNDERS— (See  Auditors,  Experts) 

Award  of — binding  on  court,  460 Ml 

Opposition  to  award  of — ^how  tried,  461 341 

Compensation  of — ^taxed  as  costs,  462 341 

AMICABLE  DEMAND— (See  Demand,  Tender) 

— in  writing  not  prerequisite  to  suit,  169 1© 

ANSWER — (See  Amendment,  Garnishee,  Garnishment) 

Delay  allowed  for  filing^lSO US 

Delay  allowed  sheriff  to  file — ^to  rule  on  bond  of  relecue  for  ar- 
rest, 227,  228 ir 

— of  garnishee,  how  and  when  made,  262  to  264 17? 

Requirement  of — and  when  taken  as  confessed 159  to  IC 
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ANSWEB^-Coniinued. 

PAOB. 

How  delay  for  filing— obtained,  316 245 

Where — ^may  be  filed  on  first  day  of  term^  317 246 

Computation  of  delay  for  filing* — 318 246 

Contents  and  prayer  of — 319 246 

Befnsal  to  file-i)rayer  for  K^er,  etc.,  320,  821 247 

Exception  to  jurisdiction  must  be  filed  before — 322 248 

— of  general  denial,  admits  signature,  etc.,  323 248 

Effect  of  denial  or  acknowledgment  of  signature,  324,  325.  .250,  251 

Proof  of  signature  denied  in — cuts  off  other  defense,  326 252 

Special  defenses  in— 327  253 

Incidental  demands  may  be  urged  in — 328 255 

No  replication  to — permitted  or  necessary,  329 256 

— of  warrantor,  delay  allowed,  381 295 

— of  appellee  and  appearance,  591 461 

— ^before  justice  of  the  peace  made  yerbally,  1073 779 

And  must  be  recorded  by  him,  1074 781 

APPEAL— (See  Supreme  Court) 

1.  In  Obneral. 

What  is— 564  406 

When— excludes  other  remedies 407 

Issues  on — 408 

Authority  of  court  a  qua  after — 408  to  410 

No  change  in  judgment  between  appellees 410 

Necessary  parties  to— 410  to  414 

Mutuality  of— 414 

No — after  prescribed  term,  567 427 

To  which  court— lies,  668  to  570 429,  430 

— ^may  be  taken  by  motion  or  petition,  573 432 

But  if  by  motion,  must  be  taken  at  same  term,  573 432 

Order,  bond  and  return  day  of — ,  574 434 

What  judge  may  grant  order  of — 436,  437 

Judge  fixes  bond,  when  law  does  not  prescribe  amount 437 

— and  return  day— extension  of 437 

Proceedings  against  surety  on  bond  of — ,  596 466 

Abandonment  of — certificate  of  appellate  court,  589 460 

Or  appellee  may  have  judgment,  590 460 

Appearance  of  appellee  and  answer,  591 461 
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APPEAL— Conhnued. 

Amendment  of  judgment  at  instanoe  of  appellee,  593 Ill 

Term  for  prescription  of — ^Exception*  593 tfS 

Ko  dismissal  of — for  errors  of  officers,  898 T'.i 

Withdrawal  and  renewal  of — ,  594 #4 

When  not  had  without  consent  of  parties^  901 796 

When  trial  on — is  de  novo,  686 45§ 

Original  pleas  on — ,  902 TO 

Case  may  be  remanded  to  try  them,  90S 19 

Making  parties  to,  903 TC 

Damages  for  frivolous  appeal,  906 715 

Costs  of—,  908 TIT 

Season  for  judgment,  909 717 

Entry  of  judgment  in — ,  910 TIT 

For — ^from  justice  of  peace,  see  Art.  1128,  ei  seq 7H  ^ 

2.  From  What  Judgments — Jjes. 

— ^lies  from  all  final  judgments,  665 am 

And  from  interlocutory — ^when  injury  irreparable,  566 CT 

What  are  appealable  interlocutory  judgments 417  to  4E 

What  are  not  appealable  interlocutoiy  judgrnents 421  to  4S 

Tests  of  irreparable  nature  of  injury 425,  & 

— ^lies  from  certain  orders  not  judgments & 

— does  not  lie  from — confessed  or  acquiesced  in,  567 & 

What  is  or  is  not  acquiescence,  etc 427,  ^ 

3.  Who  May  Appeal. 

Parties  to  cause,  and  third  parties  aggrieved  by  judgment,  571.  43' 

Third  party  who  may — and  when 430,  IT. 

Third  persons  who  may  not — 43L  4I£ 

Tutors,  curators  and  other  representatives  may — ,  572 ^ 

When  creditor  cannot — ,  904 7B 

4.  Si'SPENSivB  Appeal. 

Requisites  for  suspensive — ,  575 0 

Time  within  which  it  must  be  taken,  etc & 

Requisites  of  bond  for  suspensive — tfi 

When  bond  for  costs  for  suspensive — sufficient 4fl 

Bond  for— when  delivery  of  perishable  property  is  ordered,  576.  4» 
Where  order  is  for  delivery  of  inunovaUe  property,  577 ^ 
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Conditions  of  appeal  bond,  579 451 

Proceedings  against  surety  on  bond,  596 266 

When  suspensive — does  not  lie,  580,  1059. 451,  774 

5.  Devolutive  Appeal. 

When — may  be  taken,  effect  and  bond,  578 451 

Bond  for  costs  alone  required  in,  578. . .  .^ 451 

6.  Tbanscript  of  Appeal — ^Return  Day. 

Judge  fixes  return  day  of  appeal,  574 434 

Transcript  of — ^how  prepared,  585 457 

Appellant  must  file — on  return  day,  587 458 

Proceeding  for  failure  to  file—,  588,  883 459,  689 

Appellee  may  have  certificate  of  abandonment  of — ,  589, 

883   460,  689 

Or  may  order  up  transcript  and  have  judgment  on — ,  590, 

884  460,  690 

Appellant  may  obtain  extension  of  time,  883 689 

And  at  expiration  of  time,  rights  of  appellee  revive,  885 692 

See  No.  8. 

7.  Statement  op  Facts. 

When  testimony  not  written  down — ^necessary,  602 470 

Court  makes — when  parties  disagree,  608 471 

Mandamus  to  judge  to  make — ,  900 709 

See  No.  8. 

8.  Record  of  Case  and  Certificate  of  Olerk. 

Supreme  Court  takes  cognizance  only  of  facts  in — ,  895, 

896 697,  698 

Appeal  may  be  rejected  where — incomplete,  896 698 

Ofi^  of  assignment  of  errors,  897 700 

Where — ^incomplete,  certiorari  may  issue,  898 701 

and  mandamus  may  issue  to  judge  or  cleric  to  complete — , 

899 709 

No  dismissal  of  appeal  for  defects  in — due  to  officers,  898. . . .  701 
Where^^incomplote,  oaM  may  \m  vemandad,  906 713 
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AFFEAlr-OofUiivued. 

PA8& 

9.  Citation  of  Appval. 

Citation  of — ^must  be  served  on  appellee,  581  (see  pp.  483, 

484)  458 

Service  of  citation  of,  582 454 

Beqnisites  of  citation  of — ,  588 455 

Betum  of  service  on  citation  of — ,  584 457 

Making  parties  to  appeal,  908 712 


10.  Answeb  of  Appeal. 

Appearance  of  appellee  and — ,  591 461 

Amendment  of  judgment  at  instance  of  appellee,  592 461 

When  appellee  must  file—,  886,  890 692,  695 

What  may  be  asked  in—,  887 694 

Appellee  may  pray  for  amendment  of  judgment  in — ,  888. . . .  694 

Effect  of  failure  to  answer—,  889 695 

Answer  not  essential,  891 696 

11.  Heabino  of  Appeal. 

— proceeds  in  absence  of  one  of  the  parties,  892 696 

New — ^to  absentee,  when  absence  unavoidable,  898 696 

— is  on  evidence  in  record,  894,  895 697 

Original  pleas  on — ,  902 709 

See  Beheabucq. 

APPEARANCE  AND  ANSWER- 
See  Answer,  Appeal,  No.  10. 

APPRAISEMENT— (See  Sale,  Executory  Process.) 

— ^how  made  in  provisional  seizures,  287 202 

In  seizure  under  fi.  fa. — ^to  reduce,  652 528 

— ^how  made  in  seizure  under  fi.  fa.,  658 528 

Appointment  of  appraisers,  how  made,  671 583 

No  fee  allowed  appraisers,  671 584 

Sheriff  appoints  appraisers  where  parties  refuse,  672 585 

Oath  of  appraisers,  umpire  and  ri^>ort,  678  to  675 586 

— ^must  minutely  describe  prc^rty,  676 586 

Sale  must  realize  two-thirds  of — ,  680 539 

— of  immovables  under  executory  process,  745 577 
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APPRAISEMENT— Oon«m*6A 

PAOB. 

—to  tost  jurisdiction  of  justices  in  action  of  revendication, 
1089 782 

APPRAISERS— 

See  Appraisement,  Sals. 

APPELLATE  JURISDICTION— 

See  Jurisdiction,  Appeal,  Supreme  CouRtr. 

ARBITRATORS— 

See  Judicial  Arbitrators. 

argument- 
No  evidence  received  aftei^— except  by  consent,  484 353 

Order  of— at  trial,  486 354 

Advocates  must  conduct  themselves  properly  during — ^  486. .  354 

Supreme  Court  will  bear — though  one  party  absent,  892 696 

LUREST  OF  DEBTOR  (See  Habeas  Corpus) 


Court  has  power  to  order — 92 

— cannot  be  made  after  sunset 127 

— is  means  to  secure  person  of  debtor,  210 129 

Persons  not  subject  to,  211 129 

Causes  for — and  mode  of  obtaining  writ,  212 129 

Affidavit  and  bond  for—,  214 131 

Affidavit  for — ^by  whom  made,  215 132 

Before  whom  made,  216 132 

How  debtor  may  be  released  from — ,  218 133 

On  bond  or  by  cession,  219 134 

By  d^>osit  of  property,  220 135 

—may  be  had  for  obligation  not  due,  221 135 

How  released  in  such  case,  222 135 

— ^after  cession  oi  goods,  223 136 

How  discharged  from  arrest  in  such  case,  224 136 

Bonds  of  release,  returned  by  sheriff  to  clerk,  225 136 

Exceptions  to  such  bond,  how  urged,  226 137 
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ARREST  OF  DEBTOR— Con«»m«<f. 

fhSL 

When  sheriff  may  be  held  personally  for  release,  227  to  229. .  ir 
Surety  on  soch  bond,  may  be  released  by  surrender  of  debt4?, 

230 ii: 

When  and  how  surety  may  be  discharged,  231  to  234 138, 1^ 

When  judgment  may  be  had  against  surety,  235 1^ 

Extent  of  such  judgment,  236 11$ 

— ^may  be  had  before  or  after  filing  suit,  237 13* 

Before  filing  petition,  which  may  be  filed  next  day,  237 1# 

^-cannot  be  had,  exo^t  for  causes  mentioned,  238 14# 

—of  garnishee,  247,  248 IC 

How  garnishee  may  be  released  frona — ,  249 Itt 

— ^may  be  had  in  another  parish ^ 

— cannot  be  had,  i^hen  going  to  or  returning^  from  militk 

muster   : 515 

— ^before  justice  of  the  peace,  1097  et  seq 785,  T?l 

ASSIGNMENT  OF  ERRORS 

Office  of— in  appeals,  897 TO) 

ATTACHMENT  (See  Garnishee,  Garnishment.) 
1.  In  General. 


Affidavit  for — ^may  be  made  by  agent,  217 IS 

Causes  foiv-,  240 u: 

Property  subject  to — ,  241 If 

Nature  of  debt  for  which — will  lie,  242 Ifl 

Petition  and  affidavit  for—,  243 19» 

When  debt  not  due,  244 152 

Bond  necessary  to  obtain,  245 12 

Service  of  citation  on  defendant  in — ,  253,  254 IC 

Sheriff  keeps  petition,  where  defendant  in — absent,  255 1^ 

Seizure  by  sheriff  in — cases,  256 IC 

Possession  by  sheriff  and  inventory,  257 IC 

Advocate  to  represent  absent  defendant  in — ,  260 1* 

Sale  of  perishable  property  in — pendente  Ute,  261 ITT 

Judgment  and  execution  in — ,  265 IH 

Privilege  resulting  from — ITJ 

Judgment  must  recognise  privilege p 

Conflict  between  privileges  and  parties .1(1* 
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ATTACHMENT— OonhnueA 
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Cancelling  plaintiffs  bond  in — ^  266 182 

Privilege  conferred  by — ^  724 560 

—before  justices  of  peace,  1116  et  seq.,  1127 789,  790 

2.  Dissolution  of  Attachment. 

—how  obtained,  258 169 

Motion  for — to  be  served  on  plaintiff 169 

Summaiy  trial  of  motion  for — ^ * . . .  169 

Motion  for — is  not  appearance  on  merits 169 

Grounds  of —  171 

Motion  for — ^must  be  made  before  pleading  to  merits 172 

Effect  of— 172  to  174 

Damages  on —    172 

Bonding  does  not  affect  motion 173 

3.  Bonding  Attachment. 

Defendant  may  bond — ^  259 17S 

Sheriff  returns  bond  into  court,  259 178 

Proceedings  against  surety,  where  defendant  defaults,  259. .  178 

Intervener  may  bond 178 

Terms  and  conditions  of  bond 175 

Effect  of—   175 

Mandamus  lies  to  allow — 176 

ATTORNEY  AT  LAW 

— may  be  pimished  for  contempt,  132 88 

— ^may  waive  service  of  petition,  177 118 

Where  principal  absent — mpy  make  oath,  216 133,  139 

When — ^will  be  appointed  to  represent  absentee  defendant  in 

attachment,  260  177 

When  in  proceedings  in  rem,  294 210 

When  in  hypothecary  actions,  737 572 

When  as  counsel  for  absent  heirs,  1009, 1010 759 

When  to  compel  administrators,  etc.,  to  account,  1009 759 

Hule  why  dei>ositions  shall  not  be  received  may  be  served  on — 

439  331,  332 

— must  conduct  themselves  properly  in  argument,  486 354 

and  are  responsible  for  slanderous  words,  486 354 

— ^may  make  oath  for  conservatory  writs  before  justices,  1126. .  793 
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ATTORNEY  FOR  ABSENT  HEIRS,  (See  Attobsiy,  ATrarao 

Fact.) 

na 

When  court  will  name—,  1009 ^ 

Duties  of—    1010 '^ 

ATTORNEY  IN  FACT 

One  citation  sufficient  where — ^represents  several  defendaitSs 

182 11' 

— ^may  make  affidavit  and  give  bond  for  arrest  of  dd)tor,  214..  IS 
make  oath  for  conservatory  writs. . .  .133, 139, 140, 1S,1M 


AUDITORS 

— may  be  named  to  examine  intricate  accounts,  443 331 

— how  named,  when  umpire  will  be  appointed,  446, 447 ^ 

Oath,  report,  etc  of—,  448 ^ 

Refusal  of — ^to  serve,  449 ^ 

— ^not  allowed  to  resign  after  oath,  460 ^ 

Witnesses  may  be  summoned  before — ,  451 ^ 

Liability  of — for  damages. for  refusal  to  act,  452 ^ 

— ^must  make  report,  453,  454 ^ 

Report  of — ^must  be  clear,  etc.,  465 * 

Rule  to  homologate  report  of — ,  466 ^ 

Opposition  to  homologation  of  report  of,  467 ® 

Report  of — ^not  conclusive  on  court,  468 ^ 

Trial  of  (^position  to  report  of — ,  461,  765 ^^ 

Compensation  of — ,  462 ^ 

AUTHORIZATION  OF  WIFE 
See  Wife. 

AWARD 

See  Auditors,  Experts^  Judicial  Ahbitratoiis. 

BAIL 

See  Arrest  of  Debtor. 

BANKS 

Service  of  citation  on — how  made,  198 
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BED  AND  BOAED 
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Jurisdiction  of  parish  courts  in  suits  for 85 

Appeal  in  suits  for  separation  from,  578 842 

BENEFIT  OF  INVENTOEY 
See  Inventory,  Benefit  op 

BILLS  OF  EXCEPTION 

— ^may  be  taken  to  parol  testimony,  481 851 

and  to  documoits  offered  in  evidence,  488 858 

and  to  opinion  of  court,  487 854 

Note  in  lieu  of —  355 

What— must  contain,  488 855 

Bequisiles  of — 856 

— ^must  be  presented  to  opposing  counsel,  489 856 

BONDS 

Surety  on  official — ^where  sued,  165 106 

—for  arrest  of  debtor,  214 131 

— ^for  release  from  arrest,  219 184 

— ^for  attachment 154  to  157 

When  cancelled 182 

— for  release  of  attachment 178 

—for  sequestration,  276  to  278 189  to  191 

— ^for  release  of  sequestration,  279 191 

Lessee  may — ^provisional  seizure,  287 202 

Intervener  may — seizure  of  ships,  etc.,  289 207 

Intervener  may  bond  all  writs 173,  194,  207 

Plaintiff  may  bond  provisional  seizure 207 

—for  injunction,  304 226 

— ^for  dissolution  of  injunction,  307 233 

— of  appeal,  574 434 

— ^for  suspensive  appeal,  575 '. . . .  438 

Where  order  is  for  delivery  of  real  or  personal  property, 

576,  577 450 

— ^for  devolutive  appeal,  578 451 

Terms  and  conditions  of  appeal — ,  579 451 

Proceedings  against  surety  on  api)eal — ,  596 466 

are  summary,  754 585 
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BONDS— Con^»nu«d. 

— ^for  injunction  of  eiecfntoiy  proceBs,  750 '^ 

— for  conservatory  process  in  justioe'B  courts,  1127 ?K 

BOOKS  AND  PAPERS 

See  Subpoena  Duces  Tecum. 

CAPIAS  AD  SATISFACIENDUM 

— ^may  issue  against  judgment  debtor,  refusing  to  make  ces- 
sion, 729  511 

Such  debtor  may  be  arrested  in  another  parish,  731 ^ 

When — may  issue  against  sheriff  or  other  officer,  730 ^ 

— issues  for  disobedience  to  mandamus,  843 ^ 

— issue  against  notary  or  other  person,  refusing  to  produce  wil 

when  ordered,  937 "^ 

— ^may  issue  against  judgment  debtor  in  justice  court,  1150. ..  ^ 
How  such  debtor  may  be  released,  1151 ^ 

CAPTAIN  OR  MASTER  OF  VESSEL 

—how  cited,  199   ^ 

CERTIFICATE  (See  Appeal,  Sales.) 

— of  abandonment  of  appeal,  how  obtained,  689 ** 

Mortgage  and  conveyance — to  be  read  at  execution  sales,  678. .  ^ 

CERTIORARI 

Courts  may  issue  writ  of — ,  788  to  790 ^ 

Definition  of  writ  of—,  828 ^ 

Object  of  writ  of — and  to  whom  directed,  855 ^ 

Writ   of — suspends  proceedings,   856 "^ 

When  writ  of— will  issue,  867 ^ 

Recitals  of  petition  for  writ  of — ,  858 ^ 

Affidavit  of  petitioner,  869 ^ 

What  court  issues  writ  of — ,  860 ® 

Response  to  writ  of — ,  861 ® 

Failure  to  comply  with  order,  862 

Proceedings  after  issue  of  writ,  are  void,  863 

Judgment  on  and  effect  of— ,  864  to  866 ^ 


;j 
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CESSION  OR  FORCED  SURRENDER 

PAOB. 

— ^may  be  compelled  by  judgment  creditor,  729 561 

Debtor  may  be  arreated  for  failure  to  make,  729,  781. . .  .561,  562 

CHALLENGE 

See  JuDGE^  JuROR^  Recusation. 

CHARGE  OF  JUDGE 

— to  jury  must  be  in  writing  when  requested,  615 371 

— to  jury  must  be  confined  to  the  law  applicable,  516 371 

— to  jury  may  be  excepted  to,  517 372 

CHILDREN 


ubject  to  control  of  parents,  cannot  sue  them,  104 62 

Parish  court  has  jurisdiction  of  adoption  of — ,  127 84 

CITATION  (See  Service) 


No  charge  for — ^when  service  waived,  177 113 

Clerk  must  annex — ^to  copy  of  petition,  178 113 

Essentials  of—,  179 114 

Delay  allowed  to  be  expressed,  and  delay,  how  counted,  180. .  115 

— ^must  be  served  on  each  defendant,  181 116 

When  one — ^will  suffice  for  several  defendants,  182 117 

— on  defendants  in  other  parishes,  183,  184 117 

Sheriff's  service  of — and  return,  185,  186 118 

Personal  service  of— how  made,  187,  188,  190 118,  120 

Domiciliary  service  of — ^how  made,  189,  190 : 118,  120 

Service  of— on  defendant  who  is  sui  juris,  190 120 

who  is  not  sui  juris,  191 120 

on  married  woman,  192 120 

on  woman  divorced  or  separated,  193. 120 

on  tutor  or  curator,  194 121 

on  special  tutor,  195 121 

on  agent,  196 121 

on  emancipated  minor,  197 121 

on  corporation,  public  or  private,  198 122 

on  banks,  comm^cial  firms,  captain  or  crew  of  ship,  199 123 

Return  of  sheriff  on—,  200  to  205 120  to  125 
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CITATION— Cor^^muei 

— essential,  except  in  proceedings  in  rem,  206 ^ 

No — on  legal  holidays  or  dies  non,  207 ^ 

—of  garnishee,  251,  252 1M,1S 

— of  defendant  (garnishee?),  253 15 

— in  attachment  must  be  posted,  when  defendant  absent,  3M..  15 

— to  warrantor,  383 ^ 

— of  third  opposition,  how  served,  898 38* 

—of  appeal,  how  served,  581,  582,  583 453toi35 

Want  of — is  eause  for  nullity  of  judgment,  612 ^ 

— in  probate  court,  1133 '^ 

—by  justice  of  peace,  1078  to  1080 


\] 


CITATION  OF  APPEAL  (See  Appeal  No.  9) 

— ^must  be  made  on  appellee,  581 

Mode  of  service  of — ,  582 

Requisites  of — ,  683 

Betum  of  service  on — ,  584 

No  withdrawal  of  appeal  after — ,  694 

QIVIL  ACTION 
See  Action. 

CLERK  OF  COURT 


— responsible  for  collection  of  fines,  132 

— may  be  fined  for  neglect  of  duty,  133 

— to  receipt  for  documents  filed  in  answer  to  subpoena,  14S. 

— must  file  and  endorse  petitions,  176 

— cannot  charge  for  copy  of  petition,  where  service  acocptei 

177 *^' 

— must  make  copy  of  petition  and  citation  for  defendant,  I''- 

181 m^^' 

— sends  petition,  etc.,  to  sheriff  of  defendant's  domicile^  IS. 

184 - 

— ^must  make  copy  of  petition,  etc.,  for  garnishee,  251, 252..!^ -■ 

Duties  of — generally,  774 

Shall  keep  record  books,  775 

one  for  record  of  cases,  776 

one  for  minutes,  777 
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CLERK  OF  COJJKT—Continued. 

PAGE. 

All  books  must  have  index  and  be  open  to  public,  778 609 

—shall  keep  all  records  safely,  779 609 

— must  make  copies  of  documents,  etc.;  penalty  for  failure, 

780 609 

— ^not  entitled  to  fee,  where  process  defective,  781 610 

— ^may  appoint  deputy,  782 610 

— ^must  discharge  duties  imposed  by  law,  783 610 

— issues  all  mandates  ordered  by  judge,  872 659 

CLERK  OF  SUPREME  COURT 

— ^to  enter  cases  in  prescribed  order,  879 686 

— records  all  judgments  rendered  By  court,  910 717 

— receipts  for  documents  filed  in  court,  etc.,  919 721 

DITY  COURTS 

See  Justice  op  the  Peace. 

COMMERCIAL  FIRMS 

Where — may  be  sued,  165 105 

*  One  petition  and  citation  for — ,  182 117 

Service  of  citation  on — ,  198 122 


-/ 


OMMISSION  TO  TAKE  TESTIMONY 

Court  may  issue,  138 90 

Party  interrogated  in — must  answer,  352 278 

When— will  issue,  424 324 

To  take  testimony  of  witness  in  another  parish,  425 325 

How— obtained,  426 326 

Service  of — on  opponent,  427 326 

When  notice  for — ^not  necessary,  428 326 

Notice  for — when  opponent  absent  or  not  represented,  429. .  327 

— ^to  take  deposition  of  old,  infirm,  etc.,  witnesses,  430 327 

Witness  may  be  compelled  to  answer  interrogatories  under,  431  328 

How  depositions  under — are  taken,  432 328 

How — ^are  executed,  433 328 

Opponent  must  have  notice  of  testimony  taken  under,  434. .  330 

When  notice  not  necessary,  435 330 
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COMMISSION  TO  TAKE  TESTTMOUTT— Continued. 

fia. 

— to  take  d^)06ition  of  witnesses  oat  of  State,  436 SI 

To  whom — directed,  437 SI 

Interrogatories  accon^wny,  438 SI 

Hetum  day  of — etc.,  429 SI 

— to  take  testimony  of  ai^rebended  suit,  440 S! 

— to  take  testimony  before  jnstioe  of  the  peace,  1155 M 

COMPENSATION  OR  SET  OFF 

— is  incidental  demand,  363 ^ 

Demand  of — must. be  in  writing,  366 S4 

Definition  of  term,  366 Si 

When — may  be  pleaded,  367 2^ 

In  answer,  or  by  separate  suit,  368 ^ 

Costs  where— is  pleaded,  369  to  376 - 

Effect  of  plea  of — in  separate  suit,  372 ^ 

Where  pleaded  after  judgment,  373 ^ 

Plea  of — before  justice  of  the  peace,  1091  et  seq ^SlTH 

COMPETENCY  (See  Jurisdiction,  Judge,  Lis  Pwdens) 

What  is— of  judge,  86 ^ 

Tests  of—,  87 ^ 

Object  or  amount  in  dispute,  88 ** 

Domicile  of  defendant,  89 ^ 

Territorial  confines  of  judicial  authority,  90 ^ 

Amount  claimed  fixes  jurisdiction,  91 ^ 

Consent  cannot  vest  jurisdicticm  raiione  tnateriae,  92 ^ 

Jurisdiction  nMone  tnateriae  nuty  be  waived,  93 ^ 

CONCURSO 

Injunction  lies  to  force,  301 ^ 

CONFESSION 

See  ExEciTORY  Process,  Judgment,  Appeal,  Subpoena  ^^ 
Tecum. 

CONSENT 

See  Competency,  Judge,  Jurisdiction,  Possessobt  asd  Pn"* 
Action. 
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JONSERVATORY  WRITS 

PAOB. 

See  Abrest,  Attachment,  Garnishment,  Pao^ftrsiONAL  Seizure, 
Sequestration,  Injunction. 


JONSOLTDATION  OF  ACTIONS 

When— permitted,  422 324 

When-Ordered,  42S 324 


IGNSTABLE  (See  Justices  of  the  Peace) 

— ^may  be  fined  for  neglect  of  duty,  133 88 

When — ^may  recover  counsel  fees  from  warrantor,  385 296 

— is  officer  of  court,  758 592 

— ^may  act  for  sheriff,  265 596 

How— makes  service,  1077  to  1079 780 

Return  by— of  service,  1080 780 

— ^as  witnesses  to  return  of  service,  1081 781 

Arrest  of  debtor  by,1102 786 

When — ^may  take  ai^pearanoe  bond,  1105 787 

Service  of  writ  of  attachment,  etc.,  by,  1119  to  1121 790,  791 

of  garnishment,  1122 791 

of  citation  of  appeal,  1134 796 

Exemptions  from  seizure  by,  1140 799 

— ^must  safely  keep  seized  property,  1141 799 

Sales  by,  1143 800 

Time  for  return  on  fiene  facias,  1147 801 

— ^must  execute  writs  from  other  parishes,  1148 802 

And  see  generally,  1156  to  1161 804  to  806 


30NTEMPT  OF  COURT 

Judges  have  power  to  punish,  131 87 

— ^by  attorneys,  how  punished,  132 88 

Attachment  and  fine  of  witnesses.  134  to  136 89,  90 

— for  violating  injimction,  how  punished,  308 237 

Witnesses  before  auditors  may  be  punished  for,  451 338 

Cleite  of  court  are  in — for  refusing  to  make  copies,  etc.,  780. .  610 

Disobedience  of  prohibition,. punished. as,  852 651 

Justice  of  the  peace,  may  punish,  1154 803 


894  GENERAL  INDEX. 

CONTESTATIO  LITIS 
See  Issue  Jchmed. 

CONTINUANCE 

— of  trial  when  granted,  464 8C 

— of  trial  for  absent  witnesses,  465 Vk 

— granted  when  counsel  attending  Le^^lature  as  memba,  406  343 

Affidavit  for— of  trial,  466 345 

— of  trial  because  witness  sick,  exception,  467 3M 

Court  has  discretion  to  grant,  468 3^ 

Failure  to  sununon  witnesses,  no  ground  for,  470 ^ 

— ^may  be  granted,  when  witness  summoned,  but  absent,  471. .  3^' 

CONTRACTS  (See  Obuoations) 

Form,  effect  and  prescription  of — governed  by  lex  fori,  13 * 

but  obligations  of — ^by  lex  loci  contractu,  13 5 

Obligation  of — arise  at  moment  of  making,  14 S 

but  action  to  enforce  is  at  maturity,  14 I 

— are  grounds  of  personal  action,  29 26 

Synallagmatic — ground  for  direct  personal  action,  39 - 

CONTRARY  PERSONAL  ACTION 

— distinguished  from  direct  action,  86 t 

When  right  to — arises,  38 22 

CORONERS 

— may  be  fined  for  neglect  of  duty,  133 S 

When— acts  for  sheriff,  771  to  773 &C 

CORPORATIONS 

— act  judicially  through  their  representatives,  112 ^ 

— must  be  sued  under  their  legal  title,  119 T5 

Jurisdiction  of — in  matters  of  trespass,  165  and  9 106,  W- 

One  petition  and  citation  for,  182 UT 

Service  of  citation  on — ^how  made,  198 12 

When  summary  proceeding  lies  against,  754 5S4 

Mandamus  to,  886 Ql 

Service  of  mandamus  on — ^Destringas  to  enforce,  844 ^ 
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COSTS 

PAGE. 

Failure  to  demand — does  not  waive  them,  157 98 

—in  plea  of  compensation,  369  to  376 287 

—due  by  unsuccessful  intervenor,  894 304 

Successful  third  opponent  entitled  to,  402 312 

— incurred,  must  be  included  in  tender,  407 314 

After  valid  tender — are  due  by  plaintiff,  416 318 

•  Failure  to  act,  etc.,  exposes  experts,  etc.,  to  payment  of,  462. .  338 

Compensation  of  experts,  etc.,  taxed  as,  462 341 

Pees  of  six  witnesses,  will  be  taxed  as,  472 347 

Suit  may  be  discontinued  on  payment  of,  491 367 

— must  be  paid  before  renewal  of  suit,  492 358 

— follow  judgment  based  on  verdict  of  jury,  523 375 

Party  cast  always  pays,  549 395 

so  also  in  incidental  demands,  560 397 

Even  if — are  not  decreed,  551 397 

What— are  taxed,  552 398 

Where  order  for  executory  process  revoked,  plaintiff  pays,742  676 

Refxisal  to  obey  writ  of  haheas  corpus,  exposes  to,  815 618 

^Vhen  judgment  affirmed,  appellant  pays,  907 715 

If  reversed  appellee  pays,  908 717 

Unsuccessful  opponent  to  appointment  of  curator,  etc.,  pays, 

972    741 

When  beneficiary  heir  renouncing  pays,  978 744 

— in  suits  before  justices  of  the  pe&ce,  1091  et  seq 784,  785 

COUNSEL  FOR  ABSENT  HEIRS 

See  Absent  Heirs^  Attorney  for  Absent  Heirs,  Attorney  at 
Law,  Attorney  in  Fact. 

COURTS 

See  Appeal,  Contempt  of  Court,  Judges,  Judgment,  Jurisdiction, 
Probate  Courts,  Supreme  Court,  Justices  op  the  Peace. 

— ^may  subpoena  witnesses,  134 89 

and  attach  and  fine  them,  185, 186 89,  90 

— ^may  issue  commissions  to  take  testimony,  138 90 

— may  issue  subpoena  duces  tecum,  139 90 

— ^may  order  production  of  books,  etc.,  140 91 

Have  power  to  issue  conservatory  writs,  144 92 
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COURTS— Con^tnu^A 

— may  make  rulee,  146 ^ 

Summary  orders  which — may  issuer  786 SH 

Habeas  corpus,  787 ^ 

Mandamus  and  prohihiHon,  788  to  790 ^ 

Certiorari,  789,  790 «i 

Implied  powers  of,  877 ^ 

CRIER 

— is  officer  of  court,  758 ^ 

holds  office  fer  one  year,  784 611 

CRIMINAL  ACTION 

What  is  a,  10 4 

CRIMINAL  JURISDICTION 

— extends  to  crimes,  etc.,  40 tt 

CUMULATION 

— of  petitory  and  possessory  action  allowed,  exception,  55 31 

But — works  renunciation  of  possessory  action,  59,  150 32,  if 

When — ^not  permitted,  149 15 

When — ^permitted,  161 9i 

Exception  lies  to — of  inconsistent  demands,  152 T 

CURATORS 

See  Absentees,  Accx)unt,  Minors,  Interdicts,  Execctory  Pkktss. 

— of  vacant  successions  or  of  absent  heirs  may  sue  in  his  own 

name.  111   CT 

— may  be  sued  as  representative  of  interdict,  115 © 

— ad  hoc  for  minor  or  absentee,  116 7& 

Suits  against-T-continue  after  gestion,  etc.,  120 "^ 

— represent  vacant  successions,  122 *. 7S 

Who  appoints — for  interdicts,  962 73S 

for  absentees,  963 IS 

— ad  hoc  when  named,  964 731 
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CirBATOIL&— Continued. 

PAOS. 

When  execution  will  issue  against,  994,  995 754 

Removal  of,  1013 , 760 

Who  may  obtain  removal  of,  1065  to  1019 761,  762 

DAMAGES 

Witness  subject  to — ^for  refusing  to  answer  questions,  187. ...    90 
Sheriff  responsible  in — for  failure  to  serve  citation  and  make 

return,  205 125 

Debtor  for— may  be  arrested,  213 130 

— on  dissolution  of  attachment,  268 183 

of  injunction,  304 -226 

Amount  of — ^when  mon^  judgment  enjoined 229 

— ^which  party  aggrieved  by  violation  of  injunction  may  re- 
cover, 308 237 

When  jury  must  assess — on  confirmation  of  default,  313. . . .  242 

Third  opponent  enjoining  must  make  bond  for,  399 310 

When  experts,  auditors  and  arbitrators  liable  in,  452 338 

Sheriff  liable  in — for  failure  to  pay  over,  767 95,  99 

Judge  liable  in — for  failure  to  obey  prohibition,  852 651 

— for  frivolous  appeal,  must  be  prayed  for  ill  answer  to  ap- 
peal,  887 694 

— allowed  for  frivolous  appeal,  907 715 

Notary  or  other  person  liable  in — for  failure  to  produce  will, 
937 729 

DAYS 

For  the  number  of  days  allowed  in  various  proceedings,  see 
under  their  respective  titles 

Accx)UNT^  Administrator,  Appeal,  Arrest,  Attachment,  Aud- 
itors; 
Citation,  Commission  to  Take  Testimony,  Constable,  Curator; 
Default,  Demand; 
Executory  Process,  Experts; 
Fierie  Facias; 
Garnishment  ; 
Hypothecary  Action; 
Judgment,  Justice  op  the  Peace; 
Legal  Holidays; 
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jyAY^t— Continued. 

New  Trial; 

Possession,  Peovisional  Seizure; 

Rehearing; 

Sales^  Seqestration,  Supreme  Court  ; 

Tutor. 

DEATH    (See  Heirs,  Parties). 

— does  not  abate  action  after  answer  filed,  21 1' 

noi  after  issue  joined,  361 ^ 

On — of  defendant  pending  appeal,  heirs  may  be  made  parties^ 
908 '^ 

DECLINATORY  EXCEPTIONS 

Object  of,  334 .^:: 

— to  jurisdiction,  355 ^" 

— of  lu  p$md€n»,  336 HI 

Wben- «aay  be  filed,  336 ^: 

Filing  of — is  not  joinder  of  issue,  358 ^- 

DEFAULT 

Judgment  by,  310 ^ 

how  obtained*  311 ^ 

confirmation  of,  312  311 

Jury  to  assess  damage  in  judgment  by,  313 24: 

Setting  aside  judgment  by,  314 54 

Dilatory  exception  cannot  be  pleaded  after,  333 ^ 

— is  tacit  joinder  of  issue,  360 *^: 

Definition  of  judgment  by,  634 3>' 

DEFENDANT 

See  DoMiciLB,  Cttation,  Jurisdiction,  Parties. 

— cannot  waive  jurisdiction  m^ione  mo^erMM,  92 ^ 

but  may  waive  it  roHone  personae,  93 4* 

not  However  before  suit  filed 100  101, 1^ 

— is  party  against  whom  BV^t  is  brought,  99,  100 50,5^ 

— most  be  sued  at  domicile  162 .10' 
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DEFENDANT— Conhnt^^d. 

PAGE. 

In  real  actions — may  be  sued  at  domicile,  or  situs  of  property, 

168 103 

Domicile  K>i — as  affected  by  change  of  residence,  167, 168 108 

How — ^is  cited,  when  sued  in  parish  other  than  domicile,  183, 

184 117 

Service  of  citation  on — and  return,  185  186 118 

Proceeding  void,  unless — is  cited,  206. 125 

If — die  pending  appeal,  heirs  may  be  made  parties  to  suit,  903 
712 

DEMAND 

See  Cumulation,  Exception,  Incidental  Demands,  Reconven- 
tion, Petition,  Warranty,  Compensation,  DoMiaLs. 

In  hypothecary  action  thirty  days — ^necessary,  69 40 

and  there  must  be  affidavit  thereof,  70 41 

Definition  of ,  147 94 

Principal  and  incidental,  153 97 

Jurisdiction  of  incidental,  154 97 

Besult  of  excessive,  155 98 

of  less  than  due,  loss  of  overplus,  156 98 

Failure  to — interest,  waives  it,  157 98 

If — ^premature,  action  will  be  dismissed,  158 99 

Effect  if — ^not  made  at  proper  place  or  time,  158 99 

Incidental — ^must  be  in  writing,  may  be  verbal,  before  justice, 

159 99 

No  prescribed  form  for,  160 99 

— must  express  clearly  what  is  wanted,  161 100 

Amicable — in  writing  not  necessary  before  suit,  169 109 

— ^in  writing  called  petition,  170 109 

DEPOSIT  (See  Tender) 

When  debtor  may  make,  412  317 

When — ^must  be  made,  notice  to  creditor,  418 317 

After — thing  at  risk  and  cost  of  creditor,  414^  415 318 

)EPOSITION  (See  Commission  to  Takb  Tbstimokt) 

— of  sick  witness,  when  and  how  taken,  467 346 
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DEPUTIES 

Sheriff  may  appoint— with  consent  of  court,  764 * 

repreeent  him,  coroner  cannot  appoint^  771 ^ 

Clerks  of  court  may  appoint,  782 ^ 

DEVOLUTIVE  APPEAL  (See  Appeal) 

What  is,  and  bond,  578 ^ 

DIES  NON 

See  Legal  Holidats. 

DILATORT  EXCEPTION 

Definition  of,  332  ^ 

— ^must  be  pleaded  before  answer  or  default,  333 ^ 

DIRECT  ACTION 

— arises  immediately  from  contract  and  binds  all  parties  to  it, 

34 ^ 

— as  distinguished  from  contrary  action,  36 

— arises  from  contract  itself,  37 

DISCONTINUANCE 

Plaintiff  may  take — at  every  stage  of  suit  previous  to 
ment,  491  


*1 
5 


,  • « •  • 


After — plaintiff  may  renew  suit,  492 ^ 

Plaintiff  may  take — ^up  to  withdrawal  of  jury,  532 ^' 

DISCUSSION 

Third  possessor  in  hypotbecary  action  may  demand— ^oen,  u 
Must  designate  property  or  debtor  and  advance  costs,  < — 
No  discussion  against  holder  of  privilege  or  special  mortgage-  ^ 

73. •• :••••; ; 

— not  allowed  surety  on  injunction  bond,  304 ^ 

Surety  on  appeal  bond  may  plead,  696 ^  % 

When  purchaser  at  judicial  sale  may  demand,  711 

DISTEICT  COURT 

See  Courts,  Competency,  Judge,  Jurisdictiok,  Appeal 
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DISTRINGAS 

PAOB. 

When  writ  of— lies,  636 498 

How  writ  of— is  executed,  637  to  640 498,  499 

— lies  to  enforce  mandamua  against  corporations,  etc.,  844. . . .  643 

— ^lies  where  tutor,  etc.,  fails  to  account^  1011, 1012 759 

— lies  against  executor,  etc.,  in  certain  cases,  1058 774 

DISTURBANCE 

What  constitutes — ^for  possessory  action,  50  to  52 30 

DOCKETS  OF  COURT 

— ^f  or  summary  cases,  756 591 

— for  summary  cases  in  Supreme  Court,  879 686 

DOMICIL 

Defendant  must  be  sued  at,  162 100 

Exceptions  to  rule  of,  165 105 

Declarations  and  changes  of,  168 108 

when  changed,  where  defendant  cited 108,  118 

Return  where  service  is  domiciliary,  189 118,  119 

In  suits  in  compensation — of  plaintiff  controls,  372 288 

As  to  rule  of — in  reconventional  demands,  375  to  377 290  to  292 

Warrantor  must  appear  at  place  of  main  action,  380,  384.  .295,  296 

DOTAL  PROPERTY 

Wife  may  sue  to  recover,  107 64 

EILECTION 

Necessity  of — ^where  plea  of  inconsistency  is  maintained,  152 . .     97 

EMANCIPATED  MINOR 

Service  on — is  made  like  on  major,  197 121 

ENDORSERS 
See  Notes. 
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EQUITABLE  ACTION 

fia. 

When— ariaee  in  favOT  of  third  person,  35 ^ 

ESBOB 

Acti<Mi  lies  to  recover  what  is  paid  in,  18 ^ 

Assignment  of— oflioe  of  in  appeals,  897 ^ 

EVICTION 

Beconrse  of  porchaser  at  sheriff's  sale  who  sufaed,  711....  5S 

against  whom  pecouise  may  be  had,  713 ** 

when  and  how  rifijit  of  recourse  is  lost,  714 ^ 

EVIDENCE 

See  Witnesses,  Subpoena  Duces  Tecum;  see  Commbsws  ? 
Take  Testimony,  Trial,  New  Trial,  Statbioht  op  Fic. 
Intereooatories  on  Facts  and  Articles. 

Bo^ks  and  documents  as — how  brou^  into  court,  140 

Answers  to  interrogatories  on  facts  and  articles  are,  354 -' 

Objection  to—at  trial,  how  made  and  preserred,  483 ^ 

No — ^received  after  argument  except  by  cwisent,  484 

When  testimony  taken  in  parish,  may  be  used  oa  appolto 

District  Court,  586 ^ 

Either  party  may  require  clerk  to  take  down,  601 ^ 

How  statement  of  facts  is  made,  602,  603 ^|jj 

Certified  copy  of  sheriffs  act  of  sale  as,  698 

Certified  cc^ies  of  foreign  judgments  as,  752,  753 

No  new — ^received  in  Supreme  Court,  894 ^ 

Depositi(ms  in  writing  as— of  execution  of  will,  ctc^  ^•'  ^^ 
— in  probate  courts  must  be  in  writing,  1042 

EXCEPTION 

See  Dilatory  ExcEpnors,  Declinatory  Exceptions,  Paoffi* 
Exceptions. 


r 


Cause  of  action  may  be  used  as,  20. ., 

— of  inconsistent  demands,  152 , 

— to  want  of  authority  to  sue,  320 '^ 

— of  oyer,  etc,  321 ^ 

— to  jurisdiction,  322 
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EXCEPTION—Con^mwed. 

PAGE. 

Definition  of,  330  267 

— ^are  dilatory  or  peremptory,  331 258 

Dilatory — ^merely  retard  proceeding,  332 258 

and  must  be  pleaded  before  issue  joined  or  default,  333. . .  258 

Declinatory — object  of,  334    261 

jurisdiction  or  lis  pendens,  336 261 

when  they  must  be  pleaded,  336 262 

Peren^^tory — definition  of,  343 270 

relating  to  form,  344 270 

relating  to  law,  345 271 

where  and  how  they  must  be  pleaded,  346 271 

may  be  pleaded  in  Supreme  Court,  902 709 

— ^to  witnesses  at  trial,  480 351 

— to  ruling  in  objection  to  testimony  at  trial,  481 351 

— to  ruling  generally  at  trial,  487 354 

Form  of  bill  of,  488 355 

Settlement  of  bill  of,  489 357 

— to  ruling  of  judge  on  challenge  of  jury,  510 369 

— to  charge  of  judge  to  jury,  617 372 

EXCLUSIVE  JUKISDICTION 
See  Jurisdiction,  Competency. 

EXECUTION  OF  JUDGMENTS 

See  FiERiE  FxaAS,  Possession,  Distqinqas,  Sale,  Imprisonment 
FOR  Debt,  Third  Opposition,  Prohibition. 

Garnishment  on,  246  (See  Fierie  Facias) 156 

What  court  orders,  617 487 

Courts  of  first  instance  order,  618 489 

No — until  recorded  in  court  of  first  instance,  619 492 

Mandate  of  Supreme  Court,  recording  of,  etc.,  620 1 .  490 

Beneficiary  controls,  621 491 

In  unappealable  cases — issues  at  once,  622 492 

— follows  recording  in  court  of  first  instance,  622 492 

When — ^may  be  had  in  appealable  cases,  624 492 

— ^how  obtained,  625    493 

Order  for — ^must  be  signed  and  dated,  626 494 

Eeception  of — must  be  endorsed  by  sheriff,  627 495 
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EXECUTION  OF  JUDGMENTS — Continued. 

flOL 

Procedure  in,  628 • * 

Manner  of— to  be  determined  by  court  rendering  jndgnwit, 

629 ^ 

PrivUege  of  seizing  creditor,  724,  725 5«),5e 

Supreme  Court  sends  its  judgment  to  lower  court  for,  915...  i3§ 
When— may  be  had  against  tutor,  executor,  etc^  994^  1(KT 
754,  ^^ 

—of  justice  of  the  peace  court>  1189  et  seq 7«,  ^ 

EXECUTORS 

Bee  Legatees,  Heirs,  Sucx^ession,  Accounts. 

Snits  against — continue  in  their  own   name    after  gestion 

ceases,  120 ^ 

— ^may  be  sued  alone  in  personal  actions,  123 ^^ 

heirs  must  be  joined  in  real  actions,  123 ^* 

Eemoval  of — ^how  obtained,  1014 X 

Who  may  obtain  removal  of,  1015  to  1019 761  ?£ 

No  suspensive  appeal  from  judgment  i4;)pointing  or  removing 

1059 ^* 

When  execution  issues  against,  994,  1057 T5i  TT 

Distringas  against,  1058 ^ 

EXECUTORY  PROCESS  (See  Hypothecary  Action) 

— to  enforce  mortgfage,  63  to  65 37,  *? 

Definition  of,  98   » 

No  citation  in,  206   1^- 

Provisional  seizure  will  issue  in,  285 3* 

Privilege  conferred  by,  725 ^ 

Instances  in  which — ^may  be  ^resorted  to,  732 5£ 

What  is  confession  of  judgment  necessary  for,  700 J^^ 

— issues  without  citation,  734 >* 

Three  days  notice  necessary  for,  735 ST 

What  judge  issues  vmt  of,  736 ST. 

Attorney  may  be  appointed  to  r^resent  aba^it  debtor  in,  7ST-  ST? 

Injunctions  to  stay — how  obtained,  738 -. 5^ 

Instances  when  injunction  to  stay — will  issiie,  739 290,  ^ 

When  injunction  to  stay — ^will  issue  without  bond,  740 ^ 
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Summary  trial  of  injunction  to  stay,  741 575 

If  injunction  successful,  order  for — revoked,  742 576 

otherwise  injunction  dissolved,  743 576 

Appraisement  of  property  seized  under,  745 577 

Issues  on  judf^ents  of  other  parishes,  etc.,  746 578 

even  if  judgment  has  been  obtained  by  default  or  attach- 
ment,  747    680 

Injunction  of — on  judgments,  749 581 

Bond  in  such  cases,  750 581 

Hearing  of  such  injunction,  751 582 

:XEMPTIONS  FROM  SEIZURE 

What  subject  to,  644 529 

— in  justice  of  the  peace  court,  1140 ."....  799 

:X  PARTE  ORDERS 

What — will  be  set  aside,  etc 126 

XPERTS 

See  Auditors,  Accounts,  Judicul  Arbitrations. 

When — will  be  appointed  to  appraise  property,  261 177 

— to  examine  signature  or  handwriting  generally,  325 251 

Definition  of ,  441 333 

When — ^will  be  appointed,  442 334 

Parties  each  name  an — and  court  appoints  umpire  when  they 

fail  to  agree,  446 336 

By  consent  of  parties,  one — may  be  appointed,  447 336 

Appointment,  oath,  etc.,  of,  448 336 

Appointees  refusing  to  serve,  must  immediately  notify  court, 

449 337 

No  resignation  of — after  acceptance  of  appointment  and  oath, 

450 337 

Witnesses  may  be  summoned  before,  451 338 

Liability  in  damages  for  failure  of — to  act,  452 338 

Report  of — and  signature  thereof,  453,  454 338 

Report  of — ^must  be  clear,  455 339 
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EXPERTS— ConhViue^f. 

m. 

Rule  to  homologate  report  of,  456 & 

opposition  to  homologation,  457 ^ 

Report  of — not  conclusive  on  court,  458 ^ 

How  oppositions  to  report  of — are  tried,  461 S-I 

Compensation  of,  462 ^- 

Motion  to  homologate  report  tried  summarily,  755 '^r 

FACTS  AND  ARTICLES 

See  Interroqatories  on  Facts  and  Articles. 

FAMILY  MEETING 

— To  advise  appointment  of  dative  tutor,  957 "^ 

FALSE  IMPRISONMENT 

When  action  for — may  be  brought,  815 ^ 

FAILURE 

Suits  relative  to — ^where  instituted,  165 * 

No  bond  for  sequestration  in  case  of— etc.,  299 ^ 

FEES 

See  Costs. 

FIERIE  FACIAS  (See  Execution,  Distringas,  Sale,  iMPBscvsr 
FOR  Debt,  Cession.) 

Garnishment  imder,  246  -" 

Writ  of — issues  when  judgment  is  for  sum  of  money,  64L^ 
Garnishment  under — return  and  reduction  of  seizure,  etc,6i  '^ 

What  property  may  be  seized  under  writ  of,  643 ' 

What  property  is  exempt  under  writ  of,  644 

Agricultural  implements,  homesteads,  etc.,  645 

Movables  seized  first  under  writ  of — ^then  immovables,  646..  - 
Seizure  of  rights,  credits,  money  in  default  of  other  propfftj 

647  ^ 

When  debtor  may  not  point  out  property  for  seizure,  W8..  - 
Right  to  point  out  property  lost  after  levy  of  writ  of—,  649." 
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riERIE  FACIAS— Continued. 
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Debtor  may  designate  portion  of  realty  to  be  sold,  650 522 

Extent  of  seizure  under  writ  of — ,  651 522 

Beduction  of  seizure  made  under  writ  of — ,  652 523 

appraisement,  etc,  653 523 

Notice  of  seizure  under  writ  of — ,  654 524 

Delay  allowed  after  notice  of  seizure,  655 525 

Seizure  of  houses  and  lands  include  rents,  656 525 

Administration  by  sheriff  of  property  seized,  keeper,  etc.,  657. .  527 

sheriff  collects  rents,  658 528 

Movables  seized  must  be  safely  kept,  etc,  659 528 

Immovables  by  destination  may  not  be  removed,  660 528 

Expense  of  administration  of  property  seized  under  writ,  661. .  529 

Sheriff  may  not  hire  out  animals  seized  under  writ,  662 529 

Return  of  sheriff  on  writ  of — duration  of  writ,  etc.,  700 551 

suspension  of  return,  when  writ  enjoined,  700 551 

Writ  must  be  returned  immediately  after  sale,  701 552 

recitals  of  return,  702 552 

Writ  issues  to  enforce  payment  of  twelve  months  bond,  719, 

720 558,  559 

recitals  of  such  writ,  721 559 

Seizure  under  writ — confers  privilege,  722 559 

privileges  rank  in  order  of  levy,  723 559 

Proceedings  where  writ  of — returned  nulla  bona,  726  to  727. .  560 

When  alias  writ  of — ^will  issue,  728 561 

When  judgment  creditor  may  force  cession,  etc.,  729 561 

when  he  may  have  capias  against  public  officer,  730 562 

Writ  of — issues  on  judgment  of  justice  of  peace,  1139 798 

several  writs  will  issue  at  same  time  to  different  parties, 

1139 798 

exemptions  thereunder,  1140 799 

•Constable  must  keep  property  safely,  1141 799 

may  take  forthcoming  bond,  1141 799 

may  appoint  keeper  only  with  written  consent  of  debtor, 

1142 800 

Sale  by  constable  of  property  seized,  1143 800 

Constable  may  seize  immovables  in  absence  of  movables,  1144.  801 

Appraisement  of  property  seized  by  constable,  1145 801 

Return  on  writs  of — ,  1147 801 

Seizure  in  other  parishes  under  writs  of — ,  1148 802 

Proceedings  where  writ  returned  nulla  bona,  1150,  1151 802 
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FINES  OF  COUET 

— imposed  for  contempt  of  court,  131 ^ 

— may  be  imixwed  on  attorneys  for  contempt,  132 

— may  be  imposed  on  all  officers,  jurors,  etc^  133 

— ^may  be  imposed  on  recalcitrant  witnesses,  135 

Clerks,  sherilFs,  etc,  re^KMisible  personally  for  collection  of-, 

132  

Sheriff  must  recover — ,  768 ^^ 

Penalty  for  failure  to  pay  over,  769 ^ 

FIXING  OF  CASES 
See  Trial. 


^ 
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FOREIGNERS 

— may  be  sued  wherever  found,  165 

FOREMAN  OF  JURY 

Court  names — ^when  jury  completed,  514 ^ 

— must  write  and  sign  verdict,  518,  525 ^^^ 

— must  hand  verdict  to  judge,  526 ^' 

FORM  OF  ACTION  (See  Answer,  Petition,  Exceptions) 

— governed  by  lex  fori,  13 ^ 

No  distinct  or  peculiar — for  written  demand,  160 ^ 

FORTHCOMING  BOND  (See  Attachment,  SEQrEsmvTO) 

— by  plaintiff  in  provisional  seizure [ 

When  intervenor  may  give 1'^' ^^ *■ 

constable  may  take — ^for  seizure  under  fi,  fa.,  lUl ' 

FRAUD 

— as  cause  for  nullify  of  judgments.  607 !. 

1*4 
Prescription  of  action  therefor,  613 


GENERAL  INDEX.  909 

GARNISHEE 

PAGE. 

Service  of  interrogatories  on — ^mnst  be  personal,  246 157 

Interrogatories  on — ,  247 163 

When— may  be  arrested,  247,  248 163 

How — may  be  discharged  from  arrest,  249 164 

How — in  attachment  may  be  made  party  to  suit,  250 164 

But — under  fierie  facias  is  not  party  to  suit  (Marqueze  vs,  Le- 
Blanc,  29  A.  194.) 

Citation  on—,  251 164 

Answer  of—,  262 178 

Penalty  for  refusal  or  neglect  of — ^to  answer,  263 178 

Traverse  of  answer  of — ,  264 178 

GARNISHMENT    (See  Attachment,  Fieri  Facias,  Execution) 

Definition  of—,  239 140 

— may  issue  under  attachment  and  fieiie  facias,  246 156 

— in  justice  of  the  peace  court>  1122  et  seq 791 

GENERAL  DENIAL 

See  Answer,  Signature. 

HABEAS  CORPUS 

Courts  may  issue  writs  of — ,  786,  787 611 

Definition  of—,  791 612 

By  whom — is  issued,  792 613 

When — is  issued  by  judge  of  adjoining  district,  793 613 

Proceedings  to  obtain  writ  of — ,  794 614 

Recitals  of  petition  for — ,  795 614 

Other  requisites  for  petition,  796  to  798 614 

Prayer  of  petition  for—,  799 615 

Order  on  petition  for—,  800,  801 .' 615 

by  whom  served,  802 615 

how  it  may  be  served,  803 • 615 

how  service  is  shown,  804 616 

Ketum  of  writ  and  order,  805 616 

What  constitutes  compliance  with  writ,  806 616 

Answer  of  respondent  in  writ  of — ,  807 616 

recitals  of  answer,  808 616 
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HABEAS  CORPUS^ContinuecL 

When  order  for  arrest  must  be  annexed  to  answer,  809 611 

Answer  must  be  signed  and  sworn  to,  810 61! 

When  body  need  not  be  produced,  811 AT 

but  judge  may  order  production,  812 61T 

Writ  is  returnable  in  twelve  hours,  813 617 

Bespondent's  failure  to  comply  punished  by  court,  814 617 

extent  of  punishment,  815 615 

Return  when  person  held  is  sick,  or  production  otherwise  im- 
possible,  816 615 

when  dead,  817 US 

Hearing  of  matter  is  summary,  818,  819 611 

Sheriff  has  charge  of  person  pending  decision,  820 611 

Cases  in  which  person  will  be  set  at  liberty,  821 ^ 

When  new  order  for  arrest  will  issue,  822 ^ 

When  prisoner  will  be  liberated,  823 6S1 

To  whom  person  will  be  delivered,  when  writ  refused,  824 6S 

When  released  person  may  be  re-arrested,  etc.,  825,  826 82? 

HEIRS 

See  Ci'RATOR,  Tutor,  Succession,  Minors,  Hypothecary  An*^, 
Partition,  IifVENTORY — Benefit  of. 

— may  continue  inherited  actions  in  their  own  name,  22 13 

— are  entitled  to  same  actions,  etc.,  as  ancestor,  23 B 

— are  subject  to  same  civil  obligations  as  ancestor,  25,  40. ..  .IS,  2? 

Hypothecary  action  against — ,  65  to  67,  121 37,  38,  TT 

Demand  on — necessary  before  hypothecary  action,  69 # 

— may  sue  debtor  of  ancestor,  113 ^ 

How — are  made  parties,  120 *ii 

— if  represented,  must  be  joined  in  real  actions  with  executor, 

123 '^ 

but  not  in  personal  actions,  123 T> 

and  if  present,  in  all  actions  against  curators  of  vacant  es- 
tates, 122 TS 

In  partition — ^may  be. sued  where  succession  is  opened,  164 lOi 

— may  be  made  parties  after  issue  joined,  361 3SS 

How — may  have  benefit  of  inventory,  974 7^ 

Renunciation  and  acceptance  of  succession  by — ^  977  to  9S0. .  744 

— may  have  time  to  deliberate,  etc.,  981,  982 T^ 

Actions  against — where  instituted,  996 754 
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HEIRS— Continued. 
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Presentation  of  claims  by—,  1000,  1001 756 

summary  trial  of  claims,  1002 756 

— ^may  be  put  in  possession  and  have  account,  1003 756 

when  objection  to  account  must  be  filed,  1004 767 

account  may  be  referred  to  auditor,  1005 757 

who  pays  costs  of  proceeding,  1006 757 

curator,  etc.,  may  be  ordered  to  pay  balance,  1007 758 

When  counsel  for  absent — ^will  be  appointed,  1009, 1010 769 

How — ^may  compel  accoimting,  1012 759 

How  counsel  for  absent — tutors,  etc.,  may  be  removed,  1013, 

1014 760,  761 

who  may  demand  removal,  1015  to  1019 761,  762 

Counsel  for  absent — may  sue  for  removal  of  ci^ator,  1019. . . .  762 
— ^may  force  co-heir  to  partition,  1024  to  1026 764 

HOMESTEADS  (See  Exemptions,  Execution.) 

Exemption  of — from  seizure,  645 513 

HOMOLOGATION 

See  Successions,  Experts,  Auditors,  Judicul  Arbitrators,  Ac- 
counts, Tutors,  and  other  OmaAL  Representations  op  Per- 
sons— ^Partition.) 

HUSBAND 


• 


Wife  cannot  sue — during  marriage,  exceptions,  105 62 

Wife  must  be  authorized  by — to  sue,  exceptions,  106 63 

When — sues  in  his  own  name  for  wife,  exceptions,  107 64 

Minor — may  sue  without  curator,  110 67 

Minor — may  be  sued,  114 69 

— ^must  be  joined  with  wife  in  suits  against  her 

separate  interests,  118 74 

One  petition  and  citation  for — and  wife,  182 117 

When  wife  may  enjoin — ,  298 213 

service  on  notary  in  such  cases,  306 232 

HYPOTHECARY  ACTIONS  (See  Executory  Proceedings) 

Definition  of — ,  61 33 

— follows  property,  62 36 
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HYPOTHEC ARX  ACT10^^t--Coniinued. 

— where  title  imports  confession  of  judgment,  63 t 

—against  heirs,  65  to  67, 121 37. 3&,  ?^ 

— against  third  persons,  68,  744 »,  5:? 

Demand  against  third  persons  in — ,  69 #* 

must  be  shown  by  affidavit,  70 41 

when  third  possessor  entitled  to  discussion,  71 41 

requisites  for  discussion,  72 t 

Payment  of  debt  by  third  person  abates — ,  74 ^ 

Where — ^against  heirs  may  be  instituted,  163 \^. 

— lies  against  purchasers  at  judicial  sales,  709 ia; 

IMMOVABLES 

See  Possessory  Actions,  Petitory  Actions,  Hypothbcabt  Ac- 
tions, FiERiE  Facias,  Execution,  Sales. 

IMPRISONMENT  FOR  DEBT  (See  Arrest,  Habeas  Corpus,) 

— for  failure  to  make  cession,  etc.,  729 5C 

— of  public  officers,  for  failure  to  pay  over  official  funds,  730. .  5C 

— of  absconding  debtors,  731 56 

— of  tutor,  etc.,  for  failure  to  account,  1011,  1012 73 

INCIDENTAL  DEMANDS  (See  Demands) 

— may  be  urged  by  defendants,  328 ^• 

No  replication  to — ^by  plaintiff,  329 2< 

Defendant  may  make— against  plaintiff  or  third  parties,  362..  2S3 

what — he  may  make,  363 ^ 

Intervenors  may  make — ,  364 ^ 2Si 

— must  be  made  in  writing,  366 *w 

Judgment  in — carries  costs,  650 ST 

even  where  not  decreed,  651 ^ 

INCONSISTENT  DEMANDS 
See  Exception. 

INCORPOREAL  RIGHTS  (See  Garnishment) 

Action  for — governed  by  nature  of  property  to  which  they  re- 
late, 12 i 


GENERAL  INDEX,  913 

INJUNCTION  (See  Executory  Process^  Judgments) 
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Definition  of—,  296 ' 210 

— ^may  issue  to  defendant  or  third  persons,  297 212 

When — will  issue  against  defendants,  298 213 

When— will  issue  against  third  persons,  299  to  303 224,  225 

— ^by  privilege  creditor  to  prevent  payment,  etc.,  300 224 

— ^to  enforce  concurso,  301 224 

— to  prevent  disposal  of  property  ini  certain  cases  pendente  lite, 

302 225 

— ^to  prevent  waste  or  injury  to  property  in  dispute,  303. .. .  225 
When  a  purchaser  may  have — against    seizure    by    vendee, 

303 225 

Petition,  affidavit,  etc.,  for—,  304 226 

Surety  on  bond  is  party  to  suit,  etc.,  and  damages,  304 226 

Service  of  petition,  etc.,  for — ,  305 232 

on  notaries  to  prevent  disposal  of  property  in  dispute,  306. .  232 
to  prevent  husband  from  selling  prcq[)erty  in  certain  cases, 

306 232 

Dissolution  of— by  bonding,  307 233 

Violation  of—,  penalty,  308 237 

Betum  of  bond  for  dissolution  of — into  court,  309 238 

—in  case  of  third  opposition,  300,  399 224,  310 

When — ^lies  to  enjoin  executory  process,  738,  739 220,  572  573 

when  it  will  issue  without  bond,  740 575 

stunmary  trial  thereof,  741 575 

Order  for  executory  process  revoked,  if — ^maintained,  742. . . .  676 

otherwise — dissolved,  743 ^ 576 

— of  executory  process  on  judgments,  748,  749 580,  581 

bond  in  such  cases,  750 581 

hearing  of — in  such  cases,  751 582 

Certiorari  may  be  accompanied  by — y  856 656 

— in  justice  of  the  peace  court,  1096 785,  870 

IN  REM  (See  Citation,  Domicile^  Absentee) 

Provisional  seizure  issues  in  proceedings — ,  285 200 

Seizure  of  ships,  etc.,  by  material  men,  etc.,  289 206 

defendant  or  claimant  may  bond,  289 .•  .206,  207 

When  proceeding — ^permitted,  290 208 

Recitals  of  petition  and  oath  for  proceedings  in — ,  291 209 

Order  for  writ  in  proceedings  in — ,  292 209 
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IN  REM— Continued. 

Advertisement  of  notice  of  proceedings — ,  293 301 

Advocate  appointed  to  represent  absent  owner — y  294 21D 

Privilege  conferred  by  proceeding — ,  725 5fi6 

INSOLVENCY  (See  Citation,  Domicil.e,  Failure,  Arrest^  Cessket, 
Fierie  Facias) 

Actions  relating  to — ^where  brought,  165 105 

When  surety  for  release  of  arrested  insolvent,  may  arrest  him, 
233,  234   138,  1» 

INTERDICTS     (See    Curator,  Tutors,  Partition,  Account,  De- 

TRINGAS) 

— cannot  sue  except  through  curator,  108 (5 

Curators  sue  for — in  name  of — ,  109 U 

— are  sued  through  curator,  115 $9 

Service  of  citation  on—,  191,  194,  195 1^,  lil 

No  arrest  of — in  civil  matters,  211 129 

Curator  of — controlled  by  rules  applicable  to  tutors,  962 TSS 

I)enalty  for  failure  to  render  account,  1011,  1012 79 

Curator  of — may  be  removed  by  court,  1013 76& 

how  he  may  be  removed,  1015  to  1019 760,  761 

INTEREST  (See  Tender,  Deposit) 

Failure  to  demand,  waives — ,  157,  553 98^  400 

and  cannot  claim  it  in  separate  suit,  157 98 

Defendant  released  from — after  tender,  415 313 

Five  per  cent — allowed  from  maturity  of  debt,  exception,  554. .  400 

— on  claims  against  succession,  989 750 

When — is  due  by  curator,  executor,  etc.,  1007 755 

INTEREST  IN  SUIT  (See  Recusation,  Intervention) 

Party  must  have  real  and  actual,  15 '7 

— of  judge  is  cause  for  recusation,  338 255 

— ^justifies  intervention,  390 301 
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INTEKLOCUTORY  JUDGMENTS  (See  Judgments,  Appeal) 

FAOB. 

What  are—,  538 388 

When  appeal  lies  from — ,  666 417 

INTERROGATORIES 

See  Garnishee^  Garnishment) 

INTERROGATORIES  ON  FACTS  AND  ARTICLES 

— may  be  annexed  to  petition  or  answer,  347 273 

Definition  of—,  348 273 

Party  interrogated  on — must  answer,  349 274 

need  not  incriminate  himself,  349 274 

Women  need  not  answer  in  open  court,  exception,  349 274 

How  order  for  answering — obtained,  350 276 

objections  which  may  be  urged  to  answering,  350 276 

When — must  be  answered  in  open  court,  351 277 

Party  residing  out  of  parish  must  file  answers,  within  term 

fixed  by  court,  352 278 

Resident  of  another  State  must  answer — ^by  commission,  352 . .  278 

How — must  be  answered,  353 278 

Effect  of  answers  to—,  354 279 

Taken  as  confessed  when  not  answered,  349,  350 274,  276 

When — may  be  issued,  355 280 

— are   indivisable,   356 280 

INTER VENORS  (See  Inctdental  Demands,  Intervention) 

— are  parties  to  suits,  101 51 

— may  bond  ships,  etc.,  provisionally  seized,  289 207 

— may  bond  all  conservatory  writs 173,  194,  207 

INTERVENTION 

Definition  of—,  389 298 

Who  may  file—,  390 300 

— allowed  any  time,  but  must  not  retard  suit,  391 302 

Forum  for-,  392 303 

How — is  had  and  service  thereof,  393 303 

— must  be  allowed,  394 304 
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INTERVENTION— Oonifrmed 

PAGK. 

Silence  of  judgn^ent  on — is  dismissal 304 

When — must  be  decided 304 

Dismissal  of  principal  action,  works  dismissal  of — 305 

Appeal  lies  from  dismissal  of  intervention 305 

INVENTORY 

Sheriff  must  make — ^in  attachment,  257 167 

in  sequestration,  282 197 

in  provisional  seizures,  287 202 

Register  of  wills  in  New  Orleans  makes — of  succession  prop- 
erty, 1046 771 

INVENTORY.    BENEFIT  OF  (See  Heir,  Succession) 

• 

How  heir  may  obtain — ,  974 742 

Judge  appoints  notary  to  make  inventory,  975 742 

Pending  deliberation   and  making — ^administrator  appointed, 

976 742 

ISSUE  JOINED  (See  Heirs) 

When—,  357 281 

When  not—,  358 281 

— is  foundation  of  suit,  359 282 

Tacit  joinder  of  issue  by  default,  360 282 

Death  of  party  does  not  abate  suit  after — ,  Ml 283 

JAILOR  IN  JUSTICE  COURT  (See  Constable,  Justice  of  the 
Peace) 

— to  keep  imprisoned  debtor,  1106 787 

creditor  must  pay  charges  of — in  advance,  1106 787 

Fees  of — ^may  be  demanded  before  arrest  of  debtor,  1107 787 

JOINT  OBLIGORS 

— ^may  be  sued  at  domicile  of  either,  166 106 
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JUDGES  (See  Competency,  Courts,  Jurisdiction,  Recusation,  Jus- 
•  TicE  op  the  Peace) 

PAGE. 

Comi)etencey  of-7-,  86 45 

Teats  of  competency  of — ,  87 45 

Object  or  amount  in  controversy,  88 46 

domicile  of  defendant,  89 46 

place  where  action  is  brought,  90 46 

— may  authorize  wife  to  stand  in  judgment,  105, 106, 118...62,  63,  74 

— have  necessary  powers  by  implication,  130 86 

— ^may  punish  contempt  of  court,  131,  132 87,  88 

— ^may  punish  officers  of  court  and  jurors,  133 88 

— ^may  subpoena,  attach  and  fine  witnesses,  134,  135,  136. . .  .89,  90 

— ^may  issue  commissions  to  take  testimony,  138 90 

— may  issue  writs  of  subpoena  duces  tecum,  139, 140, 141.  .90  to  92 

— may  order  arrest,  attachments,  etc.,  144 92 

— ^may  make  rules,  145 93 

— may  i-ecuse  themselves  and  be  recused  (See  Recusation) 

JUDGMENT 

See  Appeal,  Nullity  of  Judgments,  New  Trial,  Interest,  Res- 
assioN,  Execution,  Distringas,  Fierie  Facias,  Default,  Con- 
fession of  Judgment,  Possession. 

Confession  of — in  hypothecary  actions,  63  to  67 37,  38 

— against  curators  of  vacant  successions  are  valid,  122 78 

— carries  costs,  even  if  not  decreed,  157 98 

— and  execution  in  attachment  suits,  265 179 

Injunction  of  execution  of — ,  304 226 

—by  default,  310 240 

how  obtained,  311 240 

Confirmation  of — ^by  default,  312 240 

Jury  to  assess  damages  for — ^by  default,  313 242 

Setting  aside — ^by  default,  314 24S 

Grounds  of — by  default  must  be  stated,  315 244 

— against  warrantor,  how  executed,  386,  387 297 

execution  of — ^may  be  enjoined  by  third  opposition,  395 305 

— may  be  rendered  on  trial  or  thereafter,  490 357 

— is  rendered  on  default  or  after  hearing  parties,  533 378 

— is  certain  or  conditional 378 

When  collateral  attack  on — not  i)ermitted 378,  379 

when  attack  is  not  collateral 380 


^* 
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JUDGMENT— Oon^nucd. 

When  collateral  attack  is  permitted >\ 

What  confession  of — is,  etc ^ 

— is  null  if  rendered  before  issue  joined  or  against  dead  mtiL .  ^1 
When  silence  of  judgrment  equivalent  to  rejection  of  interren- 

tion,  etc ^  ^ 

when  not ^ 

— bind  only  parties  thereto ^* 

Original  claim  merged  in — which  confers  no  new  righU,  ete. 

Prescription  of  foreign — ^  K 

Interpretation  of — ^"^ 

Definition  of — ^by  default,  534 ...^l 

of — contradictorily  rendered,  536 V^ 

— of  non-suit,  not  res  adjudicata,  536 5** 

What  are  interlocutory — ,  538 S^ 

mandates  or  orders  have  effect  of — ,  539 

When — must  be  rendered  after  general  verdict  of  jury,  541. ..  ^* 

where  verdict  special,  court  may  have  time  to  consider,  542. .  S^ 

— must  be  read  in  open  court,  543 ^ 

All — ^must  be  entered  on  minutes  of  court,  544 W. 

Judicial  mortgage,  results  from  recording:  of — ^in  mortgage 

office,  545 ^: 

When — must  be  sigrned,  546 W: 

Amendment  of — ,  547 IM 

— is  property  of  creditor,  548 3S: 

Party  cast  in — pays  cost,  649 SJ.' 

even  if  not  decreed,  551 ^ 

what  costs  are  taxed,  552 , 3?^ 

Interest  on — ,  553,  554 ¥* 

When — takes  effect,  555 *• 

Revision  of — ,  556 4-^ 

When  notice  of — must  be  griven,  575 4-'' 

Executory  process  issues  to  enforce — of  sister  parishes,  746 ^'' 

even  if — ^has  been  obtained  by  default  or  attachment,  747. ..  •■^ 
Injunction  of  executory  process  on  such — ,  748 .'^^ 

causes  for  such  injunction,  749 5el 

bond  in  such  cases,  750 UT. 

Summary  hearing  of  injunction,  751 >*: 

When — of  sister  states  import  full  proof,  etc.,  752 *^- 

Requisites  of  copies  of  such  judgments,  753 5S 
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JUDICIAL  ARBITRATORS 

PAOB. 

Cause  will  be  referred  to — at  request  of  both  parties,  444 336 

but  cannot  be  by  court,  or  at  request  of  only  one.  party,  445 . .  336 
How — are  appointed,  court  names  umpire  if  necessary,  446. . . .  336 

When  one — ^may  be  appointed,  447 336 

Notice  of  appointment  to  and  oath  of — ,  448 336 

.  Refusal  of—to  serve,  449 837 

No  resignation  of — after  oath,  etc.,  460 337 

Witnesses  may  be  summoned  before — ^  451 338 

Liability  of — for  failure  to  act,  after  acceptance,  452 338 

Report  of — and  signature  thereto,  453,  454 338 

Rule  to  homologate  report  of — ,  456 338 

opposition  to  homologation  of—,  467 338 

Award  of — not  conclusive,  459. 340 

unless  they  acted  as  amicable  compounders,  460 341 

Trial  of  opposition  to  report  of — ,  461 341 

Compensation  of — ^  462 341 

Summary  trial  of  opposition  to  homologate  award  of — ,  755. . .  50|7 

JUDICIAL  MORTGAGE 

Recording  judgment  in  mortgage  office  gives  creditor — ,  545. .  391 

JUDICIAL  SALES 
See  Sales) 

JUDICIAL  SEQUESTRATION 

See  Sequestration) 

JURISDICTION  (See  Courts,  Competency,  Judge,  Justice  of  the 
Peace,  Probate  Court,  Supreme  Court,  Domicile,  Real  Ac- 
tions, Personal  Actions.  Successions) 

Definition  of—,  76  to  78 43,  44 

Civil   and   criminal — ,  79,   80 44 

Special  and  general — ,   81 44 

Exclusive  and  concurrent — ,  82,  83 44,  45 

Original  and  appellate — ,  84,  85 45 

Amount  claimed  fixes — ,  91 47 

Consent  cannot  vest — mtione  materiae,  92 47 
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JURISDICTION--Con^mMea. 

When^ — niiont  personae  may  be  waived,  93 48 

What  fomm  liaa — ^to  settle  conflict  of  privileges,  126 33 

Territorial  limits  of— ,  129 85 

— of  principal  and  incidental  demands,  164 17 

Exception  to—,  322 24* 

is  declinatory,  335 3Q 

— ^when  compensation  is  basis  of  suit,  372 285 

— ^when  suit  is  in  reocmvention,  376 28? 

— ^when  party  called  in  wairanty,  384 3^ 

JUROR  (See  Jury) 

When — may  be  punished  by  judge,  183 85 

Challenge  of — ^because  not  qualified  elector,  506 3S8 

for  other  causes,  607 9S 

for  crime,  508 ^ 

Examination  of  challenged — ,  609 SO 

Ruling  of  judge  on  challenge  of — ,  510 30 

exception  thereto,  611 10 

Number  of  peremptory  challenges  of — ,  512,  513 SO 

Talesmen  to  complete  ntunber  of — ,  514 STO 

Oath,  of — and  foreman,  515 370 

Proceeding  where — falls  sick  pending  delivery  of  verdict,  530. .  J7T 

where — dies  after  voting,  531 J7S 

JURY  (See  Juror) 

When — assess  damages  in  judgment  by  default,  313 %Q 

Selection  of — controlled  by  special  laws,  493 39 

When  trial  by — allowed,  494 39 

not  after  case  fixed  for  trial,  495 3$2 

How — is  drawn,  496 3$| 

Selection  and  listing  of — ,  497 SH 

— must  be  drawn  for  each  case,  except  drawing  waived,  498. ..  3W 

How — is  called  and  sworn,  499 K4 

Challenges  of — in  general,  500 3$4 

to  array,  to  poll,  501,  502 ^g 

for  cause,  503 3^5 

Public  official  exempt  from  service  on — ,  505 S© 
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JURY— Conhnwed. 

PAGE. 

Mode  of  trial  before — ,  515 371 

Charge  of  judge  to—,  616 371 

exceptions  to  charge,  written  charge,  517 372 

Verdict  of—  518 372 

may  be  special  or  general,  519 373 

— may  always  render  general  verdict,  520 373 

Special  verdict,  new  trial,  521 37J^ 

Form  of  general  verdict  of — ,  522 374 

Costs  follow  judgment  based  on  general  verdict  of — ,  523. . . .  375 

Form  of  special  verdict  of — ,  524 , 375 

Foreman  must  sign  verdict  of — ,  525 375 

Polling  of—,  526 376 

Xumber  necessary  for  verdict,  527 376 

Form  of  verdict  of — may  be  corrected,  528 376 

Sealed  verdict  of—,  529 377 

Plaintiff  may  discontinue  up  to  withdrawal  of — ^  532 377' 

After  general  verdict  of — ^judgment  must  be  rendered  within 

three  days,  541 389 

Where  verdict  is  special,  court  may  take  time  to  consider,  542. .  389 
Ko — in  summary  cases,  except  where  right  to  office  involved, 

757 591 

nor  in  probate  cases,  1036 768 


JUSTICE  OF  THE  PEACE  (See  Constable,  Demands) 

— may  issue  commissions  to  take  testimony,  138,  425, 1156. . . . 

90,  325  et  seq.,  805 

Demands  before — ^may  be  oral,  139 99 

— may  administer  oath  for  arrest,  etc.,  216 133 

— may  take  declaration  of  sick  juror  how  he  voted,  530 377 

— has  jurisdiction  in  civil  and  criminal  matters,  1060 775 

Exclusive  original  jurisdiction  of — ,  1061 775 

How  jurisdiction  of — is  fixed,  1062 776 

Extent  of  jurisdiction  of—,  1063,  1064 776 

— may  employ  sheriff  to  execute  orders,  etc.,  1065 776 

jurisdiction  of — ratione  materiae  et  personae,  1066  to  1069 ....  777 

Territorial  limits  of  jurisdiction  of — ,  1070 778 

When  no  app^l  lies  from  judgment  of — ,  1071 778 

Recusation  of—,  1072 779 
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JUSTICE  OF  THE  PEACE— Can^t/it/c^. 

Proceedings  before — are  verbal,  1073 7h 

Record  which — must  keep,  1074 TTi 

Mode  of  proceeding  before — y  1075  to  1077 T?. 

Citation,  service,  etc^  in  courts  of — ^  1078 > 

on  mariners,  1079 > 

Return  of  constable  on  service,  1080 T«^ 

Constable  is  witness  to  return,  1081 T*: 

When  answer  must  be  filed,  1082 T"f 

Answer  must  be  recorded,  1083 TT. 

Trial,  continuance,  judgment,  etc.,  1085 

No  notice  of  judgment,  when  both  parties  present,  1086 

Parties  may  appear  in  person  or  by  counsel,  1087 T*: 

How  testimony  of  parties  may  be  taken,  1088 ?•£ 

Pleas  to  jurisdiction  ratione  materiae  and  appraisement,  10*$.  >l 

Appeal  from  judgment  of — ,  1090 %' 

Plea  of  compensation  before — ,  1091,  1092 7s' 

of  reconvention,  balance,  etc.,  in  such  case,  1093 7S 

Prior  tender  of  claim,  costs,  etc.,  in  such  case,  1094,  1095 7S 

— may  issue  conservatory  writs,  1096 7\ 

— may  order  arrest  of  debtor,  1097,  1098 7"*; 

oath,  bond,  writ,  etc,  1099  to  1115 T>6  to7v 

Attachment  in  court  of — grounds,  affidavit,  bond,  etc,  lll'>  t- 

1121 :S$  r..  "^: 

(jramishment  and  answer  in  court  of — ,  1122,  1123 7i*l.  >. 

Sequestration  before — ,  1124 y. 

Provisional  seizure  before — ,  1125 7^ 

When  agent  may  make  oath  for  conservatory  writ^,  1126 7* 

Bonding  conservatory  writs,  1127 1< 

Appeals  from  judgments  of — ,  1128  to  1138 TIH  i*  7* 

Execution  of  judgments  of — ,  1139  to  1151 T9>  :»  ^■- 

Implied  powers  of — ,  1152 ^t 

may  attach  and  fine  witnesses,  1153 ^ 

may  punish  contempts,  1154 *> 

may  appoint  curators  at  litem  for  minors  in  certain  caics. 
1155 

KEEPER 

Sheriff  may  appoint — but  is  responsible  for  him,  657 •'- 

When  constable  may  appoint — and  his  comxjensation,  114i ^*' 


i 
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LABORERS'  WAGES  (See  Exemption) 

PAGE. 

Provisional  seizure  will  issue  to  recover — ,  285 200 

LEGAL  HOLIDAYS 

No  citation  can  issue  on — ,  207 127 

What  days  are—,  207 127 

LEGATEES  (See  Sucxjession,  Acjoount) 

— ^are  entitled  to  same  action  as  ancestor,  23,  24 18 

Universal — are  bound  for  obligations  of  ancestor,  25 18 

— ^may  demand  declaration  of  heir,  whether  he  accepts  or  re- 
nounces succession,  979 744 

LESSOR 

Provisional  seizure  will  issue  to  secure  claim  of — ,  285 200 

Affidavit  of — to  obtain  provisional  seizure,  287 202 

— right  to  bond  property 207 

— may  seize  property  removed  within  fifteen  days,  288 205 

Provisional  seizure  by — in  justice  court,  1125  to  1127 793 

LESSEE 

May  bond  provisional  seizure,  287 202 

BETTERS  TESTAMENTARY 

Probate  court  issues — ,  924 724 

— may  be  demanded  by  executor,  931 728 

and  failing  to  pray  for  them  is  presumed  to  decline  trust,  931 .  728 

:i8  PENDENS 

Effect  of  plea  of—,  94 48 

Plea  of — is  declinatory  exception,  335 261 

lANDAMUS 

Courts  may  issue  writs  of — ,  788  to  790 612 

— is  order  directing  performance  of  some  specific  act,  828.  . . .  622 

To  whom — ^will  issue,  829 624 

Object  of — and  when  it  will  issue,  830 625 
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MANDAMUS— Con/mM6cr. 

When  writ  will  not  issue ^* 

.where  unavailing ^-*- 

where  remedy  is  by  appeal  (but  see  Art.  831) '^ 

to  try  right  to  office '''^- 

where  prohibition  is  proper  remedy- *^ 

where  specially  prohibited  by  law  (Act  5  E.  S.  1870) k' 

where  proper  showing  is  not   made ^ 

to  enforce  mere  contract  obligation ^' 

other  cases  in  which  it  will  not   issue 627,  ^ 

where  defendant  officer  vested  with  discretion 62i  C^ 

Writ  of — will  issue  to  compel  corporation  to  comply  wiJi  coe- 

tract  made  with  parish,  etc.  (but  see  Art,  832) 1^ 

and  generally  to  enforce  ministerial  duties  of  officers.  .^t3S4 

Trial  of  writ  is  summary  and  may  be  had  in  vacation ^ 

Issue  of — within  discretion  of  judge,  831 ^ 

even  where  there  is  other  relief,  831 ^ 

To  whom  writ  will  issue,  832 <S 

to  private  persons,  corporations  and  officers,  832,  833 *S 

When  it  will  issue  to  public  officers,  834 ^ 

when  to  corporations,  836 63? 

What  courts  issue  writ  of — ,  836 §5 

When  writ  will  issue  to  judges,  837,  838,  839 636  to  658,  IC 

when  not 639  to  It 

When  writ  lies  to  officers  exercising  quasi  judicial  functions. ..  1^ 

Recitals  of  petition  for — and  oath,  840 IC 

Order  for — is  to  perform  act  or  show  cause  why  not,  841 ^ 

Return  or  answer  to  writ  of — y  842 ft* 

Peremptory  writ  issues  where  answer  insufficient,  843 *6 

Service  of  writ — ^penalty  for  disobedience  of — ^  844 ¥^ 

How  writ  is  issued — seal  of  court,  etc.,  872 © 

Issue  of — ^by  Supreme  Court  to  complete  transcript  of  appeal 

899 -'?; 

— to  lower  judge  to  make  statement  of  facts,  900 "^ 

MANDATES  OF  COURTS  (See  Judgment) 

— have  effect  of  judgments,  540 jig 

MANDATE  OF  SUPREME  COURT 

— goes  to  lower  court  before  execution  of  judgment,  620 ^^ 
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MARRIAGE  (See  Husband,  Wife) 

PAGE. 

Wife  cannot  sue  husband,  during  existence    of — exceptions, 

105 52 

During  existence  of — ^wife  must  be  authorized  to  sue,  excep- 
tions, 106  63 

MASTERS  (See  /n  Rem,  Provisional  Seizure) 

Service  of  citation  on — of  ships  and  vessels,  199 123 

MATERIAL  MEN 

Provisional  seizure  will  lie  for  claim  of — ,  286 200 

of  ships,  etc.,  in  such  cases,  289 206 

MINORS  (See  Tutors,  Partition,  A(xx)Unt) 

When — cannot  sue  parents,  104 62 

— cannot  sue  except  through  tutors,  etc.,  108 65 

Tutors  sue  in  name  of — without  making  them  parties,  109 ....     66 

— husbands  may  sue  without  curator,  110 67 

— ^husbands  may  be  sued,  114 69 

Unrepresented  — ^may  be  sued  through  curator  ad  hoc,  116. ...     70 
— represented  by  under  tutor,  when  interest  opposed  to  tutor, 

117 74 

On©  petition  and  citation  for  several — represented  by  one  tutor, 

etc.,  182 117 

Service  of  citation  on—,  191,  194,  195 120,  121 

on  emancipated  minor,  197 121 

No  arrest  of— in  civil  matters,  unless  emancipated,  211 129 

Exception  lies  to  suit  by — without  tutor,  320 247 

May  appeal  one  year  after  majority,  593 462 

Causes  of  rescission  of  judgment  against — ,  556,  615. ..  .401,  486 

Who  appoints  tutor  for—,  944  to  946 731,  732 

All  persons  should  give  information  of  necessity  for  appoint- 
ment of  tutor  to—,  947,  948 733 

Who  may  be  tutor  of—,  949  to  953,  956,  957 733  to  736 

Opposition  to  appointment  and  trial  thereof,  954,  955 736 

No  curator  ad  bona  or  ad  litem  for — in  any  case,  958 737 

Estates  and  persons  of — placed  in  hands  of  tutor  and  under- 
tutors,   958    737 
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Tutor  will  be  appointed  to  abs^it — ^  959 T5i 

Tutor's  refusal  to  serve  and  trial  of  refusal,  960 Is 

— may  be  sued  through  tutor  ad  hoc,  964 !S 

How — ^may  compel  tutor  to  account,  999 IS 

^-even  if  emancipated  must  be  assisted  by  under  tutor,  nnks 

married,  999 T5i 

— ^may  be  arrested  when  a  public  merchant,  1115 T?* 

MINUTES  OF  COURT 
See  Clerk  of  Court) 

MIXED  ACTIONS 

What  are—,  7 I 

MORTGAGE  (See  Hypothecary  Acttion,  Executory  Pbocess,  Ow- 
siTioN^  Sale.) 

Conflict  for  priority  of — ^what  court  has  jurisdiction,  126 S* 

Certificate  of — ^must  be  read  by  sheriff,  at  judicial  saks,  678. .  SC, 

Notice  of — must  be  given  at  judicial  sales,  etc.,  679 ^ 

Rights  of  holders  of— where  mortgrage  property  is  sold,  706  U 

710 553  to  S: 

When  act  of — imports  confession  of  judgrment,  733 5fi^ 

Right  of  holder  of  such — ,  734 5© 

For  enforcement  of  mortgage,  etc.,  see  titles  noted  above. 

MOVABLES 

See  Execution,  Fierie  Faoas. 

NATURAL  OBLIGATIONS 

No  right  of  action  to  enforce — ,  17.  .  X li 

What  is  given  in  payment  of — cannot  be  recovered,  18 1^ 

NEGOTIABLE  PAPER 

See  Notes. 
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Courts  may  grant — term  for  application  of — ,  657,  658 401 

How — is  asked  for,  659 403 

When— will  be  granted,  560 403 

When  affidavit  necessary  to  obtain — ,  661 405 

When  not  necessary,  562 406 

Evidence  on—,   663 406 

Motion  for — ^must  be  tried  summarily,  765 586 

NON  SUIT 

Judgment  of — ^not  res  adjudicaia,  536 386 

Plaintiff  failing  to  appear,  defendant  may  have — ,  536 386 

NON  RESIDENTS  (See  Jurisdiction,  Domicil,  Citation,  Foreigner, 

Absentees.) 
— may  be  cited  wherever  found,  165 106 

NOTARIAL  ACTS  (See  Notary,  Executory  Process,  Confession  of 
Judgment.) 

When  copy  of — must  be  annexed  to  petition,  174 Ill 

But  service  thereof  not  necessary,  174 Ill 

NOTARIES 

— not  bound  to  produce  original  acts  in  answer  to  subpoena,  142  92 

Unless  genuineness  of  signature  is  attacked,  142 92 

Service  of  injunction  on — in  certain  cases,  306 232 

— ^may  be  imprisoned  for  refusal  to  produce  will,  937 729 

— make  inventory  of  succession  property,  975 742 

Partition  proceedings  before—,  1027,  1028 764,  765 

When — makes  supplemental  partition  proceedings,  1031 766 

NOTES 

— need  not  be  annexed  to  petition,  175 112 

But  defendant  may  have  oyer,  175 112 

No  jury  allowed  in  suit  on — ,  494 359 

Except  in  certain  case,  where  answer  made  under  oath,  494. .  360 
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NOTICE 

See  the  various  proceedings  under  their  respective  titles,  for 
the  notice  required  by  each. 

XULLITY  OF  JCDGMENT 

— may  be  demanded  in  certain  cases,  604 i't 

Even  where  no  appeal  taken,  or  time  therefor  expired,  6^4, 

611   471  4v: 

No  action  for — ^where  remedy  is  by  appeal 4T2 

Direct  action  neceBsary,  collateral  attack  not  allowed  unk:**— 

apparent  on  face  of  record 47. 

Cases  in  which  collateral  attack  permitted 472. 47^ 

When  not  permitted 474 

Who  may  sue  for — and  parties  to  suit 47^' 

Causes  for — relate  to  form  or  merits  of  proceeding,  605 kZ 

What  are  vices  of  form,  606 477 

— for  fraud  or  other  ill  practices,  etc.,  607 47? 

— may  be  demanded  from  court  of  first  instance  or  appellate 

court,   608    4n 

A\Tien — may  be  demanded,  where  case  is  on  apx>eal,  609 4?i 

— ^must  be  demanded  by  petition  and  citation,  610 46: 

— may  be  demanded  for  want  of  citation,  unless  defendan: 

present  at  execution  without  opposing,  612 4S3 

Prescription  of  action  for — on  ground  of  fraud,  etc.,  613 4^ 

Interruption  of  prescription,  etc ^<t 

When  prescription  begins  to  run,  etc 4i5 

OATH  (OR  AFFIDAVIT) 

— for  arrest  of  debtor,  214 \l\ 

— may  be  made  by  curator,  agent,  etc.,  215 IS 

Before  whom — may  be  made  and  terms  thereof,  216 ISS 

Ajfent,  etc.,  may  make — for  allj  conservatory  writs,  217 IS 

— for  attachment,  243 \'^-- 

— for  sequestration,   276    , .  ISJ 

— for  provisional  seizure,  287 2". 

"T-for  proceedings  in  rem,  291 a,^ 

— for  injunction,  304 W6 

— of  experts,  auditors  and  arbitrators,  448 33§ 

— for  continuance  of  cause,  465,  466 344^  345 


GENERAL  INDEX.  929 

OATH — Continued, 

PAGE. 

— for  jurors,  514 370 

— for  new  trial,  561 405 

When — not  necessary  for  new  trial,  562 400 

— of  appraisers  and  umpire  administered  by  sheriff,  673,  674, 

770   536,  600 

— of  principal  or  agent  to  obtain  conservatory  writa  in  justice 

court,  1125,  1126 793 

OBLIGATION 

• 

An — arises  at  moment  of  contracting,  14 6 

but  right  of  action  does  not,  14 6 

No  right  of  action  to  enforce  a  natural — ,  17 15 

nor  illegal  or  immoral — ,  19 16 

Actions  arising  from — are  transmissable,  22 18* 

OFFENSES  (See  Quasi  Offenses) 

— give  rise  to  personal  actions,  31 20 

OFFICERS 

When  capias  will  issue  against,  730 562 

OFFICERS  OF  COURT  (See  Jidge,  Court,  Clerk,  Sheriff,  Cox- 
stable) 

When — may  be  punished  by  judge,  133 , 88 

Who  are—,  758 592 

Appointments  of — and  terms  of  office,  759 593 

OFFICIAL  BONDS 

Jurisdiction  of  suits  on — ,  165 106 

OPPOSITION 

See  the  various  proceedings,  under  their  respective  titles 
Where — may  be  made,  as  Accounts,  Tutors,  Successions,  etc. 
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OPPOSITION  OF  THIRD  PERSONS   (See  IxciraaTAL  Demasm. 
Intervention) 

f»BL 

Incidental  demands  in — ,  364 fei 

Definition  of — and  when  allowed,  395 SOS 

— to  claim  ownership  or  assert  privilec^  396 307 

Forum  for—,  397 m 

Proceedings  when — is  to  assert  ownership,  398 SDI 

— may  be  accompanied  hj  injunction  of  sale,  399 SI'* 

Rights  of  parties  to — ^where  it  is  not  acoompanied  by  injime- 

tion,  400 310 

Sheriff  holds  proceeds,  when — sets  up  privilege,  401 311 

Order  of  payment  between — and  seizin^^  auditor,  402 31f 

Priority  where — based  on  general  mortgase,  costs,  403 311 

ORDER  OF  APPEAL 
See  Appeal  No.  1. 

ORDER  OF  COURT  (See  Courts,  Judgment,  Judge) 

— has  effect  of  judgment,  540 3s& 

ORDINARY  PROCEEDINGS 

What  are—,  97,  98 5f^ 

OWNER  (See  Opposition  of  Third  Persons,  In  Rem) 

— of  undivided  and  limited  interest  may  briu^  petitory  actiem, 

45 26 

— ^may  bring  possessory  action,  46,  47 ^ 

— may  assert  title  by  third  opposition,  896 ST 

OYER 

Acts  under  private  signature,  must  be  produced  on  prayer 

for—,  320,  321 12 

Exception  and  prayer  for — ,  320,  321 34; 

PARAPHERNAL  PROPERTY 

Wife  may  sue  to  recover — ,  107 ^ 
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PARENTS 

PAOK. 

When — cannot  be  sued  by  children,  104 62 

PARISH  COURTS 

Jurisdiction  of— ,  127, 128 84,85 

PARTIES  TO  SUITS  (See  Dependant,  OpposmoN  of  Third  Peb- 
soNs,  Intervention,  Warrantor,  Garnishee) 

Plaintiff  and  defendant  are—,  99,  100 60,  51 

Warrantors,  interveners,  third  opponents  are  incidental,  101. .     51 

Garnishees  in  attachment  are — ,  246 156 

how  made— ,  250,  251,  252 164,  165 

Garnishees  under  Fierie  Facias  are  not  (Marqueze  vs.  LeBlane, 
29  A.  194) 

Who  may  not  sue,  102 51 

What  does  not  disqualify—,  103 62 

Minors  cannot  be — against  parents,  104 , 62 

How  heirs  are  made — ,  120 76 

Making — in  Supreme  Court,  903 712 

PARTITION 

Where  suit  for — of  immovable  instituted,  165 105 

— ^must  be  made  judicially,  where  minor  interestud,  1020 763 

likewise  where  all  are  majors,  and  one  objects,  1021 763 

When— is  made,  1022 763 

Right  to—,  1023 764 

Mode  of  obtaining—,  1024 764 

Citation  of  co-heir  in — ,  1025 764 

Service  of  citation  in  different  parishes,  1026 764 

Decree  of—,  1027 764 

Proceedings  before  notary,  1028 765 

Homologation  of  proceedings,  1029 765 

Opposition  to  homologation,  1030 766 

Supplemental—,  1031 766 

Confirmation  of—,  1032 76ft 

PARTNERSHIP 

See  CoMMERaAL  Pirm. 
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PAYMENT  (See  Tenmr,  Heibs) 

PAfiL 

— of  nat^iTftl  obligation,  does  not  grive  H^t  of  action,  18 15 

nor  of  illeg:al  or  inmioral  obligation,  19 W 

— of  mortgage  debt  by  third  person,  abates  hypothecary  action, 

74 « 

Order  of  between  seizing  creditor  and   third  opponent,  402, 

403    312,  S13 

—by  sheriff  of  proceeds  of  judicial  sales,  704,  706,  707. . .  .553, 554 
Duty  of  sheriff  to  make — of  funds  collected  by  him  as  oflker, 

766,  767   5^  5II 

— of  claims  against  successions — See  Successions. 

PEREMPTORY  EXCEPTIONS 

Definition  of—,  343 2W 

— relating  to  form  of  action,  must  be  pleaded  in  limine,  344..  2^ 
— founded  in  law,  when  pleaded,  345,  346 271 

PERSONAL  ACTIONS  (See  Domicile) 

Definition  of — ,  3 2 

Against  whom— lie,  26,  27 W 

Grounds  of—,   28 tt 

— arise  from  contracts  (29),  qriasi  contracts  (30),  offenses  (31), 

quasi  offenses  (32) 20 

Divisions  of — arising  from  contracts,  33 ^ 

when  direct  (34),  when  equitable  (35) J^ 

Direct — as  distinguished  from  contrary,   36 21 

when   it   arises,   37 21 

When  contrary — arises,  38 « 

— to  enforce  synallagmatic  contract,  39 2f 

— lie  against  heirs,  40 22 

— must  be  brought  at  dwnicil  of  defendant,  162 lon 

When — may  be  brought  elsewhere,  164,  165 104^  106 

PETITION  (See  Citation,  Clerk,  Sheriff) 

What  is  a—,  170,  171 lf» 

Requisites  of — ,  172 !(§ 

Object  demanded  by — ^must  be  stated  with  certainty,  173 111 

Authentic  copies  of  public  acts  must  be  annexed  to — ,  174 Ill 

Acts  tinder  private  signature  need  not  be  annexed  to,  175 112 
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but  must  be  produced  on  demand  of  defendant,  175 112 

exception  and  prayer  for  oyer,  320,  321 247 

— and  annexed  documents  must  be  filed  with  clerk,  176. .....  112 

Clerks  must  indorse  day,  month  and  year  received,  176 112 

Waiver  of  service  of  copy  of — ,  177 113 

and  clerk  shall  not  charge  where  service  waived,  177 113 

Copy  of— and  citation  must  be  served  on  defendant,  178. .. .  113 

one  for  each  defendant,  181 116 

When  one  copy  of — and  citation,  will  suffice  for  several  de- 
fendants, 182 117 

Clerk  sends  copy  of  petition  and  citation  to  sheriff,  183 117 

How  service  is  made  where  defendants  live  in  other  parishes, 

184 117 

Indorsement  and  service  by  sheriff,  185, 186 118 

— may  be  required  to  accompany  writ  of  possession,  631 496 

For  service  of  petition  and  citation  under  the  varying  conditions- 
see  Citation,  Attachment,  Absentee,  Appeal  No.  9. 


PETITORY  ACTIONS 

Definition  of — ,  5 3 

— must  be  brought  against  possessor  of  immovables,  43 23 

Plaintiff  in — must  make  out  title,  44 24 

— may  be  brought  by  owner  of  whole  or  part  of  immovable, 

45 26 

Bringing  of — waives  possessory  action,  54 31 

— cannot  be  cumulated  with  possessory,  exception,  65 81 

but  may  follow  possessory  action,  56 32 

Consent  to  cumulate  possessory,  with — is  renunciation  of  form- 
er, 57   82 


PLEDGE 

Property  held  in — ^may  be  provisionally  seized,  284 199 

POSSESSION 

— as  basis  for  possessory  action,  49 29 
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When — will  issue  and  purpose  thereof,  630 ^ 

Documents  which  accompany — ,  631 ^ 

How— is  executed,  632 ^ 

When  defendant  will  be  considered  as  having:  complied  with—, 

633 417 

How — is  executed  where  it  is  for  delivery  of  specific  object, 

634 4i: 

Procedure  where  defendant  conceals  and  refuses  to  deliver  it, 

635 497 

POSSESSORY  ACTION 

Definition  of — ,  6 % 

Who  may  bring  the — ^  46 ?7 

owner,  usufructuary  (47),  tenants,  etc.  (48) 38 

Requisites  for — ,  49 29 

What  plaintiff  in — must  prove,  53 51 

— ^waived  by  bringing  petitory  action,  54 31 

— shall  not  be  cumulated  with  petitory  action,  exception,  55. ..  31 

— ^may  be  followed  by  petitory  action,  56 32 

Consent  to  cumulate — ^with    petitory    works     renunciation  of 

former,  57 35 

Judge  may  order  sequestration  of  property  in — ,  58 33 

— is  prescribed  in  one  year,  59 32 

— does  not  lie  for  movables,  60 £ 

PREMATUEITY  OF  DEMAND 

On  exception — works  dismissal  of  suit,  158 99 

PRESCRIPTION  (See  Appeal,  Nuluty  of  Judgment,  Mixor.  Jew- 
MENT,  Absentees.) 

— of  action,  governed  by  lex  fori,  13 5 

— of  one  year  for  possessory  actions,  59 3? 

— of  action  by  absent  defendant  against  plaintiff  in  attach- 
ment is  two  years,  267 ISJ 

— of  one  year  against  surety  in  attachment  of  absentee's  prop- 
erty, 268 ISS 

Plea  of — may  be  made  in  Supreme  Oourt,  902 7^15 
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See  Demands.) 

PRIVILEGES 

Conflict  of — in  what  forum  adjusted,  126 83 

Holder  of — ^may  enjoin  sheriff  from  paying  seizing  creditor, 

300 224 

Injunction  and  ooncurso  to  fix  rank  of — ,  301 224 

Third  opposition   to  enforce — how  made,  etc.,  396,  401  to 

403 307,  311  to  3lS 

Sheriff  making  judicial  sales,  must  read  certificate  of —  on 

property,  678 537 

and  sale  is  made  subject  to — ,  679 538 

Purchaser  may  retain  amount  to  pay — ,  683 541 

No  adjudication,  where  bid  not  sufficient  to  pay — ,  684. . . .  542 

not,  however,  where — outranked  by  seizing  creditor,  685..  543 
Right  of  privilege  creditor,  where  debt  due  in  installments, 

686 543 

When  seizures  under  fi  fa  confer,  722 559 

and  rank  in  order  of  levy,  723 559 

Signature  and  attachment  give  no  privilege  until  judgment  and 

seizure,  724  560 

but  executory  process  and  in  proceeding  in  rem  confer  same 

privilege  as  seizure  under  fi  fa,  725 560 

PROBATE  COURTS 

For  what — are  established,  921 722 

Why  so  called,  922 724 

Who  are  judges  of—,  923 724 

Powers  of—,  924 724 

Limits  of  jurisdiction  of — ,  925 726 

Procedure  of,  926   726 

—may  make  rules,  927,   1040 726,  769 

Other  powers  of—,  983 746 

Citation  in—,  1033 767 

No  jury  in—,  1036 768 

— may  issue  conservatory  process,  punish  for  contempt,  etc., 

1037 768 

— may  call  meetings  of  creditors  of  successions,  1038 769 

Homologation  of  such  proceedings,  1039 769 
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What  orders — cannot  make,  1041 769 

Testimony  before — to  be  taken  in  writing,  1042 770 

Appeals,  new  tiials,  etc.,  in — as  in  other  courts,  1043 770 

Pleadings,  orders,  duties  of  officers  in — as  in  other  courts, 

1044  to  1052 771,  772 

Payment  of  privileged  claims  in — ,  1053 772 

of  ordinary  claims,  1054 772 

Proceeding  when  curator,  etc.,  reports  no  funds  on  hand,  1055, 

1056 773 

When  execution  will  issue,  1057 773 

When   distringas   will    issue,    1058 774 

Ko  suspensive  appeal  from  appointment  or  removal  of  tutor, 

1059    774 

PROCEEDINGS  (See  Summary  Proceedings,  Suits.) 

What  are  ordinary,—  98,  146 50,  93 

What  are  executory—,  63,  98,  732 37,  50,  562 

What  are  summary—,  98,  146 50,  93 

PROCEEDINGS  IN  REM 
See  In  Rem, 

PROCES  VERBAL 

What — of  probate  of  will  should  recite,  942 730 

PROHIBITION— WRIT  OF 

Courts  may  issue—,  788  to  790 612 

— is  order  forbidding  further  proceeding  in  suit,  828 623 

— issues,  when  inferior  judge  exceeds  his  jurisdiction,  845, 

849 643,  650 

Is  not  a  writ  of  right 644 

When  will  not  issue 645  to  647 

When  will  issue .647  to  649 

— issues  from  appellate  court  in  name  of  state,  846 644 

Mode  of  obtaining — ,  847 649 

Affidavit  necessary,  848 650 

Duty  and  return  of  judge  to  whom  issued,  850,  851 651 
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Disobedience  punished  as  contempt^  852 651 

Where  execution  has  issued — goes  to  judge  and  creditor  in 

execution,  853 651 

and  creditor  in  execution,  may  reply  to  order,  854 652 

PKOVISIONAL  SEIZURE 

When— will  issue,  284,  285 199,  200 

Affidavit  foiv-and  lessees  right  to  bond,  287 202 

Intervenor's  right  to  bond 207 

Plaintiff  may  bond 207 

— ^may  issue  against  property  in  hands  of  third  person,  removed 

within  fifteen  days,  288 205 

— of  ships,  vessels,  etc.,  289 206 

Bonding  in  such  cases,  289 206 

Defendant  or  int^rvenor  may  bond,  289 206,  207 

— ^in  proceedings  in  rem,  against  thing  lost  or  abandoned,  290.  208 

Petition,  oath,  prayer,  etc.,  order,  291,  292 209 

Advertisement  of  notice  to  appear,  293 209 

Advertisement  for  absent  owner,  294 210 

No  bond  necessary  to  obtain  writ  of — ,  295 210 

— in  justice  of  the  peace  court,  1125 793 

Who  may  make  affidavit — ,  agent  etc.,  1126 793 

Defendant  may  bond  property,  1127 793 

PURCHASER  AT  JUDICIAL  SALES 

See  Sales,  Execution,  Hypothecaby  Action,  Eviction. 

QUASI  CONTRACTS 

— are  grounds  for  personal  actions,  30 20 

QUASI  OFFENSES 

— are  grounds  for  personal  actions,  30 20 

QVO  WARRANTO 

— is  order  to  prevent  a  usurpation,  828 623 

To  whom  writ  of — ^may  be  directed,  867 667 

When  writ  will  issue,  868 657 
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Who  may  obtain  writ — answer,  869 6^ 

Penalty  for  failure  to  answer,  870 €» 

Trial  is  summary,  871 6^ 

When  writ  will  not  issue,  873 *^* 

REAL  ACTIONS  (See  Hypothecary  Actions) 

Definition  of — ,  4 5 

Against  whom — ^lie,  41 £ 

— lie  against  res,  42 iJ 

Heirs  and  executor  must  be  joined  in — ,  123 ^ 

— may  be  instituted  at  domicile  of  defendant  or  sitns  of  prop- 
erty,  163    ^ 

REAL  TENDER 
See  Tender. 

RECEIVERS 

Suits  against — continue  in  their  name  after  their  disdiaifc, 
120 :« 

RECONVENTION 

— is  an  incidental  demand,  362,  363 2Si  25 

Definition  of— ,  874 ^ 

Where  plaintiff  resides  in  parish — ^must   be   connected  with 

main  action,  375 2^^ 

if  not  so  connected,  must  be  brought  as  principal  demand  at 

plaintiff's  domicile,  376 2^ 

and — for  any  cause,  where  plaintiff  resides  elsewhere,  375..  ^' 
Demand  in — may  be  pleaded  in  exception  or  in  answer,  377. .  2S 
or  as  separate  demand  and  plaintiff  cannot  except  to  want  d 
domicil,   377 ifl 

RECORD 

— which  sheriff  and  clerk  must  make  of  judicial  sales  of  real 

property,  696,  697 55^ 

Sheriff  must  keep — of  all  sales  made  on  seizures,  699 521 
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Books  of — which  clerk  must  keep,  775 607 

—of  cases,  776 607 

— of  minutes  of  court,  777 60ft 

All  records  must  he  indexed,  and  be  open  for  inspection,  696, 

697,  778  550,  60^ 

Clerk  of  Supreme  Court  must  make — of  all  judgments  and 
orders,  910 717 

RECOVERY 

Ko — of  payment  of  natural  obligation,  18 IS 

Nor  of  inmioral  or  illegal  obligation,  19 16 

RECUSATION 

• 

Definition  of—,  337 263 

Causes  foi^,  338,  339 263  to  268 

in  contested  election  casee 265 

Judge  cannot  decide  his  own  plea  for — 265,  26^ 

Service  of  rule  for — 268 

Appeal  from  judgment  on — 265 

When  judge  may  recuse  himself,  340 26^ 

— of  district  judge  not  reviewable  by  another 266 

No  collateral  attack  on  capacity  of  judge  ad  hoc 267 

Who  has  full  power  to  act,  when  his  acts  are  valid 268 

Trial  of  cases  where  judge  is  recused,  341,  342 269 

must  be  within  nine  months  after 266 

REPLICATION  OR  REJOINDER 

To  answer — ^not  permitted,  averments  considered  denied,  329. .  256 

^ES  ADJUDICATA 

Judgment  of  non-suit  is  not — ,  536 386 

Definitive  judgments  are  such  as  have  force  of — ,  539 388 

When  judgment  of  another  court  has  force  of — executory  process 

will  issue,  746 578 

When  injunction  will  issue  against  judgments,  alleged  not  to 

have  force  of—,  748 580 

When  judgments  of  justice  of  peace  have  force  of — ,  1133. .  796 
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RESCISSION  OF  JUDGMENTS 

MS 

— on  donand  of  abeentoe,  6X4 ^ 

of  minor,  615  ^ 

— must  be  demanded  by  petition  and  dtatiooy  61€ ^ 

RETURN  DAY  OF  APPEAL 
See  Appeal  No.  6. 

RETURN  OF  SERVICE 

Sec  Cttatiox,  Sheriff,  Constable,  Sebvice  op  Cttatios,  Ca«]& 
SIGNS  TO  Take  Testimony,  Fierie  Faciat,  Habeas  Corpn 

REVENDICATION 

Demand  in^— not  ground  for  possessory  action,  52 ^ 

Where  actions  for — of  real  property  instituted,  163 1^ 

— Js  an  incidental  demand,  362,  363 2^^ 

REGISTER  OF  WILLS  (of  New  Orleans) 

— Shall  make  inventories  and  sales  of  suocessioD  property, 
1046    ^ 

REHEAKING  in  SUPREME  COURT 

— granted  absentee,  where  absence  unavoidable,  893 ^ 

Wlien — ^mnst  be  asked  for,  911 '' 

How — obtained,  912    ^ 

Argument  for,  etc.,  913,  914 ^ 

RELATIONSHIP 

— within  fourth  degree,  is  cause  tor  recusation^  338 ^ 

i?£^.V— PROCEEDINGS  IN 
See  In  Rem, 

REMISSION  OF  DEBT 

Effect  of — ^when  made  to  give  jurisdiction,  91 


8nd  where  one  demands  less  than  is  due,  156. 


5. 
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KEMOVAL 
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See  the  respective  titles  of  the  Tarious  officers,  etc.,  who  may  be 
removed,  e.  g..  Tutors^  Executors^  Sheriffs,  etc. 

RENU.NCIATION 

See  Heir — Succession. 

^PETITION 

Action  of — to  recover  what  has  been  paid  in  error,  18 15 

I[GHT  OF  ACTION 

When — arises,  14 6 

When — ceases,   16    15- 

No — to  enforce  natmral  obligaticm,  17 15 

noi  illegal  or  unvsiial  obligation,  19 16- 

— ^may  be  used  as  exception,  20 17 

Legatees,  vendees,  etc.,  have  same — as  testator,  etc.,  23^  24. . . .     18 

una —  lies  against  them  to  same  extent,  26 18 

Plaintiff  claiming  title  has — against  mere  possessor  of  immov- 
able, 43 , 2a 

Owner  of  undivided  or  limited  interest  in  immovable  has — to 

recover,  45 26 

Who  has — to  retain  possession  of  immovable,  46,  47, .     .  .27,  28 
— of  wife  to  recover  dotal  and  paraphernal  property,  107. ...     64 

Heirs  have — against  debtor  of  ancestor,  113 68 

Failure  to  call  in  warranty,  does  not  destroy — ,  388 297 

JULES 

Courts  may  make — ,  146 9S 

Probate  Court  may  make,  927, 1040 726,  769 

JAILORS  (See  Citation) 

Provisional  seizure  will  issue  for  claims  of — ,  285 200 

against  ships,  vessels,  etc.,  289 206 

bonding  writ  in  such  cases,  289 206 
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SALE-^TUDICIAL 

riffi 

— pendente  lite  of  perishable  property  seized  under  attach- 
ment, 261 1~ 

Sequestered  or  provisionally  seized ^-^ 

Judgment  debtor  may  prevent — ^by  payment  of  debt,  663 i^ 

— is  made  at  seat  of  justice,  664 #.535 

In  Ihe  country  may  be  made  on  plantation,  if  debtor  requires 

it,  665 5S 

and  notice  must  be  given  of  it  in  advertiaement,  665 331 

animals  and  utensils  attached  to  plantation  must  be  soM 

where  seized,  666 538 

— advertised  three  days  after  notice  to  debtor,  667 5?1 

Advertisement  need  be  in  English  only,  668 311 

But  see  acts  following  article  and  appendix. 

Advertisement  must  be  in  official  journal,  669 5SS 

But  see  acts  on  p.  532  and  appendix. 

Ten  days'  advertisement  for  movables,  670 5S 

thirty  days  for  steamboats,  ships  and  immovables,  670 533 

Appointment  of  appraisers  and  innpire,  671 5S 

^.vhere  parties  fail  to  appoint,  sheriff  does,  672 ^ 

oath  of  appraisers,  of  umpire,  673,  674 331 

report  of  appraisers,  675 5^ 

must  be  minute,  676 ST 

Ciying  of  property  at — by  sheriff,  677 537 

^ifongage  and  conveyance  certificates  must  be  read  at — ^  67?. .  SIT 

— ie  made  subject  to  privileges  and  mortgages,  679 3£ 

and  purchaser  must  pay  excess  of  bid  to  sheriff,  679 5^ 

Pro^ierty  at — ^must  bring  two-thirds  of  appraisement,  6^ 53 

if  not  must  be  resold,  ten  days  for  movables  and  fifteen  davs 

for  immovables,  680 53 

and — is  then  made  on  twelve-month  credit  for  what  it  wiH 

brmg,  681,  682 540,  3il 

Purchafjer  gives  bond  for  surplus  of  bid  ov^r  mortgages,  etc, 

683 ,....542 

and  if  bid  insufficient  to  discharge  mortgages,  etc  there 

is  no  sale,  684 5^ 

But  bid  need  only  suffice  to  pay  privileges  superior  to 

that  of  seizing  creditor,  685 54S 

— of  i»roperty  where  all  installments  due  creditor  have  not  ma- 
tured. 686   543 

Purchaser  of  a  property  at— buys  subject  to  resX  charges,  6ST.  M4 
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Judgment  creditor  and  debtor  may  bid  at — ,  688 545 

Where  .adjudicate  refuses  to  take  property,  sheriff  sells  it 

again,  CS9 545 

But  udjudicatipn  must  be. to.  another  person,  689 545 

Adjudication  at — ^transfers  all  rights  to  property,  690 547 

Sheriff  or  successor  i^^es  act  of  sale,  691 548 

What  act  must  contain,  692,  693,  694 548,  549 

Want  of  formalities  in  act  does  not  invalidate — .  695. .. .  549 

■   •    •  •      «  ^ 

Sheriff  must  record  act  in  mortgage  and  conveyance  office, 

696,  697 550 

Kecorded  act  makes  proof  of  contentsi,  and  certified  copy 

must  be  received  in  evidence,  698. 550 

Sheriff  must  keep  record  of  all — ,  699 551 

Return  of  sheriff  on  writ,  its  duration,  and  effect  of  injimction, 

700 65;l 

Betum  of  sheriff  on  writ  where  sale  is  made,  701 552 

Becitals  of  return,  702 552 

How  sheriff  disposes  of  bond,  where — made  on  credit,  703 ....  552 
If — ^made  for  cash,  sheriff  pays  funds  to  seizing  creditor,  704. .  552 

if  on  credit,  notes  must  be  delivered  to  creditor,  705 553 

Where  mortgages  prime  creditor,  he  receiver  surplus  only, 

706 553 

Where  seizing  creditor  primes,  purchaser  pays  surplus  to  mort- 
gagee, 707   554 

and  where  bid  leaves  no  surplus,  mortgages  subsequent  to 

seizing  creditor  released,  708 554 

Mortgages  anterior  to  seizing  creditor  may  be  enforced  against 

purchaser  by  hypothecary  action,  709 555 

When  purchaser  at — ^may  retain  price  to  meet  general  mort- 

gagtes,  710 555 

Evicted  purchaser  at — ^may  recover  from  execution  debtor  or 

creditor,  711 555 

Judgment  creditor  may  recover  from  debtor,  amount  paid 

evicted  purchaser,  712 556 

When  purchaser — evicted  by  hypothecary  action  may  recover 

only  from  debtor,  713 556 

but  purchaser  loses  redress  unleds  he  gives  debtor  notice  of 

action,  714 556 

When  purchaser  may  demand  discussion  of  debtor's  property, 
715 556 
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Wlien  property  sold  on  twdve  montfas  eredit,  hood  most  be  d^ 

liTered  to  seiniii:  creditw,  716 551 

Proceedings  in — on  credit,  wbest  there  is  more  than  one  jvd^ 

ment  creditor,  717 SST 

When  property  is  sold  subject  to  mort^acpe,  purchaser  on  crofit 

giTes  bond  only  for  smx^ns,  718 S£ 

If  bond  not  paid  at  maturity,  exeention  issses  against  pv^ 

chaser  and  surety,  719,  730 558,  S» 

Recitals  of  /I.  fa.  in  sndi  ease,  721 53 

Privilege  of  seising  creditor,  722 5ft 

—of  succession  property  \o  pay  debts,  MO ^ 

Where  claims  not  due,  Wl,  992 79 

— on  fieri  factae  from  justice  of  the  peace,  1143  ei  seq. .  .799  to  9@1 

SEAMEN 

See  Citation,  Sailors. 

SEIZURE 

See  Execution,  Fierie  Facias,  Judgment,  Sal£,  Wbii  gf  Posses- 
sion, Distringas. 

SEQUESTRATION 

— of  immovable  may  be  ordered  in  possessory  action,  58 ^ 

Affidavit  for — may  be  made  by  agent,  217 ^ 

When  affidavit  for — ^may  be  made  by  agent,  217 IS 

— issues  before  filing  of  petition,  237 110 

Definition  of—,  269,  270 183,135 

What  subject  to—,  271,  272 185, 1» 

When  judicial — ^will  be  ordered,  273 1S& 

Court  may  order — ex-officio,  where  ownership  of  property  is  in 

dispute,  274 198 

Grounds  for—,  276 1» 

Affidavit  and  bond  for,  276 195 

Amount  of  bond  for— ,  277 Ill 

Bond  for — ^not  required,  where  defendant  has  failed,  278 IW 

Bonding — ^by  defendant  or  plaintiff,  279 IW 

by  intervenor IM 
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Plaintiff  may  object  to  insufficiency  of  surety  on  release  bond, 
279 191 

Liability  of  sheriff  in  such  case,  279 191 

Terms  of  release  bond,  280,  281 197 

Sheriff's  return  and  inventory,  282 197 

his  administration,  283 198 

Perishable  property  sequestered  may  be  sold  pendente  lite. .. .  827 

— in  execution  of  writ  of  possession,  635 497 

— gives  no  privilege  until  plaintiff  has  judgment,  724 660 

— may  be  ordered  by  justice  of  the  peace,  1124 792 

Agent  or  plaintiff  may  make  affidavit    for — ^before  justice, 

1126 793 

Defendant  may  give  release  bond,  1127 i  793 

SERVICE  (See  Citation) 

— of  copy  of  notarial  act  annexed  to  petition,  not  necessary. .  Ill 

Who  may  waive — of  petition  and  citation,  197 113 

—of  petition  and  citation,  how  made 118 

Personal— how  made,  lB7,   188,  190 118,   120 

—at  domicile,  how  made,  189, 190 118  to  120 

— on  defendant  who  is  8u%  juris 190 

who  is  not  sui  juris,  191 120 

on  married  woman  divorced  or  separated  from  bed  and 

board,  193 120 

not  separated,  193 120 

on  minor,  interdicts  >>r  absentees  through  tutor,  194 121 

How  made  when  not  represented  by  tutor  or  curator,  196. .  121 

on  absentee,  made  on  attorney,  196 121 

on  emancipated  minor,  193 121 

on  corporation,  public  or  private,  198 122 

on  commercial  firms  or  banks,  199 123 

on  captains  or  masters  of  ships,  199 123 

on  garnishees,  must  be  personal,  246 167 

— of  writ  of  sequestration,  282 197 

of  injunction,  805  232 

on  notaries  in  certain  cases,  306 232 

of  interrogatories,  when  necessary,  426,  427 326 

when  not  necessary,  428 326 

Where  party  is  absent,  429 329 
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?kSL 

of  citation  of  aiqpeal  (See  Appeal,  No,  9). 

of  hahe<u  corpus,  made  by  and  to  whom,  803 615 

of  petition  and  citation  by  constable,  1078  to  1080 780 

SET  OFF 

See  Compensation. 

SHERIFF 

See  the  various  writs  and  proceedings  under  their  respective  titH 
which  the  sherifF  executes,  for  his  duties,  in  connectioa  witk 
them,  e,  g. 

Absentees^  Answer,  Appeal  No.  9  (citation  of  apjieal)  Ap^wat- 
menty  Arrest  of  Debtor,  Attachment. 

Bonds. 

Capias  ad  Satisfaciendumi,  Citation,  Ck)roners. 

Damages,  Distringas,  Domicile. 

Execution  of  Judgments,  Executory  Process,  Exemptions  from 
Seizure. 

Fierie  Faciaa,  Fines  of  Court,  Forthcoming  Bond. 

Garnishee,  (xamishment. 

Habeas  Corpus,  Homesteads. 

Injunction,  In  Rem,  Interdicts,  Intervenor,  Inventory. 

Judgment. 

Keeper. 

Officers,  Officers  of  Court,  Opposition  of  Tliird  Persons. 

Petition,  Possession— Writ  of.  Privileges,  Probate  Courts,  Prohibi- 
tion— ^Writ  of.  Provisional  Seizure. 

Quo  Warranto, 

Becord. 

Sale — Judicial,  Sequestration,  Service. 

— collects  and  is  responsible  for  fines  imposed  by  court,  132..    86 

Courts  may  fine — ^and  deputies  for  failure,  etc.,  to  obey  legal 
orders,  133 gg 

—cannot  charge  for  service  of  feitation,  where  it  is  waived, 
;     177 113 

Service  and  return  of  citation  by — ,  185,  186 US 

How  service  of  citation  is  made  by — ,  187 US 

personal,  188 j^g 
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at  domicile,  189 118 

When  defendant  sui  juris,  190 —  .  120 

When  defendant  not  sui  juris,  191 120 

on  married  women,  192 .120 

where  divorced  or  separated,  193 .120 

on  tutor  or  curator,  194 .121 

on  special  tutor,  195 . . . . , 121 

on  agent  or  attorney  in  fact,  196. 121 

on  emancipated  minor,  197 121 

on  corporations,  hanks,  commercial  firms,  etc.,  198. . . , 122 

on  captain  or  master  of  ship,  199 123 

Eetum  of— on  citation,  200 123 

where  service  was  at  domicile,  201 124 

where  on  corporations,  hanks,  etc.,  202 124 

Eecitals  of  return,  203 124 

— ^must  return  original  citation  to  clerk,  204. .;.... 124 

Liability  of — for  failure  to  serve  or  make  return,  205 125 

Hetums  security  for  arrest  to  clerk,  225 136 

creditor  has  twenty  days  to  except  to  surety,  226 137 

delay  allowed  where  surety  resides  in  another  parish,  228...  137 

rule  on — ^to  make  him  personally  liable,  227. 137 

when — liable  personally,  229 137 

Duty  of — ^where  surety  surrenders  debtor,  230  to  234.  .137  to  139 

— ^must  post  citation  for  absentee  defendant,  253,  254 165 

and  keeps  petition  in  such  case,  255 166 

Seizure  by — in  attachment  proceedings,  256 167 

Possession  of — ^and  inventory  in  such  cases,  257 167 

Duties  of — ^where  attachment  released  on  bond,  259 191 

Eetum  of — and  inventory  in  sequestration,  282 197 

Administration  of  sequestered  property  by — ,  283 198 

— ^must  advertise  proceedings  in  rem,  292,  293 208 

— returns  bond  for  dissolution  of  injunction,  309 238 

When — ^may  recover  counsel  fees  against  warrantor,  385 296 

Duty  and  liability  of — ^where  third  opposition  not  accompanied 

by  injunction,  400 310 

— holds  proceeds,  where  third  opponent  asserts  privilege,  401 . .  311 

— ^may  be  imprisoned  for  failure  to  pay  over  funds,  T30 562 

Duties  of — ^must  execute  orders,  etc.,  760 593 

Territorial  limits  of  authority,  exception,  761 ...  594 

— ^may  use  force  to  execute  orders,  762 595 
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When — canQot  execute  orders  and  jadgments,  7^ 5&> 

nor  arrest  debtor  going  to  or  retuminsr  fttmi  militia  muster, 

763 5» 

— names  deputies  with  approval  of  court,  754 5^ 

— is  responsible  for  constable  acting  as  deputy,  765 591 

— must  prcwnptly  pay  over  funds  coUeeted,  766 5S^ 

remedy  and  penalty  for  failure  to  do  so,  767 39 

—collects  fines,  etc.,  768 m 

penalty  for  failure  to  pay  over,  769 ©& 

— may  swear  officers,  770 W 

Deputies  represent — ,  771 601 

When  coroner  acts  for^— ,  772,  773 601 

Duties  imposed  by  law  on — ,  783 610 

— attends  Supreme  Court,  compensation,  920 731 

— may  be  employed  by  justice  of  the  peace,  1065 3 

For  duties  of  sheriff  not  given  here,  see  alphabetical  list  of 
titles  at  head  of  this  title. 

SHIPS 

Masters  of — ^how  cited,  199 12J 

— may  be  provisionally  seized  by  material  men  and  seamen, 

285 200 

while  proceeding  against  master,  289 20S 

bonding  of  seizure,  289 201 

Sale  of — ^under  fverie  facias  in  thirty  days,  670 5^ 

Persons  residing  on — ^how  cited  before  justice  of  peace,  1079. .  7^ 

SIGXATURE 

When — of  judge  before  whom  affidavit  for  arrest  was  made 

must  be  proved,  216 IJS 

Denial  of — ^under  oath,  entitles  surety  on  bail  bond  to  jury 

trial,  235   .13^ 

likewise  of  attachment  bond,  259 175 

Denial  of — ^in  answer,  323 ^ 

Effect  of  denial  of—,  325 251 

Proof  of — denied,  cuts  off  other  def^isea^  326 22 

Denial  of — ^under  oath,  entitles  defendant  in  prtMnissory  note 
case,  to  jury,  494 35j 
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SPECIAL  PLEAS  OR  DEFENSES 

PAQB. 

See  Answer. 
SPECIFIC  OBJECT  (See  Possession— Writ  of) 

« 

When  demanded  in  petition^  must  be  described  with  oertainty, 
173 Ill 

Writ  of  possession,  where  delivery  of — is  decreed,  634 497 

procedure  where  defendant  conceals   and   refuses   to   de- 
liver—, 636 497 

STATEMENT  OF  FACT  (See  Appeal  No.  7.) 

Proceedings  to  make — ,   602 470 

When  court  shall  make—,  603 471 

— from  justice  of  peace  court,  1120 796 

STRANGEK 

In  justice  court — is  one  who  has  no  domicile  or  fixed  residence 
in  state,  106    777 

SUBPOENA  DUCES  TECUM  (See  Witnesses,  Notaries.) 

Courts  may  issue  writs  of — ,  139 90 

—lies  to  prodiftoe  books,  etc.,  140,  473 91,  348 

and  when  in  hands  of  third  party,  141,  473 92,  348 

How  writ  of — ^is  complied  with,  143 92 

— ^will  not  issue  to  incriminate  party,  475 348 

Effect  of  refusal  to  comply  with  writ  of—,  139,  140 90,  91 

SUCCESSION  (See  Heirs,  Legatees,  Curators,  Administrators,  In- 
ventory, Account,  Partition,  Probate  Courts,  Executors.) 

— debtors  may  be  sued  by  heirs,  action  divisible,  113 68 

Vacant — sued  through  curator,  122 78 

Suits  relative  to — ^where  instituted,  164 104 

Where  and  when — are  opened,  9^ 726 

Probate  of  will,  928 , 726 

If  will  is  by  public  act,  copy  sufficient,  930 728 

Executor  must  pray  for  probate  and  letters  testamentary, 

931 728 
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PiGL 

Death  of  testator  must  be  shown,  932 ^ 

Hearing  to  prove  will,   933 '^ 

Proceeding  where  will  is  in  sealed  packet,  934 ^ 

Witnesses  and  heirs  must  be  present  at  opening,  935 'B 

Order  for  production  of  will,  936 »2& 

enforcement  of  order,  937 '^ 

Proof  of  will,  938 15' 

Witnesses,  reading,  execution,  etc^  939  to  943 ^* 

Heir  may  ask  for  time  to  deliberate  whether  he  will  aceqrt  or 
renounce — ,  974 '*^ 

and  during  deliberation  court  orders  notary  to  make  inven- 
tory, 975    '1-* 

and  names  temporary  administrator  of — ,  976 '^ 

after  ten  days,  creditors  and  legatees  may  compel  decim 

i  i       •** 

So  also  where  he  has  not  asked  for  time  to  deliberate,  9T9. .  M 

heir  renouncing  dismissed  with  costs,  978 '^ 

Heirs  not  deliberating,   and   failing  to  renounce,  presumed 

to  accept  unconditionally,  980......... '^ 

but  heir  may  ask  for  time  to  deliberate,  after  being  dtei 

981 '^ 

If  term  for  deliberation  has  expired,  heir  must  declare  in- 
tention, 982 '^ 

Claims  against — ^must  first  be  presented  to  representatiYe  of- 

984 '^* 

How  representative  may  approve  claim,  985 '^' 

Proceeding  where  approval  refused,  986 '*' 

All  claims  against-t— must  be  paid  concurrently,  987 '^ 

Payment  how  made,  988 '^ 

Interest  allowed  on  claims  against — ,  989 ^ 

Sale  of  property  of — to  pay  debts,  990 "* 

Where  claims  are  not  due,  991,  992 ^ 

Payment  to  creditors  of — ,  993 '^^ 

When  execution  issues  against  tutors  and  curators,  994, 995. .  '^ 

SUITS  (See  Parties  to  Suits,  Defendant,  Opposition  of  Thud  Pe* 
SONS,  Garnishees,  InterA'ention) 

Actions  are  termed — ,  95 

Definition  of—,  96 *' 


J 
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^mTS— Continued. 
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Classification  of,  97,  98    

Parties   to,   99,   100 50,   51 

Warrantors  etc.,  as  parties  to—,  101 51 


SUMMARY  PROCESS  (See  InjOnctioKs,  Ex^cutOftt  Process,  Judg- 
ments) 

What  is—,  98,  146 50,  93 

— to  be  used,  where  expressly  permitted  by  law,  754 584 

Opposition  to  award  of  arbitrators  etc 339 

to  injunction  in  executory  process 582 

Incidental  questions,  new  trial,  755 586 

Homologation  of  experts,  etc.,  reports,  755 586 

Opposition  to  syndics  acount,  755 587 

Right  to — strictly  construed  587 

May  be  obtained  by  rule  in  certain  cases 587  to  589 

when  cannot  be  had  by  rule 589  to  591 

Special  days  must  be  fixed  for — ,  756 591 

Ko  jury  in — except  where  public  office,  etc.,  is  involved,  757. . .  591 

— lies  where  clerk  refues  to  make  copies,  etc.,  780 610 

Trial  of  writ  of  prohibition  to  be  tried  summarily,  851 . . .  650 

— in  trial  of  opposition,  to  appointment  as  tutor,  954 736 

— what  it  means  in  Probate  Court,  1034. ..;..: 676 


SUPREME  COURT  (See  Appeals,  Rehearing) 

Rules  of  practice  in — ,  600 470 

Mandate  of — to  lower  court  before  execution  issues,  620 490 

— ^has  only  appellate  jurisdiction,  874 650 

To  what  cases  jurisdiction  of — extends,  875 661 

Over  appointment  of  tutors,  etc.,  876 .685 

Implied  powers  of — ,  877 685 

Orders — may   issue,   878    686 

Docket  of—,  879 686 

— may  be  adjourned  by  one  of  its  judges,  etc.,  880 688 

Recusation  of  judges  of — ,  881 689 

Mode  of  appealing  to — ,  882 689 

Proceedings  in — on  failure  to  file  transcript,  883 689 
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SUPREME  COURT— Conhnued. 

Bights  of  appellee,  884 «1 

may  file  transcript,  885 ^ 

may  answer  appeal,  886 • ^ 

what  may  be  asked  in  answer,  887,  888 CM 

ai^llees  failure  to  pray  for  amendment,  condndes  him, 

889 « 

when  answer  may  be  filed,  890 615 

answer  not  essential,  891.  ^ ...$N 

Hearing  in — ^in  abe^ice  of  parties^  892 tt$ 

if  absence  nnavoidaUe,  rehearing  granted,  893 ^ 

No  new  evidence  received  in — ,  894,  895 ^ 

Result  in — ^where  record  incomplete,  896 ^ 

Assignment  of  errors,  897 Tii 

Certiorari  from — to  conH>lete  record,  898 M 

mandamus  to  onnplete  record,  899 ?Q1 

to  make  statement  of  facts,  900 70 

No  withdrawal  of  wpgetX  in — without  consent  of  parties,  901. .  ?» 

Original  pleas  in — prescription,  902 TW 

Making  parties  in — ,  908 T12 

When  creditor  cannot  appeal  to — ^  904 Tlj 

— ^renders  judgment,  which  lower  court  should  have  rendered 

905 712 

When— wis  ramand,  906 T13 

Damages  in — for  frivolous  iq;>peal,  90T TIS 

Costs  of  appeal,  908   HT 

Reasons  of  judgment  in — ^  909 X 

Entry  of  judgment  by  derk  of — ^   910 TIT 

When  judgment  of — ^becomes  final,  911 TIT 

Rehearing,  how  applied  for,  912 HJ 

Argument  thereon,  etc,  918,  914 7^0 

Judgments  of— to  be  executed  by  court  of  firat  instance  915. .  736 

Precedence  of  judges  of,  916 736 

— may  issue  orders  for  documents,  etc^  917 731 

limitation  on  power,  918 721 

production  of  document,  919 721 

Sheriff  attends  sittings  of — ^  920 721 
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SURETIES 
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See  the  various  proceedings  under  their  respective  title 

where  bond  must  be  given,  e,  g. 

Appeal  No.  1,  4,  Arrest  of  Debtor,  Attachment. 

Injunction. 

Provisional  Seizure,  for  release  of. 

Sequestration. 

SURRENDER 

See  Arrest,  Cession. 

SUSPENSIVE  APPEAL 
See  Appeal  No.  4 

SYNALLAGMATIC  CONTRACT 

Actions  to  which — gives  rise,  39 22 

SYNDICS  (See  Appeal  No.  3,  4,  Accounts.) 

Suits  against — continue  in  their  own  name  after  discharge, 
120 7G 

Summary  trial  of  opposition  to  appointment  of — ,  755 586 

and  appointment  may  be  appealed  from,  but  not  suspensively, 
580 451 


TABLEAU  OF  DISTRIBUTION  (See  Succession) 

Preparation  of — and  payment  thereunder,  988,  993 750,  753 


TAX,  TOLL  OR  IMPOST 

Appeal  lies  to  Supreme  Court,  where  constitutionality  of — 

contested,  757  660 


TENANTS 

— may  bring  possessory  action,  to  protect  possession  of  im- 
movable, 48  28 


-\1 
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954  GESEHAL  IXDE2l. 

TENDER 

When  defendant  may  make  real — of  prc^ierty  demanded  4<>i 

417    m  • 

— may  be  made  before  suit  or  after  issue  joined,  -KH 

Distinction  between — of  money  and   of  thin^,  4<)5 

Where — ^must   be   made,   406 

How — must   be  made,  formalities,    407 

When  notice  of — necessary,  408 > 

Manner  of  making — ,  409 

of  real  property  or  credits,  410,   411 31*.  '.* 

Proceeding  where  creditor  refuses — etc.,  412 

deposit  in  such  cases,  413 

After — thing  at  risk  of  creditor,  414 'b 

Costs  where — ^has  been  made,  415,   416 u* 

What  rules  concerning — are  ii>  effect,  what  repealed,  417... '' 
— in  cases  in  justice  court,  1094,   1095 N 

TESTAMENT 

See  Slccessiox. 

TESTAMENTARY  EXECUTOR 

See  ExEcrTOR,  Slccessiox,  Accouxt,  Legatees. 

TESTIMONY 

See  Commission  to  Take  Testimony,   Evidexce,  Appeal  5  ' 
(Statement  of  Facts). 

TnraD  OPPOSITION 

See  Opposition  of  Third  Persons. 

THIRD  PERSONS 

See  Opposition  of  Third  Persons,  P.\jrnEs,  Intervention.  An 

No.  3  (who  may  appeal). 

THIRD  POSSESSOR 

See  Hypothecary  Action. 
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TRANSCRIPT  OF  APPEAL 
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See  Appeal  No.  6. 
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TRANSLATORS 

— are  officei's  of  court,  758 592 

Holds  office  for  one  year,  784 611 

Courts  may  appoint — oath,  etc.,   785 611 

TRAVERSE  (See  Garnishment,  Garnishee. 

— of  answers  of  garnishee,  264 178 

TRESPASSER 

— on  real  estate,  may  be  sued  where  it  is  located,  165 106 

Where  corporation  is — it  may  be  sued  where  act  committed, 

165 106 

TRIAL  (See  New  Trial,  Continuance,  Jury,  Summary  Process.) 

— of  causes,  where  judge  is  recused,  341,  342 269 

Causes  how  fixed  for — ,  463 342 

Mode  of—,  4T6 349 

Order  of—,  477 350 

Swearing  or  affirmation  of  witnesses  at — ,  478,  479.... 350,  351 

Objection  to  witnesses  at — ,  480 351 

bill  of  exceptions  to  ruling,  481 351 

Who  are  competent  witnesses  at — ,  482 351 

Manner  of  pronouncing  judgment — ,  490 357 

When  summary — allowed,  755 580 

— of  appeal  de  novo,  586  (parish  court) 458 

— of  appeal  de  novo,  1128  et  seq.  (justice  court) 794  795 

TUTORS  (See  Curators,  Under  Tutor,  Appeal  No.  3  (Who  may  ap- 
peal) No.  4,  Minors. 

— represent  minors  in  suits,  108 65 

-T-act  in  name  of  minor,  109 66 

Actions  against  minor  must  be  brought  against — ,  115 69 

— ad  hoc  appointed  to  unrepresented  minor,  116,  659 70,  738 

Suits  against — continue  in  their  name,  after  discharge,  120. .     76 
Service  of  citation  on — ,  194,  195 121 
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TUTORS— Con^iniiecf. 

nz 

XominatioD  of — may  be  appealed  from,  but  not  su;q)eDaf^, 

580 ....451 

Who  appoints — when  parents  livingr,  944 ^1 

where  parents  dead,  945 I^ 

Where  parents  reside  in  another  state,  946 7;: 

Duty  of  all  persons  to  inform  judge  of  necessity  for  appotBt- 
ment  of—,  947  :^ 

of  judge  receiving  information,  948 715 

Father  may  be  named — ,  949 r4 

Mother  may  be  named — ,  950 T^ 

Proceeding  where  mother  re-married,    951 ^4 

When  ascending  relatives  may  be  named — ,  952 TM 

When  collateral  relatives  may  be  named — ,  953 ....75 

Opposition  to  appointment  of — i  954 73$ 

summary  trial  thereof,  955 71$ 

Confirmation  of — ^named  in  will  of  parent,  956 7j» 

Dative — family  meeting  to  recommend,  957 71* 

Curators  ad  hona  or  ad  litem  forbidden,  958 TT 

Time  in  which  appointee  may  refuse  to  serve,  960 73* 

summary  trial  of  refusal,  961 ;i» 

When — and  curators  ad  hoc  are  appointed,  964 73i 

When  execution  will  issue  against — ,  994,  995 TJt 

Removal  of—,  1013 7"? 

who  may  obtain,  1015,  1019 761,  It 


UMPIRE 

Court  appoints — where  experts,  etc.,  cannot  a^ree,  446 P 

Sheriff  or  auctioneer  for  judicial  sale,  acts  as — ^wiien  ai^rai^m 

cannot  agree,  671 7^ 

when  appraisers  or  sheriff  may  name — ,  674 5-: 

—to  appraise  property  seized  by  justice  to  test  jurisdiction, 

1089 >i 

UNDER  TUTOR 

Represents  minor,  when  his  interest  opposed  to  tutor,  117...   7^ 
When  appointment  of — must  be  recommended  by  family  meet- 
ing, 957  73$ 

When — appointed  for  absent  minor,   959 7^ 

r— jntiy  sue  for  removal  of  tutor,  1015,  .,,,,.,  711 
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USUFRUCTUARY 
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— ^may  bring  possessory  action,  to  preserve  possession  of  im- 
movable, 46,  47 27,  28 

VACANT  SUCCESSIONS 

Curator  for — how  appointed,  966 740 

Application  for  curatorship  of — ^must  be  advertised,  967....  740 

in  English  only  and  in  oflScial  journal,  968,  969 740 

but  see  acts  on  page 740 

opposition  must  be  made  in  ten  days  in  writing,  970,  971 . . .  741 

what  grounds  will  sustain  opposition,  972 741 

summary  trial  thereof,  973 741 

VERDICT 
See  Jury. 

VIRILE  PORTION 

Heir  is  liable  only  for—,  120 76 


VOIR  DIRE 

See  Juror,  Jury. 
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WAGES 

See  Laborers'  Wages. 

WAIVER  OF  SERVICE 

Clerk  and  sheriff  cannot  charge  for  copy  of  petition  or  citation 
where—,  177 113 

WARRANTOR  (See  Warranty.) 

— is  party  to  suit,  101 51 

Where — may  be  sued,  165 105 

When  delay  given  to  make — party  to  suit,  380 294 

term  of  such  delay,  381 295 

Prayer  for  judgment  against,  382 295 

Citation  of—,  383 29§ 
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WARRANTOR— Con/tnued 

Pis. 
Decree  against— extent  thereof,  384 ^ 

When  officer  may  recover  counsel  fees  from — ,  385 215 

Judgment  against — ,  386 ^ 

— may  call  others  in  warranty,  387 SIT 
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WARRANTY  (See  Warrantor) 

Call  in — is  incidental  demand,  363 2^ 

Definition  of — ,  378 ^ 

Real  and  personal — ,  379 ^ 

Failure  to  call  in— does  not  destroy  right  of  action,  3SS. ...  257 


WASTE 

Injunction  lies  to  prevent — ,  303 ^ 225 

WIFE  (See  Citation,  Service,  Husband,  Domicile,  Woman) 

— cannot  sue  hushand  during  marriage,  exception  105 li 

—cannot  sue  any  one  without  authorization,  exception,  106. . .    63 
Hushand  sues  in  his  own  name  for  wife,  exception,  107 t4 

how  suit  is  brought,  for  separate  interest  of — ^  118 ,    74 

One  petition  and  citation,  where — sued  with  husband,  182. .  117 
Service  of  citation  on — ^not  separated  or  divorced,  192 15' 

when  separated  or  divorced,  193 l^i 

When— may  enjoin  husband  from   disposing  of  communiiy 

property,  298 "913 

When  wife  is  competent  witness  for  or  against  husband,  482. .  351 


(*»■ 


WILLS 

See  Successions. 


WITNESS  (See  Trial,  Commission  to  Take  Testimony,  Si-bpocci 
Duces  Tecum,  Continuance,  Emdekce.) 

Subpoena  and  attachment  of — ,  134 ^ 

Payment  of — ,  fees,  134 ^ 

Attachment  and  fine  of— refusing  to  attend,  134 .50 
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refusing  to  answer,  136 91 

liable  for  damages,  137 91 

Testimony  of — may  be  taken  by  commission,  138 90,  327 

Two — required  to  inventory  in  attachments,  257 167 

two  to  inventory  in  sequestration,  282 197 

two  to  real  tender  of  money,  407 314 

of  specific  object,  two,  409 316 

when  property,  debt,  etc.,  is  to  be  transferred,  two,  411 . .  317 
Testimony  of — ^how  taken  in  writing,  424 324 

when  residing  out  of  parish,  425 325 

when  old,  infirm,  or  about  to  leave  state,  430 327 

Depositions  of — residing  in  parish,  430 327 

When — summoned  by  judge  or  justice  of  peace  to  answer 

commission,  431  328 

— must  be  sworn  and  sign  testimony,  432,  433 328,  330 

Testimony  of — residing  out  of  state,  how  taken,  437 331 

when  one  apprehends  suit  will  be  instituted  440 333 

— may  be  heard  by  auditors,  etc.,  451 338 

how  punished  for  refusing  to  testify,  451 i 338 

Absence  of — ground  for  continuance,  affidavit,  464,  465.  .343,  344 

when  sickness  is  not,  467 346 

Failure  to  subpoena — not  ground  for  continuance,  469,  470. . . .  346 

When  absence  operates  continuance,  466 345 

When  trial  may  be  postponed,  until — brought  in  by  attach- 
ment, 471 347 

Fees  of — to  be  taxed  as  costs,  472 347 

either  party  being  responsible  for  fees  of  six,  472 347 

Oath  or  affirmation  of—,  478,  479 350,  351 

— may  be  objected  to,  480 351 

exception  to  ruling  thereon,  481 351 

Who  are  competent — in  civil  cases,  482 , . . . .  351 

— will  not  be  heard  after  argument,  except  by  consent,  484. . . .  353 

— may  be  summoned  to  prove  will,  935 729 

Deposition  of — in  proof  of  will,  good  evidence  in  future  attack, 

if  witnesses  dead,  943 731 

Testimony  of — in  Probate  Court,  must  be  reduced  to  writing 

and  annexed  to  record,  1042 770 

— may  be  summoned  to  appear  before  justice,  1053 803 

may  be  fined  for  failure,  etc.,  1054 803 

— in  justice  court  may  be  examined  by  commission,  1055 803 
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WOMEN  (See  Wipe) 

No  arrest  of  married  or  single — in  civil  matters,  211, 1115^129,  lm 
When — may  be  compelled  to  answer  interrogations  in  opai 
court,  349 ^4 

FINIS. 
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